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P R E F ACE 

Industrialisation involving large scale production 

was the result of scientific inventions and technological 

development in the modern age. It has ill effects in the 

form of assault on nature md irmnense pollution 'c,hoking 

the planet. The ill effects have now surpassed nature' s 

restorative potential and assimilative capacity. Control 

of pollution has become a challenge to law as well as other 

-disciplines. Legal standards. prohibi tions co upled ..... i th . 

sanctions, expert evaluation of environmental impoct, public 

participation in decision making, incentives for pollution 

control dnd aspects of socio-economic developmpnt are the 

areas wnich call for examination in this respect. An 

attempt is made in this thesis to assess control m~chanisms 

for industrial pollution from a legal perspective. 

This thesis is in five: parts and elevehchapters. 

Part I 

This consists of three chapters, one dealing with 

sources and effects of industrial pollution. The second 

relates to sustainable development and general principle 

for control- of pollution. The third chapter examines 

environmental perspectives 1n industrial policy and planning 

in India. 
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Part II 

Statutory control of pollution is analysed in detail 

under two chapters. Chapter four consists of a constitutional 

and statutory perspective while chapter five examines the 

extent of general statutes bearing on environment. 

Part III 

This part deals with the role of judiciary in elevating 

environmental protection to a high pedestal. The part is 

in three chapters. Chapter six attempts to trace the applica

tion of common law remedies for control of pollution whereas 

chapter seven is a journey into the ebbs and flows in the 

judicial activism in the exercise of writ jurisdiction. 

Chapter eight analysestbe jUdicial approach to the existing 

laws relating to industrial pollution and need for structural 

change, especially, establishment~ courts. 

Part IV 

This part is in two chapters. Chapter nine d~a~s with 

the use of incentives for the control of industrial pol~ution. 

Chapter ten pinpOints the important international measures 

for control of industrial pollution. 
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The work is concluded with effective suggestions for 

better control of industrial pollution. 

Part V and Chapter 11 sums up the study with 

conclusions and suggestions. 
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PAR T I 



CHAPTER I 

INDUSTRIAL rOLLUTION:SOURCES AND EFFECTS 

Impact ot Industries on Environment is great, starting 

from the siting ot an industrial locatlon to the disposal ot 

waste. 1 The intensity of the problem is aggrQvated by the tact th~t 

natural environment is a dynamic, complex, fragile and little 

understood system and each part is interconnected by an almost 
2 inflnite set ot linkages with the other parts. Any action 

which might disturb one part can, therefore. have far reaching 

effects which are not easy to predict beforehand or even some-

times to perceive until a long time later. 

Types ot Pollution 

Industries are responsible for pollution of different 

types since pollutants are discharged into different mediump 

of the environment. Pollution caused thus are water pollufion, 

air pollution and land pollution. Industrial pollution can 

again be classified on the basis ot the nature ot pollutants 

into waste pollution-solid or liquid)noise pollution and 

radio-active pollution. 

1. World CownisBion on Development and Environment, 
Our Common Future (Brundtland Report 1987) p.206. 

2. K.K.Mahajan. "Ruman Resource Management - Environmental 
Planning", in V.r.Agrawal and S.V.S.Rana. Science 
Development and Environment, (1987) p.59 at p.60. 
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~ater Pollution 

Water resources are the most exploited natural resource 

since man strode the earth. 3 The first evidence o~ industrial 

pollution ~elt was the degradation of the quality of water by 
4 the industrial waste. Industrial effluents constitute one o~ 

the causes for polluting water and it c~n be caused directly or 

Indirectly.5 Pollution affects not only surface water, it can ~ 

3. K.V.Paliwal, "Pollution of surface and Ground Waters" 
in C.K.Varshney (Ed) Water Pollution and Management, 
(1983) p.36. Pollution ot water can be caused by 
(i) atmospheric dissolved gases. (2) weathering of soil 
and rock materials. (3) decomposition of animal and 
vegetable materials, (4) industrial effluents, sewage and 
municipal wastes. 

~. S.N.Jain, water (Prevention and Con~rol of Pollution) Act, 
1974: Basic Legal Issues in ~98~ (.U.L.R. 139 at p.14J. 
In the industrial towns the main cause for water pollution 
is industrial effluents and community waste from human 
settlement due to the unplanned development process. Out 
of India's 3i19 towns and cit1es only 217 have partial 
(20 Q ) or full (8) sewerage and sewage treatment. 

5. Ibid. Pollution caused is direct when effluents enter 
IntO a stream directly or through a municipal sewer. It 
is also caused indirectly when air pollutants come down 
with rain or the pesticides for agricultural use cause 
pollution when rain water washes it into the stream. 
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result in ground water PO~ion.6 The indiscriminate dis-

charge of pollutants into water will affect the properties of 

water. 7 Industries generally require large quantities of 

water in the manufacturing process. This invariably leads to 

location of industries at places near to rivers or streams, 

concentration of industries in such areas and ultimately heavy 

load of pollution in such rivers. Thus water, as a natural 

resource, gets affected both by discharge of effluents or dump

ing ot waste as well as over extraction of water tor industrial 

purposes. 8 Pollutants make water toxic persistent and biologi-

6. Id., p.i44. Ground water gets polluted either by the 
dumping of trade or sewage effluents into underground 
strata or due to seepage or percolation from the surface. 
World Development Report i994 (Published for the W9r-1Cl 
Bank (Oxford Press) 1992 p.lt7. The ~iorld Devel 'ent 
Report identified seepage from the improper and 
disposal of heavy metals, synthetic chemi s and other 
hazardous wastes as one of the ri in of 
&round water pollution. Sometimes industrial effluents 
are discharged directly into ground water. Again where 
intensive agriculture relies on chemical inputs combined 
with irrigation, the chemicals often reach into ground 
water. 

7. Supr~. n.3 at p.37. 
8. Ibid. 



cally affected and trom pollutant to pollutant the impaot may 

yary.9 They can make water untit tor human and eyen animal 

consumption. Quality of water affects the atmospheric cycle 
10 since it 1s likely to affect the aquatic life. 

Air Pollution 

Air pollu·tion is defined as11 

liThe presence in the outdoor atmosphere 
of one or more contaminants as may be 
or may tend to be injurious to buman, 
plant or animal lite or property or 
which unreasonably interfere with the 
comfortable enjoyment of life or pro
perty or the conduct of business". 

9. I.P.S.Sidhu, "Socio Economic Aspects ot Pollution-
1.n Paras Dlwan (Ed·) Environment Protection: Problems, 
Policr administration law' (1987) p.l10 at p.tlt:-
Pollutants vary in their characteristics such as 
some are slow in their damaging effect and the 
reaction is irreversible appearing only in the second 
generation while some pollutants maintain their chemical 
integrity ~or decades and even centuries. Yet others 
are degraded to harmless materials in a matter 01 hours 
or days. Some pollutants do Dot directly harm but in 
turn harm the ecosystem by consuming oxygen for their 
oxidation process. 
lforld Development Rerort, ~.cit., p.lt6. Industries 
contaminate riYers w th toxIc chemicals and heavy 
metals such as lead, mercury etc which are hard to 
remove. 

10. ~.C.Ghose and C.B.Sharma, Pollution of Ganga River 
(i989) p.t. Preservation 01 the quality of water is 
essential, for, G07' world oxygen is supplied and 
renewed by aquatic plant lite and any threat to aquatic 
lite means threat to human life. 

11. According to U.S.Department of Health and Education 
as given in Lal's Commentories 2nd Bd Water and Air 
Pollution Laws (198 p.280. cientiflcally the nature 
01 aIr pollution may be divided into two folds. 
Satisb Chandra, "Some Issues 01 Air Pollution in India", 
R.K.Sapru (Ed) Environment Management in India (Vol.I) 
(1987) p.138 at p.I40. 
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and the contaminants as such are termed air pollutants. Pollut-

ing the air by human intervention started with the burning of 

fossil fuels like coal. oil. natural gas. They are the sources 

of energy, an essential resource for industries. Once indus-

trial activities came into process. air pollution was recognised 

&S an unavoidable consequence of industrialisation. Industries 

12 constitute only one source of air pollution. Pollution of the 

atmosphere is caused when any material like a toxic gaseous 

hydrocarbon or invisible atomic radiation is added to the atmos

phere and is likely to cause harol to the environment. i ) The 

immediate effect of pollutants in air is noted by such things &s 

settled dust pollutants, smoke. odour and fly ash some times even 

affecting human health or causing plant whithering.l~ 

12. R.O.Ross (Ed~, Air Pollution and Industry, (1972) p.2. 
Some ot the important sources ot air pollution are 
(t) transportation (2) domestic heating (3) electric power 
generation (q) refuse burning (5) industrial fuel burning 
and process emissions. Apart from this organiC compounds 
like perfumes, after shave lotiousjetc. contribute to air 
pollution. Pollutants are also added by natural processes 
such as volcanic erruption, decay of vegetable, forest 
fire, dust storms etc. 

13. ~., p.t. WHO defined air pollution as befouling the air 
by human activities to such an extent, when it is sufficient 
to cause harmful effect to the health, vegetable and 
property. An air pollutant need not necessarily be inbaled. 
It becomes a pollutant merely by being in the air. 

14. Id., p.2. For example S02 attacks vegetation. Manufactur
Ing process involves different steps such as combustion 
for energy and emissions In the process thus giving out 
pollutants. 
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Industries that are primarily responsible and likely 

to pollute are many antt pollutants emitted are of different 
1-

types. ) There are secondary pollutants produced by photo-

chemical reactions amongst the pollutants. They are more 

16 toxic and harmful than the primary ones. The air pollutants 

need not be strictly gaseous in state, it includes fine particles 

that will remain in the air for sometime and then get deposited 

on various surface17 or some time become liquid combining with 

water vapour to be carried away by wind and cOnle down at far 

18 away places. The consequences of air pollution are far reach-

ing than any other pollution a8 it has the potential of becoming 

transboundary and transnational. 19 Some air pollutants are 

-- --~-~"----------
i5. 

16. 
17. 

18. 

Yogendra N.Srivastava~Environmental Pollut1on (1989) p.10. 
See also R.U.Ross (Bd) ~.cit., p.5. 

Id •• p.14. 

R. Sankaran Nair • "Atmospheric Pollution in the .Fertilizer 
Industry" in National Seminar on Environment Pollution 
(May 6-8) hel~ar-Kochf (1976) p.26~. They include-coarse 
particles of grit mineral matter produ~ed from fuels and 
by ottler mechanical agencies during grinding, crushing, 
blasting ete .. 

Pramod Singh, Environmental Pollution and Management (1985) 
pp.72-73. See * also iogendra N. Srivastava, ~. ci!.~-

Id., pp.77-78. Air pollutants in combination with dust and 
water cause pollution like mist for eg. the first evidence 
of air polluting came in Belgium when Mense Valleas by 
heavy sllJog causing 634 deaths and 6,000 getting sick. 
London amog ot 1952 killed 1.,000 people. See also 
Dr.R.C.Sharma. Env~ronmental Education (1986) p.10. 
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passive in their toxicity but their actions result in environmental 

changes by affecting the atmosphere. causing temperature rise, 

penetrating ultra-violent rays into the lower levels of strato-

sphere and depleting o.f the ozone layer. 

Land rollution 

Industries are responsible for pollution of land both 

directly and indirectly. Directly. on the one hand they are 

dependent on land for natural resources like minerals and 

20 21 salts. forest etc. While on the other hand, they make U8~ 

ot the surrounding areas for dumping industrial wastes and 

effluents. It not only causes land pollution. but inturn alsd 

result in air pollution in the area. 22 

In the coastal region, mining would eventually lead to 

serious coastal pollution. Removal ot sand, sediment and shell 

deposi t,s are carried on by manual or dredging operations from 

20. 

2i. 

22. 

"Eating into their Lungs", The Hindu Surveys of the 
Environment i923, (i993) p.Si. (A report based a study 
by Harsh Jaitli, Dr.P.K.Gupta. Dr.D.D.Motianio and 
Dr. S. S.Kaushal. ) Metallic mineralS like lungsten, coppe.l' 
and zinc and non-metallic minerals like gYPSUlIl, hentonite, 
marble, fuller's earth, siliceous e8,rth~ lflLi.te clay, glass 
sand, limestone, yellow octors, selenite, JasIler, lignite, 
asbestos, granite sand stone ete are found mostly in the 
States of Rajasthan. Bihar etc. 

Rural Liti~ation and Entitlemont Kendra v. Union of India, 
A.I.R. 198 s.c. p.265. Quarrying and-mining have devastated 
the Hymalayan region. Rurnl liiigEltion case has elaborately 
discussed the damage caused by this prOC(H!~ of indiscriminate 
mining of the 'area. 

In!rn. n. 2 1j. 
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river mouths, bacl{waters and shore line. 23 This process is 

likely to result in the exposure 01 Illnrl to increased wave action 

and consequent instability of the beach. This might also lead 

to, the- adVancement of salt water - tresh water interi"ace affect-

ing the groun~ water potential of the coastal zone. 

Removal of the top soil for bricks and tiles manufacture 
2 /• has long lasting adverse effect on the soil. 

Soil erosion and depletion of the water table are the two 

immediate consequences of cutting and clearing of forest for the 

commercial supply of timber to the plywood industry.25 Again. 

industrial products like pesticides and insecticides affect tile 

fertility of the soil. Use ot :tertilizerg in p]nces with abundant 

irrigation f~_ciJ ities gradually increases ~:\Hni +-y of the SOil. 26 

23. U.K.Gol)aln.n, "Environmental Threats of COBstal Zone with 
speCiAl referonce: ,to Estuaries in Kerala", paper presented 
in the National Seminar on Environment held in i990 at _ 
Cochin University of Science and Technology. See a180 [f9S1 
c.u. L.q. 268. 

2\. B.B.Vora, "Towards a National Land Policy", Environmental 
Policy and La\!, i6/5 (i986) p.153 at p.155. Top solI is 
a virtually irreplaceable resource as it takes between 500 
to 1000 years to build an inch of it. 

25. Id., p.159. See also Centre for Science and Environment, 
The State of India's Environment 198q-85 The Second Citizen·s 
Report (i98S) p.415. 

26. Id., p.2i. Multicropping with the aid of perennial irrigation 
and the application of large quantitative of inorganic fer
tilizers result in the depletion ot micro nutrients, like 
zinc, manganese and sulphur. 
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Marine Pollution 

Human activities are so wide spread that he, l~f=t nothing 

unturned and his indulgence with marine environment is very 01d.2~ 
28 His treatment of ocean as an ideal garbage sink got a set back 

and cannot continue any longer because it has no infinite capacity 

to absorb the dumpage that is now mostly toxic and hazardous in 

nature. Tho pollution of marine environment, varies from waste 

disposal, oil spillages, exploration and exploitation activities to 

radio-active wastes. 29 

Industries are responsible for devastating marine environ-

ment in different ways. The first and the most frequent one 

alarming in quantity and quality is the disposal of industrial 

28. 

29. 

R.A.Malaviya, "Marine Pollution Control, An Appraisal", 
~98~ C.U.L.R. p.227. It is a great source of food, 

energy. transport and recreation. Without the sea, 
the planet would be uninhabitable in Our Common Future 
it is identified as providing the balance of life. \.NCFD, 
Our Common Future, (1989) Oxford University Press, 
p.262. 

I( 

Rohmatullah Khan, Marine Pollution and International 
ContrOl", I.J.I.L. 48 (1973) p.48. 

R.Jagmohan Rao and Mrs.Rajalakshmi, "Legal Control ot 
Marine Pollution:An Indian Perspective", National 
Seminar paper held in 1990 at Cochin University of Science 
and Technology.p.5. See also Heni Prasad Agrawal, 
"Strict Liability on Offenders Marine Pollution" in 
Lex et J.uris. Law Magazine. 1989, p.1B. 
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effluents without proper treatment. 30 This indiscriminate 

chemical waste31 disposal proved to be very harmful to biota 

of the sea. 32 

Secondly, high quantity of the pesticides and insecticides 

get into the marine waters as run off 8dversely affecting the 

aquatic kingdom.» 

Thirdly, developed countries dispose ofF highly radioactive 

and nuclear waste in the depths of deep sea by incineration or 

dumping, carrying it away from their shores. hgain the transport 

of waste. widely in practice today, is yet another threat to the 

marine environment. 

30. R.A.Malaviya, Pollution Aspects of Ocean Management. 
A social and legal analy~is_pf the problems and suggested 
management strategies, tJ,979J C.U.JJ.R. 49. There are 
mainly two reasons for this. (1) Such disposal was thought 
to cost least with risk least and (2) Industries considered 
it to be a way from liability of damages. 

31. Id., p.51. The chemicals found dissolved in oceans waters 
Include mercury, lead, hydrocarbons, radioactive analides. 

32. R.Jagamohan Rao, ~.cit., 29 p.5. Pollution caused by 
waste disposal is varying in nature since pollutants disposed 
are also diverse. Thus metals such as mercury, cadmium, 
arsenic ate are toxic to human health while occuraQce of 
high concentration levels of nutrients BOD (Bioe~~a~ 
Oxygen Demand) Chlorophylla etc make water unfit for 
existence of life. 

33. Supra. n.30 at p.52. DDT, dieldrin, endrin and poly
chlorinated iiphenyl (peR's) are the important pollutants 
that are found in water run off from ftgr1cultural areas 
and from atmosphere. 
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Noise Pollution 

Noise is a type of atmospheric pollution that has become 

an inevitable part of this modern urban! industrial world. Noise 

3 /j ls an unwanted sound without agreeable musical quality. Noise 

is basically a nuisance and annoyance. This annoyance is not 

necessarily related to the intensity of sound but influenced by 

subjective factors like familiarity and personal attitude. 35 

NOise becomes pollution when the intensity and frequency 

of the sound is likely to affect the quality ot environment thus 

affecting man in different ways?6 Generally excessive noise 

causes psychological and physiological effects. 3? 

3~. 16 Encyclopaedia Britannica. p.558 (1965): Pramod Singh, 
Environmental Pollution and Mana~me~~ (1985) p.109 
at p.l11. The word noise is derived from the Latin nOMn 
·nausea'. It is measured in decibles (dB) and is generally 
made up of components of different pitch m1xed in various 
proportions where each component has its own potentiality 
for noisiness. 

35. 20 Encyclopaedia Americana (2nd Ed) 1969 P.~OO. 

36. iHlliam ROdgers, Environmental Law (1977). p.551. 
Noise pollution is caused by excessive offensive per
sistent or stouling sound beyond the acceptable limit. 

37. Hollywood Silver Fox Farm Ltd v. Emmett (1936) 2 
K. Tl. 468. See also J'ramod Singh, ~. c1t •• 3 1, at p.119. 
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Industries and Noise Pollution 

There are different sources of noise pollutionJ8 and 

industrie s consti tu te one alnong them. 39 Industrial noise 

includes noise from Various machlneries like boilers and 

machinery, ~oundary, flour mill, cutting machines, lathe 
40 aachine etc. Noise varies trom industry to industry and 

41 the workers ere the immediate victims of noise pollution. 

A survey conducted by the Central Pollution Control Board to 

measure the noise pollution level near an industrial area 

and a commercial area showed that the latter exceed the 

fQ"Cfl1er.
42 

38. 

39. 

40. 

42. 

Industrial activities, tra~~ic and automobile 
loud speakers, other commercial, social religions 
and political activities. 

9 Everyman's EnCYCIO~aedia, p.189: 20 Encyclopaedia 
Americana (1972) p.ll 2. Roise has become a problem ot 
importance to an industrial SOCiety 8S a result ot 
the extensive use of machinery. 
1 Everyman's Encyclopaedia, p.19. Recent survey 
ot noise level in industries reveal that levels upto 
dB or more are found in certain factories. 

liorkman' s Compensation Act provides for compensation 
for absolute deafness. 
"Nols~ Po lll,l,ti on- ,in ~he Ci~y of Kanpur" 
p.ilristhithiirartha (Environment.! News) JilIl-M_rch 1992. 
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Waste Pollution 

Waste43 is the last phase ot a aanutacturing process 

and is a natural consequence of industrialisation. Waste 

is the residual to consumption and production44 and disposal 

of these refuse is a burninc problem. Management ot waste 

took a new turn today as there is treaeDdous Crowth in 

chemical iDduBtries45 • Cheaical industries generate bazard

ous wastes of toxic nature. 46 Whereas, biomASS based indus

tries have waste &reater in vola.e that will increase BOD~7 

46. 

Section 30 ot Control ot Pollution Act, i974 (England) 
defines waste as including: (a) any sub.tance wbi.cn 
constitutes a scrap aa-te-rtal or ett~uent or other 
uDWant.ed sarpl~s subataD.Ce ariaill& tro-a the application 
ot &ay procea.; (b) any substance or article which 
requires to be dispose! otfas being broken, worn out, 
contaa.il14ted or othervi.Be apiAled·. 
ran Blare and Fiona Nuaan. "Residual Resources and 
Public Policy·. 26 Nagarlok 1 (1994) p.JjJ _ 

G.Ra&hurarmn "!file Legal Hazards in Handling Hazardous 
Substanceri' (1993) 1 Coap.L.J. p.19. 
Accordin& ~o UNEP, every year between 1,000 and 2,000 
new organiC and inorganic cbe.ieals are added to 80me 
1,00,000 already produced co.-ercially. 
M.Narayana Rao. "Hazardous Waste Man&gement" in Desh 
BaDdhu (Ed) Environmental Education and Sustainable 
Development. ~1990)at 320. Toxicity is the ability ot 
a waste to cause an injury upon contact with a suscep
tible site in or on the body ot a living organism. 
"Toxic chemicals- are substances which cause injury as 
a result of inherent poisonous properties 'it possesses. 

Brojendra Nath Banerjee, Can Ganga Be Cleaned (1989) p.94. 
Such waates are .ostly organic waste and atter enterin& 
into water breakdown into their component parts by the 
action ot bacteria utilizing dissolved oxygen. 
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48 Waste can be solid waste or liquid waste. Dumping of waste 

on the land as land fill or in the deep sea or passing it to 

the waters as effluent were the usual practices till the public 

protests by the local people compelled authorities to look 

at the problem seriously.1f9 Today. developed nations have 

incorporated not only legislation tor the management ot waste 

but also action programme for destroying the hazardous waste 

matter that are substantial threat to public health. 50 At the 

global level waste management 1s a burning issue still, a 

matter ot controversy discussed at several forums on several 

occasions. 51 The most difficult aspect is the limitation ot 

1t8. 

9. 

50. 

51. 

42 u.s.C.690J (27) defines solid waste as fta solid, 
liquid, semisolid or contained gaseours material 
resulting ~rom industrial. commercial, mining and 
agricultural operation and from community activities#. 

Simon Ball and Stuart Bell, Environmental Law (1991) 
p.26J. One such earliest incident was concerning _ 
the deposit of hazardous waste in the West Midlands in 
the early 70s tha·t led to the introduction of Deposit 
of Poisonous Wastes Act, 1972, the first ever oontrol 
over the deposit of hazardous waste in the world. 
WaIter A.Rosenbaum, Environmental Politics and Polic 
(1991) pp.4-5. In America! PA ",nvironment Pro ect on 
Agency) is empowered under legislation such as CERCLA. 
(Comprehensive Environmental Response Compensation and 
Liability Act) and SARA (Superfund Amendments and 
Reauthorisation Act) to take steps for the disposal of 
hazardous wastes accumulated. 

U )I 

Recycling of Hazardous Waste tEnvironmental Policy and 
Law 25/4/5 (1995) p.181t. Workshop held In Dakar on 
WMarch 1995. attended by over 50 governments had 
dialogue on the means to halt the transfer of bazardous 
waste for recycling from OECD to Don-OECD States and 
the types of waste falling under it. 
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our knowledge about the toxic etfects of these waste. 52 The 

impact of poor solid waste policies is more local than global. 53 

Though legal waste management is comparatively late introduction 

in the environmental protection, it has strode fast at the inter

national level mainly the hazardous waste management. 54 

Hazardous waste 

It is a type or sub set ot solid waste55 and is harmful 

in every respect. 56 It is the physical. chemical or intectious 

52. 

53. 
54. 

55. 

56. 
\ 

Kaoikar Pradnya, "Microbiological approach to Environment 
Protection Against Toxic Substances and Hazardous Wastes· 
io Dash Bandhu (Ed) op.cit., p.35j. See also supra.n. 4~ 
p.t. The International Seminar on "New DirectIons in 
solid waste management" held at the University of Birmingham 
revealed the nature of problem that uncertainity or even 
ignorance above the nature. behaviour and structure of 
residual treatment cause difficulty for the public 
policy maker. 

Id •• p.2. 
\ 

Basel Convention 1989 Is the result of U.N. initiative to 
deal with the problem of waste disposal. For details see 
infra chapter 10, Pp. 346 )34 6 

RCRA defined Hazardous waste as a solid waste or combina
tion of solid waste ~2 U.S.C. S 6903 (5). 

;The D.C.Circuit RCRA and Migration of Hazardous Wastes: 
No Does it Mean no", 59 (5) Geo.Wash.L.R. 1991 p.1145. 
See Iwona Rummel Buloka, "The Basel Convention:A Global 
Approacb for the Management of Hazardous 'vAste" (UNEP) 
Environmental Policy and Law 24/i (i994) p.t3. 
The generation, storage, treatment transport recovery 
transboundary movement and disposal of hazardous waste 
pase a real problem to SOCiety and represent a seriou8 
danger. 
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characteristics, quantity and concentration that cause death. 

or serious illness or otherwise pose a threat to human health 

or environment i:t improperly handled. 57 Hazardous nature o~ a 

substance is identified by certain properties such as toxicity, 

persistence, degradability, potentiality for accumulation in 

tissues, and other related factors such as Infl~mmabillty. corr

osiveness etc. 58 These waste can be chemicals or micro organisms 

causing injury by both intrinsic and extrinsic properties. 59 

The true amount of its generation is now known. 60 

Waste Management Measures 

Recycling ot the waste is the best way to solve the 

problem ot waste. 61 Other methods include process change. 

57. 
58. 
59. 

60. 

61. 

RCRA S.3004 (a). 
Id •• 5.3001 (a). 
Su~ra. n.46 at p.354. The approximate data Is about 400 
mIllion tonnes a year. 

Iwona Rummel Bolaka, ~.oit •• p.13. 
OBCD estimates that an average one consignment of hazard
ous waste crosBed an OECD frontier every five minutes all 
year round. EPA estimated that in 1985 American Industry 
produced at least 275 million metric tonnes of waste. 
lan Blore and Fiona Nunan, ~.cit., p.4. For residuals 
are resources equivalent nattiralresources provided one 
has found a way of getting them utilised properly tor 
marketing. 
"Tlazardous Waste - Towards International Agreements" 
Environmental Polic~ and Law 1/2 (1984) p.64. Basel Con
vention agree"s--with the- measure that developing nations 
may import hazardous waste for the purpose of recycling. 
The Workshop held in Dakar on 17 March, 1995 described 
recycled materials as a main stay ot economic development 
tor developing countries. 
Recycling of Hazardous Ylaste" Environmental Policy and Law 
25/4/5 (1995) p.184. 
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selection of raw materials that leave least waste or technology 

that make maximum use of the raw materials. 62 There atealso 

different methods for the disposal of hazardous waste such as 

land 1111,63 incineration,64 deep well injection65 and ocean 

dumping~6 Of these)only incineration can be said to be an 

environmentally viable measure because characteristics shared 

62. P.R.Ramaswamy, "Good Rouse Keeping in Industries as the 
Primary Means of Pollution ContrOl", National Seminar on 
EnYironmental Protection, ~.cit •• p.355. For example. 
Textile Mills can use instead of starch AS sizing agent 
cellulose sizing agents (carboxymethyl cellulose etc) thus 
reduce BOD from 50% to considerably little BOD; in metal 
plate industries reduce cyanide strength by replacing CuCN2 by acid copper solution: tanneries can use instead of 
lime sulphide, Amines and Enzymes etc. 

63. Land fill is a method of placing the waste beneath the 
surface 01 the ground covered with soil, either in contai
ners or tanks or simply. 

64. Incineration is a controlled high temperature oxidation 
process that converts quickly and safely all organic 
hazardous waste into CO2 and water. 

65. Ocean dumping is the cheapest mode of diposal but now, 
it is found to be a dangerous, environmentally malignant 
measure. 

66. In Deep well injection, the liquid waste is disposed of 
into an amptry strata underground, away from water 
bearing. 
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by all toxic substances J.1"t? difficult to assess and sometime they 

tend to be chronic at low doses, and consequently to occur without 

the individualts awareness of exposure. 67 In order to prevent 

the problem of pollution arising from dumping of waste in undeveloped 

countries the NIMBY (Not in my backyard) approach has to be adopted. 

Radio-active pollution 

Radioactive pollution takes place when radioactive elements 

emit ionizing radiation due to instability of nucleus in 

such elements. 68 It is mainly from nuclear power plants. It 

can also be produced from hazardous wastes or industrial 

effluents containing radioactive material when such wastes 

or effluents are disposed off without any proper treatment. 69 

Radiation is received by exposure from air, water,70 soil. 

The fact that such pollutants may stay for years in the 

67. John S.Applegate, "The Perils of Unreasonable risk", 
91 Colum.L.R. (1991) p.261. 
The best way to determine the effects of toxic substances 
is to estimate risk. Scientists measure toxicity in terms 
of tne number of excess cancer cases that are likely to be 
induced by exposure to the substance. 

68. Narayana Rao, ~.cit., p.321. 
69. They may exist in waste produced by key industrial activi

ties involving petroleum natural gas, geothermal energy, 
water treatment and mining. "NORM - Naturally Occurring 
Radioactive Material" 22 ELR 10052. 

70. Id., 10053. Radioaction is everywhere. Sum itself is an 
immense source of radiation and the average person is 
exposed to approximately 15,000 particles of radiation 
per second for his or her entire life. Atomic Energy Act 
does not regulate a variety of substances that occur 
routinely in nature or that may become radioactivity 
enhanced through human activity. 
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upper atmosphere and tall out anywhere on the earth .nd thus con

taminate the land and impair the health ot people thousands ot 

kilometres from the source of POllution7~mph-~i ~'5 the intensity 

ot the problem. 72 

Nature ot Industrial Pollution 

Industrial activities are said to cause degradation of 

environmental quality in difterent ways. The ohange in quality 

may be the direct result of the process ot industrial production 

or it may the indirect consequence. 73 

Direct pollution is caused by the industrial effluents 

and emissions as well as by the over exploitation ot natural 

resources as raw materials 74 resulting in commoditicatlon of 

nature with no consideration for the long term sustainability 

71. Pramod Singh, ~.cit., p.4. 

72. For example, Chernobyl accident resulted in radioactive 
pollution in tar away places like Sweden. Bharat Desai, 
l~ater Pollution in Indiil (1990Lp.4. 

73. Supra. n.12 at p.4. 
According to the author, one ot the sources ot air pollu
tion (20~) is industrial fuel burning and process emissions 
which may be called direct consequence. They are also 
indirectly responsible for pollution when their products 
emenate pollutants. 
According to another class1fioation, environmental pollu
tion due to industries may be of three types: 

i) pollution as a direct result of industrial growth 
2) pollution as an indirect result ot industrialisation 
3) ~ollution as a remote cause of industrialisation -
See A.M,Varkey, "Industrialisation and environmental 
Problerns", in P.Leelakrishnan et.al. (Eds) Law and 
Environment (1992) pp. 94,95. - -

74. Centre for Science and EnVironment. The State India"s 
Environmont 198'1-85 - A Second Citizen's Report. (198lt-85) 
pp. 362-367. 
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of the system. Industries also transform natural resources and 

so doing deplete them and spoil others. Localisation of indust

ries may invite influx ot migrant population and lead to greater 

density of population in the area. 75 Thus industrial growth also 

result in the pollution and environmental quality degradation 

resulting from insanitary, unhygienic conditions ot lite in the 

over crowded industrial cities. 76 Pollution ot the natural 

resources by industrial products is yet another effect of indust-

rialisation. Thus pesticides and insecticides used for creen 

revolution77 and the non-biodegradable nature of the consumer 

75. The Hindu Survey of the Environment 1992 (1992) p.89. 
Also see Derryl DtHonte, Temiples or Tombs h986) p.202. 

76. UNFPA, "Results of Population Growth" Environmental 
rolicy and Law 22/3/92 pp.135-136. 
The World Population Report published on 29th April, 1992 
by UNFPA entitled "A 1iorld in Balance" shows that unbalanced 
economic and population growth within and between countries 
is boosting migration to record levels. Some 83% of popula
tion growth in the next deoade is estimated in urban areas ••• 
and population growth is a major factor in environmental 
impact ••• responsible for around 79~ of deforestation 72~ of 
arable land expansion and 69~~ of growth in livestock numbers. 

77. P.R.Rajagopal, "Environmental Factors in Health I1azards" 
in Dr.R.Kumar, Environmental Pollution and Health Hazards 
(1987) p. 7. Because nearly 70:" of the pesticides consumed 
in India belong to the category of agro-chemicals banned 
or restricted in a number of countries and identified by 
\<1"0 as exoessively toxic or hazardous. Intensive use ot 
pestioides develops resistance among pests to chemicals set 
in leaving us where we started. 
See also Samuel S.Epsteen. and Shirely Briggs. If Rachel 
Carson were writing 'l'oday: Silent Spring in Restrospective" 
17 ELR 10/81 at 10183. 
See \iCED. Our Common Future (1987) p.2i1. 
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products have created new daension to environmental problells. 18 

Again pesticides washed away by rainwater pollute the rivers and 

streams and is an alarming problem in the 'delta regions79 of 

The consequences of pollution thus caused may be immediate 

or reaote. Pollutants atfect the tlora and fauna in the neighbour

~~ aaking lite difficult or causing health problems to man. 

Hazardous and toxic pollutants turn out to be tatal as in the case 

at Bhopal tragedy.80 On the other hand~ pollutants in low dozes 

~nd to be ChrOnic. 81 ~hus radiation pollution and adverse effect 

82 rd. ,!-er+..i.lizers are slow and remote 1.::1 nature. Cancer caused by 

pollutants like f1.bres or particles when inba.led is an exaaple of 

reaote, chronic effect ot pollution. 

is... Supra. n.12 at p. 5. 
79. Supra. 0.47 at p.184. 

80. Bhopal tragedy in which many people d1ed and .any 
th~usands suttered injury uter iahaling the highly 
toxic .ethylisocyanide is a clear evidence ot this 
high risk involved. 

S1. iosenbaUll, EnvirOl1lllental Politics and PoliCI, 
(1991) p.73. Workers in America have shown sympt~~ot 
diseases caused by exposures during 1950s and 60s. 

82. Supra. n.67. 
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Contaminated water, polluted air, toul smell, allergic 

reactions and soot. and dust are the local problems caused by 

industries. They also lead to transboundary pollution when 

pollutants are carried far away and cause acid rain" 816 nuclear 

radiation consequences. 84 Such consequences may be due to a 

voluntary act or an accidental one. 85 Most ot such accidents 

are within the plant oneos. 86 

Deterioration ot the quality of environment by various 

industrial pollutants has proved to have significant effect on 

health, ecosystem and atmosPhere. 87 

83. I.rena ILVan Lier, Acid Rain and International Law, p.iOj 
Walter A.Rosenbaum, Environmental Politics and Policr,p.10. 
See also The State ot India's Environment, 1984-85 
(Second Citizen's Report) p.i36. 

84. Another instance of the transboundary effect of pollution 
took place in the radiation leakage from the chernoby 
(USSR) nuclear power plant. The radiation clouds travelled 
1000 km away upto Sweden to affect vegetation, cattle 
stock etc. 

85. Christian Hontigomery, -RedUCing the Risk of Chemical 
Accidents: Tba Post-Bhopal Eraw , 16 ELR 10300. See also 
supra. n.77. There is an estimated fifty million work related 
accidents occuring each year many of them ,resulting in 
per.anent disability~ 

86. ~. An EPA study of 6,928 sudden accidental releases 
of toxic chemicals revealed that 95% of it accounted in 
plant accident while transportation accident acoounted 
for 25~. 

87. World Develo ment Re ort 19 2. Development and tli'e Environ
ment Pub. or the Worl Bank Oxford Uni.Press i992) p.4. 
The Report identified three potential costs ot environmemtal 
damage (1) human health viII be harmed (2) economic produc
tivity may be reduced (3) pleasure or satisfaction obtained 
tram an unspoiled environment often referred to as its 
-amenity" value may be lost. 



Effect pr Health 

Health, according to the Constitut~on of WHO is a state 

ot complex physical, mental and social well being and not merely 

the absence of disease or infirmity.SS Industrial pollutioo result 

io health hazards to both workersS9 and public geoerally.90 Thus 

polluted water cause chemical poisoning, or skin iotection. 91 

Again pathogenic bacteria present in the polluted water can cause 

diseases like diarrhoea, dysentry, typhoid, gastroen~i is' )etc. 92 

S8. Erik P.Eckhol.m. Down to Earth, EDvironment and Human 
Needs, (1991) p.4s. See also R.Kumar ~.cit., p.4. 

89. tfEnvuoUllleotal In.tlueuces on Health- World Development 
Report, 1993 p.95. It is est1.Jlated that 36 aillloll 
daily or 13~ of the global burden ot disease is caused 
each year by preventive injuries and deaths in high 
risk occupations and by chronic illness steaming froe 
exposure to toxic chemicals noise stress physically 
deb1litating vork patte~ 

90. World Development Report, 1992, !.2.ill., p.51. 
An extrapolation from GEMS data on airborne particulars 
for a sample ot about fifty cities indicates that in 
the aid 1980's about 1.3 billion people-mostly in 
developing countries - lived in town or cities (of more 
than 250,000 population) Which do Dot meet WHO standards 
tor suspended particulate matter. It is also noticed 
that pollution is for worse in those developing countries 
now in the those of industriaiisation than today's 
industrial countries. Id., p.50. 

91. Supra. n.~7 at p.99. Effluents from Paper Mills developed 
a peculiar skin diseases in the feet of people who crossed 
the river, polluted by e!fluents from the Mill, for 
several occasions. Id., p.?3. 

92. Id., p.i06. 



Japan's heavy metal pollution generally namen 'Minamata' 

disease is an early instance of health hazard. 93 Again Itai-itai. 

an epidemic disease among hundreds whose bones agonizingly dis

integrated because of cadmium in their food and water is another 

instance of industrially induced disease. 94 One of the common 

ailmen~qcaused by air pollutants is respiratory problems. 95 like 

chronic bronchitis. primary lung cancer. and hyper tension. The 

effect of air pollution on health are or three types viz •• short 

term. acute and chronic. 96 

Effect of noise is psychological and physiological inter

fering with our activities at three levels97 while radiation 

pollution is more chronic in effect. 

93. Supra. n.89. See also Ertk P.Eckholm. ~.cit •• p.63. 

94. Ibid. 

95. Dr.M.Raghavan. "Effect of Environmental Pollution on 
Human Health" National Seminar On Environmental Pollution. 
~.cit •• p.113 at 114. 
gcientific study conducted in 1970 and 1974 by Industrial 
Health ~i1ng of the Factories and Doilers Department of 
Kerala in Mavoor Area on Udyogamanda 1 in collaboration 
with NEERI showed an increase in respiratory ailments. 

96. S.S.Salini. "Air Pollution and Legal Control" 1198~ 
C.U.L.R. 348 at 351. 

97. It caused annoyance. intolerable agony. lead to errors 
and lower output and efficiency. Pramod Singh. ~.oit •• 
p.119. 



25 

Though industrial pollution affect the public generally, 

workers are the class more prone to health hazards than any 

others since they are exposed to high concentration for extended 

period. 98 They often encounter health risks on the jOb. 99 

The absence of correct data to prove the link between an injury 

or disability or death of a worker aDd the occupational hazard 

involved in it is always a hurdle in estab1iBhing the range of 

effect of such hazards on WOrkers. 100 Occupational health 

hazards are found commonly starting fro. the smallest unit with 

simplest activity to the larger ODeS
101 and on several occasions 

98. Dr.R.Kumar. ~.cit •• P.S. Thus occupational cancer is 
caused due to certain cbe.ieals which are carcinogens. 
There are a number of chemical agents Which become 
carcinogenic in the presence of other chemicals (co
carcinogens) in the world enYironment. 

99. World Development Report 1993JP.9~ 
WHO has estimated that nearly 3~ of the global burden 
of disease is caused each year by preventable injuries 
and deaths in high - risk occupations and by chronic 
illness stemming from exposure to toxic substances, noise 
and hazardous work patterns. 

100. Dunu Roy, ftWhen the grind tells on you·, in The Hindu 
Survey of the Environment

th
i993 p.76 see also Arun Kumar 

Bhatt. "Dangerous work', e Hindu Survey, 1993 p.84. 
For instance, number of reported cases ot occupational 
diseases under the Factories Act and Workman's Compensa
tion Act do not tally at all with reports of Medical 
Research. When it is only 120 cases in the former, the 
latter has reported prevalence rates upto 34% tor 
silicosis among Bihar miners, upto 45~ tor pueumaconiosis 
among coal miners and 14~ for hyssinosis in textile 
workers. Asbestos industry has as high as 30~. 

101. ~. 
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larger undertakings are better in their management than the 

small ones.
i02 

Quarrying and Mining has proved to be very 

much hazardous to the workers who are generally affected by 

polluted dust. 

Effect on the Ecosystem 

GrO'ofth and productivity of plants is determined by the 

availability of essential elements and also the absence of 

elements that are toxic to plants or phytotoxic. I03 The impact 

on ecosystem can be either direct impact on the foliar surface 

causing effect on leaf or stem,104 or indirectly it will affect 

the soil and induce changes in the roots function l05 reduce the 

number of essential 106 micro-organisms. It can also be caused by 

primary pollutants or by secondary pollutants. 107 Thus indust-

rial effluents are dangerous to ecosystem as they can destroy 

102. 

103. 

10lt. 

105. 

106. 

107. 

Supra. n.99. 

Supra. n. 83. 

Dunn Roy, ~.cit. For example emission of S02 will 
affect the leaves. Vegetation in the mining or 
quarrying area gets affected with dust pollutants. 

When pollutants reach the soil as acid rain, it is 
likely to acidif,y the soil. Acidity of the soil is 
determined by the presence of hydrogen ions + and the 
common measure of acidity is pll. Sulphur, Nitric 
oxides and chlorine entering the atmosphere as indus
trial pollutant in reaction with water forms strong 
acids. Supra. n.103 pp.l0,11. 

B.B.Vohra, ~.cit., pp.8) and 93. 

R.D.Ross, ~.cit., pp.9-10. 
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108 the regenerative character of the natural sources. Hazardous 

waste~contaminate the soil and water and plants using such 

water will suffer from injurious damages. 109 Industrial efflu

ents also result in BOD. i10 In areas where mining, smelting 

operation etc are in progress pollutants show their effect on 

the surrounding vegetation. Pollutants also deteriorate 

111 
historical monuments by affecting tt~1r beauty.quality etc. 

• 112 
Air pollutant~ effect on the forest is no more disputed. 

Effect on the Atmosphere 

Atmospheric changes are being stimulated by industrial 

pollutants to a great extent. Apart from those effects of 

varying nature discussed already, now it has been concluded 

108. 

109. 

110. 

111. 

112. 

Supra. n.47 at ill pp 83 and 93. 

Narayana Rao, ~.cit., p.32J. 

Suera. n.47 p.97. It will become as high as 55 to 60 
against the prescribed BOD of J Ul per litre. Untreated 
tannery effluents have shown a BOD of 3000. BOD or 
Biochemical Oxygen Demand - It is a measure of the 
degree of organlc pollution of water. 
i992 F.L.T. p.15 (Glossary). 

Derry! D'Monte Temeles or Tombs (1985) p.91. 
Now Save Taj Package is introduced by the Centre. It 
is an elaborate programme to save Taj from the ravages 
of pollution. Taj Trapesium 10,~OO sq.km would be 
demarcated.to bring down the level of pollution around 
Taj. Save Taj Package, The Week 19th Marc h 1995. 

"Pollution Threatens Ecosystems" Environmental Policy 
and Law, 25/1/2 (1995) p.17. 
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that industrial pollution, if allowed to continue undisrupted, 

will gradunlly convert the only known lively planet in the solar 

system into a lifeless mass. 113 The two main atmospheric ohanges 

are oZOIle Depletion and Green House Effect. 

Ozone Depletion 

According to the latest scientific reports industries are 

responsible to a great. extent for those drastic atmospheric 

changes induced by pollutants like chlorofluro carbons, halons, 
l1't and nitrous oxide. It was in 1985 that scientists alerted 

environmentalists and national as well as international polioy 

makers to the growing danger of the phenomenon of ozone deple

tion. 1t5 It involves • proC'~!f-* by whioh atmospheric protecting 

blanket of 03
116 is being thinned or even torn totally at places 

to allow the ultraviolet rays penetrate1t7 easily. 

113. 

11'). 
116. 

117. 

"Is the Ozone layer depleting at the Global level", 
Mathrubhumi (Sunday Supplement) Feb.7, 1993, p.3. 
Cynthia Pollock Shea, "Protecting The Ozone Layer", 
State of the World (1989), p.77 at p.7S. See also 
R.D.Ross, Air Pollution and Industry, p.ll. 

Ibid. 
Ibid. Ozone (0 ) is three atom form of oxygen found 
at attitudes otJbetween 12 and 25 kms. It is the 
only gas in the atmosphere that prevents harmful 
ultraviolet radiation from reaching the surface of 
earth. See also Green Watch, The Rindu, Sunday, 
Seot.!, 1991. 

Cynthia Pollock Shea, ~.cit., p.85. Scientists 
estimated the rate of depletion as }% per year. Numbus 
7 a satellite for weather reports launched in 1978 
estimated that during the 7 years period, the deple
tion ot ozone layer was ~~. This was later confirmed 
by American Scientists, supra. n.113. 
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Depletion of Ozone, the gas that absorbs much of the 

ultraviolet radiation from the sun, adversely affect not only 
118 bwnan beings, but animals and plants as well. It promotes 

skin cancers and cat3racts and depresses human imlUune system. 

It also reduce crop yields, deplete marine fisheries, cause 

materials damage and increase smog. 119 

Green House Effect 

Atmosphere consists of a mlxture of different gases. 

It Is the natural gases that keep the earth warm and 

life possible on this earth. 120 When the composition of these 

gases get altered by any external force, it wll1 be beyond the 

regenerat~re capaoity of nature and will affect the whole 

balance, resulting in consequence 1.,I<:e:..· green house effect. 121 

CO2 is the most significant agent for the green house effect 

since the percentage of CO2 has increased much in the recent 

118. 

119. 

120. 

12i. 

Id •• pp.81-83. 

Ibid. 
Dr.M.A.II.Pramanlk and Dr.Anwar Ali, "Impact of the 
Green House Effect on Bangladesh", UNDRO NEWS, May/ 
June 1990, p.21. The most abundant of these ~reen 
house gases (about 50%) 18 carbondioxide (C02 ) 
accompanied by smaller amounts of methane, 
nitrous OXide, and CFC8. 

Ibid. In a green house, the glass panels allow 
thesolar radiation to enter in but prevent the 
emitted radiations from going out, thereby raiSing 
the temperature inside. 



30 

122 years. CFCs and Ralons also stimulate the process. Thus, 

industrial activities constitute one main cause for the genera-

tion of green house gases in large volumes. 

Deforestation results in the further increase, of CO2 
123 since forests are the natural sinks that absorb CO2 • 

This increased CO2 traps more of earth's heat, gradually warm

ing the global climate. Over:heating of the earth will result 

in the melting of polar ice caps and also alter world climate 

zones. This global warming is today a threat to the world 

124 community. For, it can produce serious environmental and 

economic problems. 125 !he effect is wide and deep enough to 

126 
affect the whole environment directly or indirectly. 

122. Rosenbaum. ~.£!!., p.53-54. It Is mainly due to the 
burning of fossil fuels. 

123. Kalpana Sharma, "Lopsides Report on Global Warming", 
The Hindu dated 5th June i991. 

124. Suzanne C.Hessey, "Global Warming - International 
Environmental Agreement", 22 G.A.J.INT'L & COHP.L. 
(1992) p.175. 

125. Joel D.Scheroga, Combatin! Global Warming (1990) p.170 
in agricultural productivity. geographic shifts on 
agricultural activities, forest dieback and migration, 
variation in the availability of water resources, 1088 
of wet lands and changes in biodiversity. 

126. Dr.M.A.U.Pramanik and Dr.Anwar Ali, "Impact of the 
Green House Effect on Bangladesh", op.cit. The 
changes include changes in precipitation patterns, 
oceanic and atmospheric circulation, monsoon varia
bility and strength, cyclone frequency and intenSity 
storms, surges etc. 
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Again presence of air pollutants in the atmosphere 

also sometimes cause immediate climaticeftects such as 

extra rainfall, fog, violent weather like thunderstorms 

and hail storms. 127 On the other hand meteorological 

128 variables affect the severity of pollution. 

127. R.D.Ross, Air Pollution and Industry, ~.cit., p.1J. 
Thus when pollution level rise in industrial or 
metropolitan areaS rain levels and possibly snow 
levels will increase. Sometimes clouds become over
seeded and no rain fall also may result. See alBO 
Dr.Gerhard Berz, "Natural Disaster and Insurance/ 
Reinsurance" UNORO NEI,S - January/February 1990, p.18. 

128. Such variables are wind speed and direction, atmos
pheric diffuSion, telDperature variation with height, 
mean maximum depthS and precipitation. Yogendra 
N.Srivastava, Environmental Pollution (1989) p.&l 



CHAPTER 11 

SUSTAINABLE INDUSTRIAL DEVELOPMENT: 

RIGHTS AND LIABILITY 

After the Stockholm Declaration on Human Environment, 

environmental protection became the universal goal to be 

achieved through national attempts, and countries approached 

the goal in different ways.1 The fundamental doctrines applied 

to tackle industrial pollution at the grass roots are right to 

environment, sustainable development and strict liability. 

Right to environment 

International endeavour to project the Deed for protect

ing environment is not a unilateral process. It is the outcome 

of various processes, all aiming at the fulfilment of human 

fundamental needs dependent on many elements of the environment 

such as air to breath, water to drink and place to live in. 

This is the result of efforts for over the last two decades 

to read between the lines and synthesize a new rationale with

in the human rights dictum. 2 

1. Martin A Mattes, "The Right to a HUman Environment: 
A seminar", Environmental Policy and Law, 86 (1975). 

2. Richard Desgagne, "Integrating Environmental Values 
In To The European Convention On Human Rights", 83 
A.J.I.L. 263 (1995). 
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Human Rights and Environment Protection 

Environment issue~ did not figure in the Universal Decla

ration of Human Rights, i9~8.3 The United Nations General 

Assembly acknowledged the existence of rigbtto an environment 

adequate to support human health and dignity in 1968 in a 

resolution.~ Stockholm Declaration on Human Environment referred 

to the inter relationship between the enjoyment of human rights 

and the qualities of the environment. 5 Article 12 of the 

International Covenant on Economic, Social and Cultural Rights. 

3. On 10th December i9q8 the United Nations General Assembly 
adopted a Universal Declaration on Human Rights UN DOCA/ 
811 p.21-27. 
It recognised rights such as right to life and security 
of persons, right to effective remedy for violation ot 
fundamental rights, right to protect his interests through 
collective bargalning and the right to standard ot living 
adequate for health and well being (Articles J. 8. 23(3) 
and 25). 

~. 1968 Unlted Nations Year Book. "Problems ot the Human 
Environment". 473. 476. U.N. OOCA/L 533 as $iven in 
"NIMBY", 23: GA.J.INTtL & COl-fP.L, ~09 {1993J at p.~20. 

5. Declaration on the RUman Environment (June 16. 1972) iD 
REPORT OF THE UNITED NATIONS CONFERENCE ON THE HUMAN 
ENVIRONf.(ENT. UN DOC A/CONF.48/1q/Rev.l, sec."l (1972). 
reprlnted in 11 ILM 1416 (1972) (hereinafter called .a 
Stockholm Declatation). It says, " ••• man has acquired 
the power to transform his environment in oountless 
ways ••• Both aspects of man's environment, the natural 
and the man made, are essential to his well-being and 
to the enjoyment of the basic human rights - even the 
right to life itself. 
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1966~ recognised more explicitly the rights of everyone to 

enjoy the highest attainable standards of physical and 

mental health. 6 

Right to environment was a controversial subject for 

sometime. 1\ legal recognition of a right to human environ-

ment was considered an exception rather than a rule by many~ 

whereas some insisted for a constitutional recognition of 
I 

this right. 7/ It is a community right rather than an indivi-

dual rights. 8 The nature of common interest of this doctrine 

became moIte explicit with the first and most important inter

national declaration,9 Stockholm Declaration. which was to 

promote extensive cooperation among nations in the common 

interest. Tho transition Is froln individual to common to 

international interest and acceptance of responsibility by all. 

6. Article i2 (2) provides that the steps to be taken by the 
States to achieve the full realisation of this right shall 
include the improvement of all aspects of environment and 
industrial hygiene and the prevention. treatment and con
trol of diseases including occupational diseases ••• UN 
DOe A/8!! p.!18. See V.Gauri Shankar~ "Human Rights 
Acoountability of Transnat·ional Corporations" in 
K.I'.Saksena~ HUlllan Rights:Perspectiv8 and Challenges. 
Institute for I{orld Congress on Human Rights (NCHR). 
New De1hi (199~)~ p.1B6. 

7. Supra. n.l. 

B. Supra. n.2. 

9. "United Na.tions Conference on Human Environment held at 
Stockholm in 1972" 1n British Institute of Internatiorlitl 
4lnd Comp.ilrat1ve Law, Selected Documents ean Internation,-l 
Env ironmen ta 1 LaV # (19'75), pp. 3-2S. 
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Stockholm Declaration is concerned about threat to 

environment as an entity from varying human interference. 

It is concerned with the protection of environment from all 

destructive activities of man and did not try to project the 

idea that environment should be protected for protecting the 
10 human ri.ghts. 

The Charter on Environmental Rights and Obligations 

proclaims that everyone has the right to an enviromnent 
11 adequate for his general health and well being. 

The World Commission on Environment and Development(WCED) 

acknowledged that every human being has the right to life and 

to a decent life and basing on this premise evolved the prin-
i2 ciple of sustainable development. But did not make it clear 

whether it is an individual right or a common interest of the 

society. 

10. Id •• p.3. The Declaration that 'man is both the 
creature and moulder of his environment' insist 
an attitude to promote sustainable development 
admitting pollution as a necessary evil and to 
join hands at the international level to cure the 
difficulties. 

11. Charter on Environmental Rights and Obligations 
(Dratt). EnvironDlental Policy and La~ 21/2/9i. p.81. 

12. \~CED. Our Common Future (1987)., p.'.!. 
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Persistance of this doctrinal controversy is reflected 

in the Rio Declaration on Environment and Development where it 

is proclaimed that "human beings are entitled to a healthy 

and productive life in harmony with nature".i) The emergence 

of the new doctrine ot "Sustainable Development" hails this 

balancing of interests. Individual right to environment is 

more a consumer right to have access to safe and non

hazardous gOOdS. 14 

Is Environment an antithesis to development? 

The environment-development dilemma proJected itself 

for sometime with nations contradicting each other, g1ving 

weight to their national problems. i5 

i3. Rio Declaration on Environment and Development 
(June 14, 1992) 
UN Doe A/eONF.151/5/REV.i Reprinted in 31 IUM, 
874 (1992). 

14. UN General Assembly Resolution 87/1)6 at 22 ILM 
683/ (1983) and UN Resolution on Consumer Protection, 
Resolution 39/248 at 24 ILM 9i4 (1985). 

15. R.P.Anand, "Development and Environment: The case ot 
Developing Countries" in 20 (2) I.J.I.L. 1 (i980) P.S. 
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Development is tor improving the quality of life and 

therefore. inappropriate development at the expense of environ

mental quality is detrimental to buman conditions. Because 

industrialisation, the hall mark of development. results also 

in pollution unless there is effective regulatory control. 16 

The trend of industrialisation today demands more 

sustained measures for saving our fragile environment17 trom 

developmental terrorism by sudden industrialisation. 18 The 

Stockholm Declaration hoped to shape our developmental activi-

ties throughout the world with a more prudent care tor their 

environmental consequences. Balance between environment and 

development started by permeating environmental concern into 

each and every developmental step and resu~ted in the evolution 

ot a new doctrine of sustainable development. The economic 

disparities between the developed and the developing countries 

accelerated the need for action to combat environmental pollu-

tion at the global level and put forward new challenges to the 

doctrine. 19 

16. 

1B. 

19. 

G.S.Oberoi. "Development and Management of Environment 
througb Topographical Maps·. in R.K.Sapru (Ed~ 
Environment Management. 10 at p.il. 
Ibid. See also A.M.Varkey "Industrialisation and 
Environmental Problems", ~98i!l C. U. L. R.. 83 and Report 
ot the Preparatory Committee for the UN Conference 
o.n Human Environment, UN DOe A(CONF.48/PC/13 (1971) 
pp~13-27. 

Bharat Deea1, \fater Pollution in India, Lm.,f and 
Enforcement (1990), p.l. --
Prof.R.J.Rao, "Environment for Sustainable Develop
ment". t ADdbra University Law Journal 54 (1993). 
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Sustainable Development 

Environmental protection is one basic objective ot 

sustainable development and demands conservation ot natural 
20 resources like air~ water, land, flora and fauna. It is 

today the 'mandPa ~ ~f modernization. 21 

The general meaning of sustainability i8 to maintain or 
22 support a programme or project tor a long period. This Deed 

was expressed tor the first time through the Stockholm Decla-

20. Supra. D.9. Principle 2. 

21. B. Seshadri, "The doctrine ot Sustainable Development". 
The Hindu (Sunday), June 20, 1992, p.12. 

22. The term sustainability originates from the Latin 
word 8ustlnere which means 'to held up', 'to endure'. 
The Oxford DIctionary (1986) refers sustain as 
'endure without giving way to support especially 
tor a long ~eriod·. The meaning given by ColliD8 
Dictionary (1979) is 'to maintain', 'to support'~ 
\iebsters New Collegiate Dictionary (1975) describes 
sustalnabilityas 'to give support', 'to keep up', 
'to prOlong'. See M.L.Santhanam, "Comltlunity Partici
~ation For Sustainable Development" 39 (3) I.J.P.A. 
(1993) at p.lti4. 
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ration though the coinage 01 the word 'Sustainable Develop

ment- took place mucb later. 2J The idea 01 sustainable 

developmentwa8 explicitly considered in its present form in 

the 1980s by the IUCN_and aimed at conservation of living 

resources. 24 'l'he \{orld Commission on Environment and Develop

ment gave a more precise definition to this term later. 25 

The Commission defined sustained development as: 

"development that meets the needs of the 
present without compromising the ability 
of future generations to meet their 
own needs". 

23. Supra. n.9. The need for protecting and improving the 
environment for present and future generations is 
stressed by measures like safeguarding resources, halt
ing and preventing pollution, ensuring living and work
ing environment, proper planning and aSSisting develop
ing countries technologically and financially to attain 
certain standards. 
1) safeguarding resources (Principle 2) in the case of 

renewable resources by maintaining the capacity of the 
earth to produce it (Principle J) and in the case of 
non-renewable resources by guarding it against 
future exhaustion (Principle 5). 

3
2) halting and preventing pollution (Principle 6)~ -

) ensuring healthy living and working environment 
(Principle 7)" 

4) assisting developing oountries technologioally and 
financially to attain certain standards 
(frinciple 9. 10, ii and 12) 

5) proper planning of different types such as rational 
management of resources, reconciling development with 
environment, human settlement and nrbanization_ 
demo.raphie polie1es etc (Principle 13-16). 

24. The World Conservation Strategy was produced Jointly in 
1980 by IUCN, WWF and UNEP and de~ined susta1nability a8: 

"the management of the human use of the biosphere 
80 that it may yield the greatest sustainable develop
ment to present generation while maintaining the potential 
to meet the needs and aspirations of future generations~. 
Environmental Policy and Law, 21/i (1991) p •• ? 

25. Supra. n.12 at p.}S. 
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The endeavour is for a suooessful transition to a sustained 

development through the year 2000 by a massive shift in sooial 

objectives. 

26 WCED oalled upon nations to conserve resources, prevent 

environmental POllution27 and promote public participation and 

increase access to information. The idea is to maximise the 

economio benefits from a given ecological mil~eu and minimise 

the risks and hazards to the environment. 28 The Brundtland 

Report thus engendered faith in legal, institutional and policy 

reforms as the principal means of implementing sustainable 

development. 29 

26. Ibid. Sustainability in industrial activities requires 
the conservation of environmental resources suoh as 
clean air, water, forests and soils, maintaining genetic 
diversity. and using energy. water and raw materials 
efficiently. 

27. Ibid. It requires enforcement ot environmental regula
tIons, promotion of low-waste technologies and the anti
cipation of the impact of new products, technologies 
and wastes. 

28. Id., p.38. 
29. Pbilippa England. "Problems and Prospects for the Imple

mentation of Sustainable Development in Developing 
Countries: A Critique of the Brundtland Report" in 
(1993) 2 G.L.R. 147. 
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1 t d.e 11 oL"o,5 : 

"economic growth without destroying the 
resource base and involves a new approach 
of integration ot production witb resource 
conservation and enhancement providing 
adequate livelihood and equitable access 
to resources".30 

The procedural efforts to implement this demand put 

forward by the Brundtland Report through regional and global 

meetings culminated in the UN Conference on Environment and 

Development (UNCED) at Rio de Janeiro in June i992.31 UNCED 

provided a timely forum for the discussion of sustainable 

development in respect of resources for balancing susta1nabllity 

with the short term priorities of government and interest of 

companies. 32 Dignity of man and welfare of mankind is tbe 

goal to be achieved by focusing on the primary goal ot sustain

able developlDent. Thus the twenty seven Principles laid down 

under the Rio Declaration on Environment and Development aim at 

30. P.Leelakrishnan, "Law and Sustainable Development" q 
~ournal of Energy A~d Natural Besources Law 193(1991) 

31. UNCED, Rio Conference on Environment and Development. 
Envirownental Policy and Law, 22/4 (1992) p.204. 

32. Ayeshli Diaz, "UNCED: Permanent Sovereignity Over 
Natural Resouroes", Environmental Polioy and Law, 
24/4 (1994) p.l~7 ~t p.158. 
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governing the economic and environmental behaviour ot individuals 

and States in quest for global sustainability.J3 Unlike the 

Stockholm Declaration this Declaration speaks ot a global 

partnership as essential tor sustainable development,34 and 

elucidates ways and means in which sustainable development can 

be aChieved. 35 UNCED has put forward 'Agenda 21', an agreed 

programme ot work during the period 19$5-2000 and leading to 

the 21st century.36 

Thus it is true that sustainable development is not a 

fixed but an evolving concept. 37 Principles mentioned in the 

33. For the text ot the Rio Declaration see Environmental 
Policy and Law. 22/4 (1992) p.224. 

34. ~ •• Preamble, Principle 5. 6 and 7. 
35. Ibid. Sustainable Development demands that developmental 

processes at every step should give due weight to environ
mental protection and avoid unsustained patterns ot produc
tion and consumption. Scientific and teohnological 
improvements, public participation enacting etfective 
environmental legislation, environmental impact assessment 
and incentives are the 8trategie8 tor the same. The policy 
should contain trade policies based on international con
cerns; exchange ot information and special consideration tor 
women and indigenous people and communities. 

36. For details see, Environmental Policy and Law, 2i/4 
(1992) pp.20S-223. 

37. "Sustainable Development and International LaW", 
Environmental Policy and Law,24/511994, p.218 at 219. 
~ee a180 supra. n.9 at p.9. Brundtland Report held 
"Sustainable Development is not a fixed state ot harmony 
but a process ot ohange in whicb the exploitation ot 
resources, the direction ot investments, the orientation 
ot technological development and institutional changes 
are made consistent with tuture as well as present 
needs" • 
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context of sustainable development originate in various areas 

ot international law. such as human rights. economic law and 

environmental law. J8 

Sustainable Development and Industry 

Industrialisation has undergone transformation in several 

aspects. J9 International trade in manufactured goods has grown 

consistently. Initially. industrial pollution was thought to be 

significant in creating localized problems only. Indiscriminate 

industrial expansion after the second \torld liar without much 

awareness resulted in problems like the Los Angeles Smog; death 

ot Lake Erie and the Minamata incident. Thus started the era ot 

enforcement policles aimed at reducing environmental problems and 

promoting sustainable development. This included use ot regulatory 

measures and incentives. development of technologies to reduce 

pollution as well a8 waste recycling and reuse. 

Industrial development should be sustainable. This 

requires or~~gulation of the use of natural resources for 

industri.l purposes. Pollution of the natural resources in the 

course of manufacturing process should be controlled with adequate 

38. Id •• p.220. 

39. Supra. n.9 at p.206. 
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measures. Otherwise the quality of the environment may be 

destroyed. resulting in global consequences like ozone depletion 

and global warming. It calls for greater use of environmentally 
40 clean and resource efficient technologies. 

weED formulated many strategies to make industrial deve-

lopment work iD a sustainable manner. These strategies are: 

1) Promote small scale, decentralized, widely dispersed 

industries. This will reduce levels of pollution and 

other impacts on the local environment. 

2) Promote the use of new technologies. This helps improve 

prOductivity and energy use by providing incentives. 

J) Integrate resource and environmental considerations into 

the industrial planning and decision-Ioaking processes of 

government and industry. 

4) Promote Public participation and provide information by 

improving environmental statistics and data base relating 

to industrial activities" 

5) Spread environmental awareness through educational programmes. 

40. Supra. n.9 at p.5. Efficiency in resource use demands 
that they must generate less pollution and waste, they 
are based on the use of renewable rather than oon
renewable resources and that minimize irreversible 
adver~e impacts on human health and the environment. 
Also see supra. 0.58 at p.147. 
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6) Promote workers participation through training and their 

involvement in the environmental decision making process. 

7) Evolve regulations and standards to govern matters such as 

air and water pollution, waste management, occupational 

health and safety of workers and energy and resource 

efficiency ot products and processes. 

8) Fixability and compensation tor any damage caused. 

9) Rave proper Environmental Impact Assessment conducted before 

installation as well as periodically. 

iO) Promote voluntary comaitments through market forces. 

These strategies look attractive. But they can prom~e 

sustainable industrial development only if the political/vt~i 

at the national and international level 1s environmeot:""i friedlr.41 

Wbat is called for at Rio, is (Ul teco-industrial revolution', 

one that will not only preserve and extend the benefits created 

by the industrial revolution but also create a whole new aenera-

tioo of economic opportunity and readdress the gross imbalance 

between the rich and poor at the national and international 

levels. 42 

41. UN/GA 49th Session First Part. UN Activities, EAy1~onmental 
Policy and Law 25/1/2 (1995) 2 at p.9. Stated by Nit1n 
Desbai, Indian Delegate To UNCgD. 

42. A.O.Adede, "International Environmental Law from Stockhoim 
to Rio - An Overview of Past Lesson and Future Challenges", 
Environmental Policy and Law 22/2 (1992) 88 at p.l0i. 
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Market forces and sustainable development 

The task of sustainable development is carried further 

ahead by organising inter-organisational oooperative attempts, 

because sustainable development is a shared responsibility of all 

sectors of the sooiety.- goveruments, oonsumers, the industry and 

the commerce section. l(~ The Brundtland Report also calls for a 

strong cooperation involving industry as it has much of the 

technological competence to solve many of today's environmental 

threats. This conference recognised the shared responsibility of 

economic growth and environmental protection and put forward 

44 recommendations for achieving it. 

Effective implementation of Sustainable Development 

depends on the efficient utilization of principles like public 

participation and providing the people with information. 45 

l(S. WICeM IT (lforld Industries Conference on Environmental 
Management) - Finnl Declaration, Rotterdam, April 
10.12 t i991, Environmental Policy and Law., 21/3/4 
(1991) 179. 

44. Ibid., The recommendations included global market approach 
~ustainable development, cooperative commitment to 
openness and dialogue, industry initiative to raise stand
ards of environmental management and education, industry 
response to global climate issues and energy needs, 
cooperation in technology development and transfer and 
also recommendations to governments for implementation 
progr arome s. 

lf5. Barbara Willing Hall. "Information Technology and Global 
Learning for Sustainable Development- 19 Alternatives 99 
(1994) at p.l05. See also supra. n.22. 
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Public Participation 

Public partioipation and ri~ht to information are 

inextricable parts of the right to environment. It Is because 

environmentalism is basically a social movement. The conoept 

of participation is not new and the extent of participation 

depends on the degree and level of knowledge the people have 

regarding the programme. It includes faotors like consulting 

while formulating the plans and the course of action to be 

tnken, mutual respect and awareness. The idea is thnt develop-

ment is for the people, by the people and it should be with 

their con80na~in order to be sustainable. It must be parti-

cipatory and commun1~y based. Public participation can take a 

variety of forms46 and its benefits are also of varying nature. lt7 

The environmental sustainability of an industrial project depends 

also on the partiCipation of environmental groups, hUman rights 

organisations and the public generally at the planning stage. ltS 

~6. P.Leelakrishnan, "Public Participation in Environmental 
decision making", see also in P.Leelakrishnan et.al., 
(Eds.) Law and Environment, p.162. ----

1J7. Ibid. 

48. "Environment, Economic and Development and Human Rights: 
A Triangular Relationship". Proceedings ot the 82nd 
Annual Meeting (1988) Am. So. I. T.. p. '10 at p.1J8. 
John Cole, "Environmental Law and Politics. ~ N.S.W.L.J. 
55 at p.68 (1981). 



48 

Because, industries once established become the part of the 

locality and affect the lives and livelihood of the local 

people. Protecting such a right at the international level is 

essential at this time of bilateral and multilateral agreements 

on many projects and issues including environmental projects 

having environmental impacts. Making Citizens, especially the 

local, ready to accept such a project is crucial since, a 

protest in the later stage after much investment will only 

complicate the matter as is happening in many cases today. 

Access to information and participation of interested organs 

such an environmental and human rights organisations can avoid 

such consequences and even compromise with the locals by provid-

ing them with enough information on the matter. The right to 

participation and information are concomittent to the enjoyment 

of the right to environment and recognized in many courts. 49 

International forums have taken up these rights for discussion 

and emerging practice in this regard is formally recognised in 

the Rio Declaration. 50 While industrial projects are being 

designed, approved and implemented, these principles are of 

great Significance and urgently to be translated into a reality. 

~9. For details see supra. n.~6. 

50. Rio Declaration 31 II~ at 878 Principle 10 "At the 
national level each individual Shall have appropriate 
access to information concerning the environment that 
is held by public authorities, including information on 
hazardous materials activities in their communities, and 
the opportunity to participate in decision-making process. 
States shall facilitate and encourage public awareness and 
public participation by making information widely available. 
Effective access to judicial and administrative proceedings. 
inCluding redress and remedy shall be provided. 



It is. a reaffirmation of the WeED call tor greater public partici

pation and tree access to relevant information to be promoted 1n 

the decision making process on environment development issues. 51 

OECD explicitly recognized that,52 

"the potentially affected public has a 
right to be informed about the hazards 
to human health or the environment, 
including property, which arise from 
accidents occuring at hazardous insta
llations-. 

Though it is accepted with regard to hazardous installations, 

due weight is yet to be given so tar as environmental matters 

other than hazardous ones are concerned. 53 

The duty to give information and~- opportunity for 

public participation has also been recognized in the process ot 

impact assessment. 54 Thus, United Nations Economic Commission 

51. Tokyo Declaration dated 27th February 1986 by wcgn Principles 
to guide policy action for sustainable development. 

~2. 28 ILM 278 (1989). 
53. At the global level, the UNEP has promoted information tor 

the public with the APELL program, whose object, inter alia 
is to provide information, on the hazards involved in indus
trial operations and measures taken to reduce them. 
"Awareness and preparedness for emergencies at the Local 
Level: A Process Responsing to Technological Accidents". 
U.N.Sales No.aS lIT D.3 (1988) as given in supra. n.2 p.2a6. 

5~. Convention on Environmental Impact Assessment in a Trans
boundary context, Feb.25. 1991 UN nOC.E/ECD/1250 (1991) 
in 30 ILM aoo (1991). This alertness towards hazardous 
industrial process was the immediate reaction to the 
chernobyle Nuclear Accident the impact of which was felt 
even at a distance of 1,000 km in SWeden. 
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for Europe roquired States to notify the public and to provide 

an OPlJortunity for public participation in impact assessment of 

transboundary environmental harm. 55 

Sinlilar ly the • right to participate' provision in some 

of the earlier conventions and covenBnts are sometimes rightly 

and conveniently interpreted in the light of national enactments 

to protect the environmental right to participate for sustainable 

development. 56 

Environmental Impact Assessment is one of the strategies 

for sustainable Development which primarily involves efficient 

resource man~gement and utilizes different criteria to achieve 

the goal. Industries f;U"e the foremost challenge in this task 

for practically implemen_ting this process. Environmental Impact 

A88l!SStnent re:[.lects an emergIng wOr.ldwlde concept that asks you 

to "look before you leap". ErA is the basis for a sound policy 

55. Id •• Art.3 para 8 and Art.4 para 2. 

56. For instance International Covenant on Civil and Political 
Rights (reprinted in 6 ILH 68 (1967) Article 25 provides 
for a right to take part in the conduct of public affairs 
and European Convention For the Protection of Human Rights 
and Fundamental Freedoms, Article 6 provide/! for a right 
to a tribunal which permits indirect protection of the 
right to participation when it is recognised in municipal 
laW. Thus in 'Zander case' the commission held that 
Art.6 can be inVOked to protect his right against the water 
in the well being polluted as a result of another one 
dumping of industrial wastes in the neighbourhood. 
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for 8ustainable development and environmental protection. 57 

The process involved is an evaluation of the future changes 

likely to be caUBed by the proposed projects, plans or policies 

to the quality of the environment. 58 It is a multi-disciplinary 

process requiring a variety ot knowledge and expertise. 59 

Environmental Impact Assessment requires preparation of 

detailed report of different aspects. 60 The process of EIA 

requires a systematic vrocedure which may follow different stra-

t 1 ~ "t i 61 eg es a~. cr1 er a. It may be confined to a primary environ-

mental. effect or it may extend to ivumerable secondary effects 

--- ---------,--------
57. John E.Bonine, "UNEP Environmental Impact Assessment 

Principles Development, Environmental Policr and Law 
17/1 (1987) p.5. -

58. P.Leelakrishnan, "Environmental Impact Assessment: Legal 
Dimensions", 34 J.I.L.I. 4 at p.541 (1992). 

59. Ibid. 

60. Robert E.Lutz, "An Essay on Harmonizing National Environ
mental. I.aws and Policies". Environmental Policy and Law 
1 (1975) p.133 such as the need-Iorand-the envIronmental 
implications(potential environmental impacts)of the 
proposed project: alternative choices available to 
preservate or minimize harm etc. 

61. Supra. n.58 at p.5q2. In U.5. the preliminary step is to 
classify projects on the basis of their impact. In Canada 
screening of projects is to find out their significant 
adverse effects anrl. in England the process followed is to 
list out those projects which are subject to mandatory 
ass8s9ment .. 
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and cumulatiye impact both of substantial significance.62 In 

industrial matters all these effects are likely to be found and 

therefore equally important. 63 

The EIA process vary from nation to nation (whether they 

are industrialised or not). Broadly. they can be classified under 

two heads - (1) the statutory mandatory model and (2) tbe admini-

strative discretiona.ry model. In the mandatory model an impact 

assessment is It. necessary item for ap!Jroval though it may some-

times be lengthy and cumbersonle. while in the discretionary model 

the strength is not from Ilny law but from the discretionary powers 

of administration.6~ 

The best example of the model is found in the United States. 

There Is a specific legislation mandating EIA before a federal 

action including industrial projects that significantly affect tbe 

62. Ibid. 

63. Thus the concentration of population in the vicinity or 
location of industry in the heart of a housing colony 
or green house effect in the long run are all environ
mental problems of industrialization and RIA Is 
eesential. 

6 1{ • Id.. p • 5lt It • 
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quality of human environment. 65 The Federal Environmental Assess-

D1ent Review Process ensures the environmental impact assessment 

in Canada but the pattern followed is discretionary ministerial 

66 approach. Though there is no legislation in Britain. a process 

where planning permission was already required. extra requirement 

have been built into the existing procedures by the Town and 

Country Planning (Assessment of Environmental Effects) Regula

tion 1988. 67 In all these cases the provision mandating public 

participation is the stnndf.\rrl mark of a good ~IA. India follows 

the British pattern. Notification issued under the Environment 

65. National Environment Policy Act 1969. S.102 (1) (e) "All 
agencies of federal government shall include in every 
recommendation or report on proposals for legislation 
and other major federal actions Significantly affeoting 
the quality of tht~an environment' a detailed statement 
by the resllonsible 01:fic1a1 on - (i) the environmental 
impact of the proposed action;(ii) any adverse environ
mental effects which cannot be avoided should thp proposal 
be implemented; (iii) alternatives to the proposed action; 
(iv) the relationship between local short term uses of 
man's environment and the maintenance and enhancement of 
long term productivity and (v) any irreversible and irre
trievable oo~nitments of resources which would be evolved 
in the proposed action should it be implamented." 

66. The Federal Environmental Assessment Revielf Process. 1973; 
see Davis S.Zalob, "Canada: EIA Developments Administrative 
and I,egislative At}oroaches to Regulation" EnviroDlDental 
Poli~y and Law ~ (1978) p.~5. 

67. TOlfn and Country Planning (Asse Bsment of Environmental 
effects) Regulations. 1988 - Regulation 12, 13. 17 and 18. 
Being a member of E~C when there was an obligation to act 
in pursuance of the EEC Directive 85/337/EEC of 27th June 
1985 the fear that a legislation at public planning inqui
ries made the government oppose the introduction of EIA 
in a legislation. The Directive is therefore an alterna
tive through delegated legislation. 



(Protection) Act68 makes it necessary to have environment impact 

clearance before an industry is commenced or expansion of an 

industry is done. However though outwardly mandatory in form. it 

degenerates into discretionary model as public partlcip~tion is not 

~ompulso("y .. v.isj ts to sites optional 4md inquiry discretionilry. 

The necessary impact of a project upon a neighbouring 

country being another dimension in the environmental decision 

making process. international agreement is essential to ensure 

environmentally sound and sustainable clevelopment. The trans-

boundary nature of the effect of industrial activities is a 

problem already established beyond any doubt. 69 At the interna-

tional level. the proposal is that the assessment could even be 

circulated or be available for comment from other natlons70 and 

thus establish extra territorial evaluation. 

European Economic Commission took the initiative and sent 

a directive to member States to take effective measures for EIA 

since"the best envt.J:.&ncueDlal policy consists in preventing the 

6S:-1~c:t:~ ('Ill) p.59 and the final notification in 
~ C:C.L.(lII) p.131. 

69. For eg •• Chernobyl: accident. [Jos Angles Smog, Trial 
Smelter cases etc are all instances of this transboundary 
effect. 

70. Supra. n.60. For eg., In Wilderness Societ~ v. Morton, 
464 F.2d 1261 (D.G.Cir.1972) Canadians were recognised to 
have standing to intervene to inform the U.S.Court of their 
concern of the environmental impact of a proposed Department 
of Interior action. Many international and Regional orga
nisations have supported this principle. For ;'orlllBank has 
a procedure for taking into account the environmental aspect 
of its development assistance programme and UNDP includes the 
asssessment of environmental impacts in its policy making 
and programme development. 
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creation ot pollution or nuisance at source rather than subse

quently trying to counteract their effects tl
• 71 I,hereas UN 

Economic Commission for Europe (8CE} stressed the importance ot 

EIS in compliance with Principle 21 of Stockholm Declaration in 

the transboundary context,72 the Council recommends EIA tor all 

land use and public works programme and projects which can degrade 

the quality of the natural or non-made environUJent. 73 

\feRD considered the importance of EIA and calls for 

national and international action plan to integrate sustainable 

development into their goals and to adopt principles to guide 

their policy actions. The need for assigning higher priority 

to environmental monitoring and assessment74 is stressed. Apart 

from thiS. UNCLOS II(while dealing with the dumping of hazardous 

waste at sea particularly in coastal areaS requires a prior 

impact assessment before the issue of a permit and by requiring 

to monitor the conditions ot the sea and to keep records of all 

dumping. 75 The meeting of experts sponsored by UNEP advanced 

71. 

72. 

73. 

7 /j. 

75. 

83/337/F.8C/27th June 1985. 
{I 

Draft Convention for the EeE Region on Reduct~on of 
Emissions causing Transboundary Air Pollution, Environ-
menta.! Policy and Law If (1978). ---.--
Bcir -is one of the tour regional Economic Commissions of 
U.N.Economic and Social Council.(Robert E.Stein. ECE 
Symposium on Problems Relating to Environment, 66 
A.J.I.L. 118 (1972). 

Ibid. 

Supra. n.12 at p.222. 

Patricia Birnie and Alen Boyla, International Law and the 
Environment, (1992) 327 at p.J28. 
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this process tor sustainable development further. 76 Its 

objective is to ensure environmentally sound and sustainable 

develoPDlent. 77 EIA is its goal, to be promoted by appropriate 

nationai procedures and consultation and exchange on trans-

boundary effects. The principles laid down taken into oon-

sideration. 

Liabi~ity for industrial disasters 

Liability arises when a lawful but dangerous or ultra

hnzardous activity gives rise to disastrous conseQuences. 78 

It denotes imposing responsibility on an identifiable party 

for a particuiar event, it is an essentiai law enforcement 

measure with the central purpose of either penalising or 

deterring the polluters or potential polluters by the weapon 

ot' componsation or restltution. 79 In environmental pollution, 

76. John E.Bonino, "UNEP Environmental Impact Assessment 
Principles Development" Environmental Polic! and Law 
17/1 (1987), p.5. The ¥orking Group ot Experts on 
Environmental IJaw consensus at a week long session in 
Geneva from 12-16 January, 1986 on proposed Goals and 
Principles of ElA (UNEP/\YG 152/4, ~nnex) UNEP Governing 
Council con~3idered the recommcndation at its meeting 
in Nairobi, in June 1987. 

77. Ibid. , 

78. Environment, Economic Development and rtwnan Right? 
A Triangular Relationship Proceedings of the 82n(\ Annual 
Heeting (1988) Am. S6.I.L. p.40. 

79. Saln Blay and JUlia Grcent "The Development of a Liability 
Annex to the Madrili Protocol" (AntarctiC Treaty)} Envlron
menta~ __ ~~J_~~L_~~ U!.'! 25/1/2 (1995) p.24. 
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80 
liability may arise from an accidental pollution or otherwise. 

Environmental pollution has no national boundaries and industrial 

activities are to continue though the adverse consequences of its 

effects on the environment-are many_ The imposition of liability 

reduces the potentiality of its harm. S1 Liability is imposed by 

82 
compelling polluters to compensate the victilns of pollution. 

In short it is an incentive to control pollution. 

At the national level liability for torts stands used 

extensively for combating industrial pollution. The damages are 

measured according to what the plaintiff has lost. B) When 

reasonable forese-billty-is the test apl)lied in determining liabi

lity for nuisance. the principle of strict liability got strong 

8 ' .. footing for dealing with environmental harms generally. The 

scope of this rule is established through judicial confirmation 

from time to time in almost all countries. 

80. Such as damage caused by emission affecting air quality 
presence of hazardous substances in soil. pollution of 
ground and surface waters etc. 

81. L.F.G. Goldie. "Liability for Damage and Progressive 
Development ot International Law". 11 .. I. G. L. Q. 1221 (1965). 

82. Melissa Poale. "Liability for Environmental Damage in 
Antarctica". 10 Journal of Energy and Natural Resources 
(1992). . 

83. Jenny Steale, "Remedies and Remediation: Foundational 
ISBues in Environmental Liability", 58 M.L.R. 615 (1995). 
See also Rogers (Ed.) Winfield Jolontz on Tort (1~th Ed. 
1994) pp.669-70. 673-674. 

84. V.K.Beenakumari. "Environmental Pollution and Common 
Law Remedies", in LaW' and Environment • .2,2.cit., p.103. 



58 

The difficulty in establishing liability of the violators 

of environmental quality and of quantifying the damages compelled 

environmentalists and pollution victims to change their remedies 

from tort to ~rits.85 Thus the liability to pay compensation for 

violation of fundamental right to live do exist side by side with 

s6 
the common law remedy and is used extensively by the apex courts. 

Environmental statutes deal with criminal liability.87 It 18 

deterrent in nature and is in the form of sanctions for violation 

ot laws. 

The national scenario of liability is thus clear. It can 

be a civil liability for damages under common law or a liability 

towards the society in the public interest or a statutory criminal 

liability. Ivhen the first two are liabilities rather to compensate 

on quantified loss than on replacement costs, the third one is a 

deterrent and a guarantee to protect the environment and enforcing 

statutory provisions. 

The problem ot State responsibility for extra territorial 

damage emerged atter the industrial revolution. Accidental 

spillage of oil, disasters consequent to nuclear power, the trans-

boundary effect of air pollutants and pollution of inter-state 

85. G.Sadaslvan Nalr, nRnvironmental Otfence: Grime Against 
Humanity", in P.Leelakrishnan et.al., (EdS.) Law and Envi-
~~~, 184 at p.186. -- --

86. See for details Chapter 7 infra, pp. ~6J J&6 

87. For example see Water (Prevention and Control of Pollution) 
Act i974 Chapter VII (section ~1-50) and Air (Prevention 
and Control of Pollution) Act 1981 Chapter VI (sections 37-46). 
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waters are all instances that attract liability at the trans

national level. Movement of hazardous industrial waste is a 

new addition. Establishing liability is more difficult at the 

international level than at the national level. BB Liability 

at the international level may be the liability against a State 

or against industrial corporations. public or private. for the 

activities within or beyond national territory that result in 

accidental damage to transnatlonal environment .. B9 These tranB-

boundary problems of environmental damages form the subject 

matter of customary international law and a number of Treaties 

and Conventions despite the fact that tl~ national sovereignity 

over its rosources does exist. 90 

Earlier the international liability of States was based 

on the principle of good neighbourliness. nut this liability 

was limited to activities under the effective control of the 

State where the harm originated. The responsibility of the 

State of origin to exercise due diligence to assure that the 

---.-----------
88. Supra. n.82 at p.249. 

89. Gunther nandll. "State {,iability for Environmental Damage"~ 74 
A.J.I.L.525(i980). See also Art.iO of 1960 OgCD Conven-
tion on Third Party Liability in the field of Nuclear Energy. 

90. Supra. n.87. See also Bharat Desai, !!R.~it., p.16. 
One of the earliest instrumen~in regulating transboundary 
issues is BounclaryWaters Treaty. 1909 between Canada and U.S. 
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activities within their territories were operated in contromity 

with internationally accepted safety standards is stressed by 

the A.rbitral Tribunal in Trial Smelter case as early as in 1935. 91 

f'.foreover, the liability was dependent on the actual damage 

caused and if the State of origin knows the risk, lack of ability 

to control will not be an excuse for such liability.92 This 

international liability took a oelo{ turn '~hen the Stockholm Confe

rence laid down the principle of responsibility to ensure that 

activities do not cause damage to areas beyond the limits of national 

jurisdiction. Stookholm Declaration thus affirmed the interna-

tional liability resulting from activities both within the juris

diction of State as \'lell as those under their control. 93 Later 

Trea ties anti Agreements confirmed this liability of controlling 

States. 94 Thus in compliance with the Stockholm Declaration 

there evolved several provisions on international liability 

under llifferent international documents dealing with environmental 

protection. 95 

-.--------------
91. Trial Smelter Arbitration Decisions. 35 A.J. I. L. 

68 /{ (19'-11). It was confinod to the question of liability 
anll not the wider prob lem of prevention directly. 

92. Helsinrd Rule s, 1966 on the uses of \iaters ami Interna
tional Rivers recognised the preventive measures of trans
boundary water pollution. It required the States to 
prevent water pollution. 

93. Ibid. 

9 Ji. For details see infra, Chapter 10, PP •. 3'j-<:' ?I f,c.: 

95. Ibid. 
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Apart from U.N.action on international liability, 

Regional Organisations like OECD and European Community also 

came out ,'11th recommendations and principles on international 

liability for industrial pollution. 96 

Principle of Liability at presen~ 

The doctrine of sustainable development promoted through 

the nrundtland Report also brought to light the environmental 

hazards other than the pollution hazards. The need for protect-

ing the weaker sections and global commons got momentum in this 

new direction of sustainable development and principle of l.iabi-

lity has put on the new form of joint liability for environmenta.l 

harms. EC incorporated in its Greem Paper, Joint Compensation 

Schemes97 along with the civil liability. The credit of joint 

compensation is that it is associated with restoration of the 

material environment while liability rules are criticised as 

setting the price of an entitlement to pOllute. 98 Implementing 

96. For example 08CU laid down Recommendation on Principles 
concerning Transfrontier Pollution 197~, the first 
doctwlent to deal exclusively the issue of international 
liability. 

97. Supra. n.83 at p.615. 
Joint liability schemes are envisaged by the commission 
as providing funds, for remedying environmental damage 
whereas civi.l liability is preoccupied with individual 
responsibility. 

98. Id., p.629. 
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the Principle~laid in the Rio Declaration99 nation states have 

started incorporating liability within the national laws. 

National laws for environmental protection expanded the prin-

ciple of liability and .. polluter pay principle" is applied 

100 extensively to enforce the liability o£ a polluter. 

In India the environmental statutes did not contain 

any provision dealing with the liability o£ the polluter to 

compensate for damages. But Bhopal Tragedy was an eye opener 

to this deficiency and Public Liability Insurance Act 1991 now 

provides for interim compensation for the victims of industrial 

pollutions other than the workers. 101 

99. "Rio Declaration on Environment and DevelopDlent" 
Principle l~Envir~~mental Policy and Law 22/~ (1992) 
p.268. 

100. Supra. n.97 at p.618. 

101. For detailed discussion on Pub11c Liability Insurance 
in India see infra, Ch. l., pp. f!'lt - Jf5~ 



CHArTER III 

INDUSTRIAL POLICY AND PLANNING 

The proper functioning of the regulatory mechanism depends 

on the policy and planning adopted by the government. Any piece 

of legislation cannot achieve its objective unless it works in 

the background ot appropriate policies And proper planning. 

Policy may be defined as 1:\ course of action adopted and proved 

i as advantageous or expedient. Do our industrial policies give 

importance to tho need for considering environmental matters 

while the plans are derivefl? 

Our's is an agricultural nation and industrialisation 

is a policy adopted for meeting the needs ot our ever increasing 

rate of demographic growth atleast to the minimum. 2 The post-

independence era in our country started with ventures of varying 

types. This included among others, efforts to solve the economic 

problems by developments in both agricultural and industrial 

spheres and rosolutions stating "Industrial Policy" were passed 

from time to time. 

An evaluation of the first two Resolutions show that th~ 

ill-effects of industrialization being least evident at that 

time1uone of them envisaged policies to deal with environmental 

1. Lione 1 Read (~. C and ~fllrtin 1,voo(l, "Policy Law and Practice" 
in p99 .. ) .1.P.I.. 2"/5/95. 

2. Industrial Policy Resolution 1948, Appendix 2.1 as given, 
in NABHI' 8 (Ed.) Ne\'i Industrial Policy and Procedure 
(1995) at p.30. --



protection.) Emphasis then was on increasing production and its 

equitable distribution for attaining sufficiency in future. 4 

Environmental concern is only the after e~fect of international 

concern for environmental protection and did not receive a 

priority even in the Fblicy Resolutions of 1973 and 1977.5 But 

at the same time the 1977 Resolution is noteworthy for the 

concern ~or rapid deterioration in the living conditions espe-

cially l'or the working classes in the larger cities and the 

6 at temlant problems of slums and environlllental pollution. The 

government imposed therefore restrictions on the issue of 

licences to industries on the basis of location. 7 This policy 

) ~ Industrial Policy Resolution 19118 and 1956 as given in 
NAHHI" s (Ed.) op_ cit., pp~30-'JO. 

4 _ Ibid. 

5. Id •• pp~Lf1-56. Industrial Policy Statement 1973 and 1977. 

(,. Industrial Policy Statement 1977 in NABHlts !!£.~it., 
p.53 (para 31). This is the first instance where the 
Government took into consideration the environmental 
hazards of industrialisation. 

7. Ibid. The Government decided that no more licences should 
be issued to new industrial units within certain liDlits of 
large metropolitan cities having a population of more than 
one million and urban areas with a population of more than 
five lakhs as per the 1971 census. It also requested the 
State ~overnment and finanoial institutions to deny support 
to new industries in these areas such as those which do not 
req uire industrial licence. The Government is also to 
consider providing assistance to large existing industries 
which want to shift from conjested cities to approved 
backward areas. 
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statement also showed particular concern for the utilization 

of the vast resources with man-power, the most valued asset, 

a' the centre of planning and implementation of projects and 

8 schemes. 

Industrial Policy 1n th~ Eighties 

The Industrial Policy Statement. 1980. 9 is of great 

significance. It is the first ste!, in the realm of environ-

mental protection incorporating explicitly the industrial polioy 

in the environmental perspective. The policy ranges from promot-

ing village industries in rural areas without disturbing the 

ecological balance10 to energy conservation. i1 pollution control
12 

and preservation of ecological balance. 13 It also ensures a 

8 • Id. ~ p. 't6 • 

9. Industrial Policy Statement. 1980 in NABfU·s. ~.cit., 
pp.56-6lf. 

10. Id., p.59 (para 17). 

11. Id •• p.62 (para 28). 
Government acknowledged the lack of enough attention to the 
effects of industrial growth on environment and pollution 
of air and water. The policy is to give special assistance 
including finance on concessional terms to such industrial 
processes and technologies as would aim at optional utilisa
tion of energy or the exploitation of alternative source of 
energy. 

L2. Id., p.62. (para 29). In order to bring pollution under 
control, Government proposed special assistance an appro
priate terms. It also decided to extend soft loans to 
activities related to energy conservation, exploitation 
of non-traditional sources of energy like Solar energy 
and control of water and air pollution. 

L3. Id., p.62. para 30. In pursuit of this policy and with 
a view to encourage the dispersal of industry. steps are 
tarcen to prevent the growth of industry, in the metropo
litan cities an~ larger towns. 
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comprehensive system of monitoring the implementation of the 

14 scheme. For this purpose. it proposed to build up a Data 

Bank on the progress of variolls licensed/registered investment 

schemes. The policy also aimed boosting the development or small 

scale industries to ensure rapid growth. 15 

It encouraged the dispersal ot industries by giving 

special assistance and initiate(l steps to prevent the growth 

of industry in the metropolitan cities and towns. i6 At the 

same time. the Government wanted to implement this policy with 

the least difficulties and detriment to the basic objective of 

industrialisation and economic progress. 17 The Environmental 

18 Guidelines for Industry acknowledged that location ot the 

industries without any environmental consideration would result 

in imminent and immense environmental consequences. 19 It high

lighted the policy measures for location of industrial sites. 20 

ill. Id •• p.62. para 33. 

15. Id •• para 12. 

16. Id •• para 30. 

i7. Id •• para 31. 

i8. The Guidelines brought out in August 1985 by the 
Del,artment of Rnvironlllent in collaboration with the 
Department of Intlustrial Development. For details 
see NADUlts, ~.cit •• pp.287-290. 

19. Id .. para 1.1 - 1.2. At present inllnstries are being 
located on the basis of raw material availability and 
access to the market transport facilities without ade
quate attention to environmental considerations. 

20. Id •• para 1. 'i - 1.8. The stipulations envisaged for 
quality standards alone may not be sufficient to meet 
the eXigencies reSUlting from wrong siting of the cumula
tive effect of a number of industries at a particular 
place. Therefore, the policy includes a procedure for 
the select group of 20 industries notified by the Depart
ment of Industrial Development. 
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areas to be avoided,21 siting criteria~2 etc. The State Depart

ment of Environment was designated as authority for the approval 

of project sites f"rom environmental angle. 23 Thus a f"ormalized 

procedure was stipulated f"or site selection from the environ-

mental angle with respect to those projects listed in Appendix 11 

21. Id., para 2.2. Industrial sites shall maintain the fOllow
ing distances from the areas listed. 
(n) Ecologically or otherwise sensitIve areas: at least 

25 km, depending on the geo cl.imatic conditions, the 
requisite distance Shall have to be increased. 

(b
c

) Coastal areas: at least j km rrom high tide lines. 
( ) Flood plain of the Riverine Systems: at least} km 

from any highlfay or railway. 
(d) 'l'ransport/Communication system: at least ~ km 

from highway or railway. 
(e) Hajor settlements (3,00,000 population) At the time 

of siting or the industry, if any major settlements 
notified limit is within 50 km, the spatial direction 
of growth of" the settlement for at least of decade 
must be assessed and the industry shall be sited at 
least 25 fem from the projected growth ot boundary 
of the settlement. 

22. Id., para 2.3. The industries are r9quired to be sited 
striking fl balance between economic and environmental 
consideration considering the following factor such as 
the type of Ifluu I\c1luired (such as it should not be 
conversion of rorest for non-rorest ptrrpose or conver
sion of prime agricultural lamt }nnd shou lrl be sufficiently 
large with adequate Space for envirollmental facilities, 
green that shall be provided n I<m wide around the boundary 
unit oC industries. For inciustry having odour it shall be 
measuring stations with 120 0 angle between stationsJ 

~J. Id., para 1.7. 
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of the Guidelines.2~ Apart from this the Department of Industrial 

Development tried to ensure that ecologically fragile regions in 

the country are protected from adverse effects of industries. 25 

It therefore identified a list of districts as totally protected 

and also tho~e districts where non-polluting industries could be 

located. They have also identified a list of industries which 

could be set up in these districts in various States and Union 

Territories (List I, Il and IT[ res~ectively).26 

New Industrial Policy 

This new policy necessarily has to take in the changes in 

the environlllental perspectives at the global level and thus to 

induce weaving the environmental safety mechanisms in our indust-

rial area. Libr~ralisation is the key feature of the new industrial 

2' •• Id •• para 1.6 or (1985) 1 Comp.L •. J. p.lll. 
According to this for the select group of industries, (1) 
the letters of intent should be converted to industrial 
licenoes only after it has been confirmed by the State 
Director of Industries that the project has been approved 
from environmental angle by the competent authority. 
2) the enterpreneur comlllits both to the State Government 
and eentral Governmentt.hat he will install the appropriate 
equipment and implement proscribed measures for the preven
tion and control of pollution. 
3) the concerned State Pollution Control Board haS 
certified that the proposal meets td th the environmental 
requirements. 

25. Identification of Protected Districts/non-polluting 
industry districts and the industries that can be 
considered for setting up in these districts. 
F.No.10/157/85 LP. dated 17th Feb •• 1987 (Government 
Ministry Department o.t Industrial Development) in 
(1987) J Comp.L.J. p.52. 

26. Ibid. 
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pOlicy27 of 1991. Industries are classified mainly into three 

categories namely: 

1) 

2) 

3) 

28 industries reserved for the public sector; 

industries in respect of which Industrial 

Licensing is compulSOry,9 and 

small scale industries. 30 

It has also abolished some of the regUlatory machineries as 

part of liberalisntion_ 31 However, for certain industries 

27. New Industrial Policy of 1991. Gazette of India dated 
25th July 1991 Extra-ordinary Part 11 Sec.3 or (1991) 2 
Comp.L.J. p.57 or Handbook of Industrial Policy and 
Statistics (1995), (Office of the Economic Adviser, 
Ninistry of Industry, Government of India, New Delhi) 
Press Note No.12 of 1992 dated 26.6.1992, Press Note 
No.2 of 1992 dated 1~.2.1992, Press Note No.3 dated 
26_3.1993 and NO.lt dated 28.4.1993. Thus Industrial 
Alcohol covered under hazardous chemicals, Motor Cars, 
white goods and raw-hides and skins (entry 9) ~ot 
delicensed (entries 15, 11 and 18 respectively). 

28. Id., p.122 Schedule 1. There are six industries reserved 
for public sector. The number has been reduced from 17 
in 1956 to 8 in the New Industrial Policy from which is 
again deleted items No.S and 6 vide Press Note No.3 
(1993 series). 

29. Id., p.123 Schedule 11. 

30. Id., p.128 Schedule Ill. 

31. The New Industrial Policy of 1991 abolished the Oelicensed 
Industries Registration (DLR) Scheme, the 8xempted 
Industries Registration (F.IR) Scheme and the requirements 
.for registrations with the Directorate General of Tech
nical Development (DGTD). The Statelllent of changes in 
Procedure for Industrial Licensing (1991) 2 Comp.L.J. 
p.110 at i11. 
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there is compulsory licensing32 based on concerns relating to 

security and strategic issues, social and health reasons, safety 

and environmental issues, manufaoture of products of hazardous 

nature and articles of elitist consumption. 33 The Policy also 

pursues to promote spreading of industrialisation to backward 

areas o:f the country through appropriate incentives, institu

tions and infrastructure investments. 34 The Policy states the 

GovernlllHnt belief that no small section of society can corner 

the gains of growth leaving workers to bear its pains. It, 

therefore, aillls at promoting worker's partiCipation in the 

managelllont. 35 Its main Objective includes, among other things, 

maintaining a sustained growth in productivity tempered by the 

need to preserve the environment and ensure the efficient use 

of availabie resources. 36 

32. ~., p.l06. Annexure 11. Industries requiring compulsory 
licensing have been notified 1n the Indian Trade Class i
fi(~(lt,ion System, pub lished by the t-finistry of Commerce, 
Oirectorate General of COJllmerce Intelligence and Statistics. 
NABHI' s New Industrial Policy amI Procedure ~ £J2e cit. , 
p.12 (para 23). -

33. SUE£~. n. (,7. 

3 1j. l~· • paru 11. 

3:'. Id. , pant 16. 

36. Id •• para 17. 
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Industrial Policies and Environmental Protection 

Pollution problems arise not because of industrialisa

tion per se. but because of their wrong location. 37 Location 

of industrial undertaking is made a condition for eligibility 

for the exemption frolYlregistration amI licensing under the 

Industries (Development and Regulations) Act.,1951. 38 Government 

has issued severai notifications to this effect. 39 These noti-

fications provided that the exemption clause under IDUA can be 

availed only if industrial untlertaTcing is not located or proposed 

37. For example. planning of residential areas quite 
adjacent to industrial areas without creating green 
belts around industries aggre.vate the condition. 
V.P.Dubey. tteities and Human) gnvironment". (A Study 
of Ludhiana City) ill R.K.Sapru (Vol.I) ~.cit., p.7. 

38. Imlustries (Development and Regulations) Act. 1951 

39. 

Sections 10. 
Section 10 -

Section 11 -
Section l1A-

Section 13 -

Notification 
(2) 5 .. 0.201 
( 3 ) S .. O. l'lO 
( '. ) S • O. '. 83 
(5 ) 5.0.83 1, 

(6) 5.0.872 
(7) S.0.629 
(8) S.0 .. 869 
As given in 

11, ItA and 13. 
Registration of existing industrial 
undertaTting; 
Licensin,~ of new industrial undertaking; 
Licensing for producing or manufacturing 
new articles; 
Further provisions for licensing of 
Industrial articles. 

No.238 (E) 1 DRAO 76 dtd.25th March 

I
E~ dated the 18th March, 1985; 
EJ da.ted 31st ~farch.; 1986; 
E) dated 8th August;J .1986; 

l
E) dated 11th Nov., 1986; 
E) dated 8th Oct., 1987; 
E dated 30th June, 1988 and E~ dated 25th Sept •• 1989. 

NAflHT's, ~.cit.* pp.67-75. 

1976; 
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1.0 
to be located within the thickly populated urban areas. 

After the new Industrial Policy 1991 came into being there is 

a new notification in which restriction on location of indust-

ries is confirmed. 

The present policy is that in locations other than cities 

with a population of more than one million there is no require-

ment of obtaining industrial approval from the Central Government 

except for the industries under compulsory licensing.~1 In 

cities with population more than one million~ industries other 

than those of a non-polluting nature such as electronics~ computer 

software and printing, will be located outside 25 km of the 

periphery. A flexible policy would be adopted in respect of cities 

40. Ibid. or Bee (1988) 3 Comp.L.J. p.65. 
Thus the industrial undertaking should not be located 
or proposed to be located: 
(i) within the standard urban area limit as determined 

in the census of India, 1981, of a city having a 
population of more than 10 lakhs or 

(ii) within the Municipal limits of a city with a popu
lation of more than 5 lakhs, as determined in the 
said census. 
Notification S.O.No.629 (E) further specified that 
location a8 (a) 50 kltls from the boundary of the 
standnrd urban area limits 01' any cities having a 
popUlation of more than 25 lakhs according to 1981 
census or Cb) 30 kms in the case of a city having 
a population 15 to 2~ lakllS amI (c) 15 kms if the 
population is between 7.5 - 15 lakhs. 

~1. Supra. n.31 para 39. 
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with population more than one million which require industrial 

regeneration.4.2 Toning and land use Regulation and Environmental 

legislation regulating industrial locations are to oe there in 

addition to thls. 43 

Bnvironmental Regulations and Location of Industry 

In the wake of the New Industrial Policy and the greater 

concern for environmental protection gaining momentum after the 

Rio Declaration, the Governlllenf; laid down its environmental 

'I' .. policies separately and more explicitly. This policy statement 

on Environment and Development identified incorrectly sited 

industrial projects and other developmental projects as an ostensible 

environmental problem. 45 It stressed that environmental consi-

derations should be integrated while encouraging industrial growth. 

Action points in this regard include location of industries as per 

environmental guidelines.~6 Apart from this, specific policy 

If7 
statement for abatement of Pollution is laid down aiming towards 

actual implementation by shifting emphaSis from defining objectives 

lf2. Ibid. 

43. Ibid. 

If 11. No. tional Conservation Strategy and Policy Statement on 
Environment and Development. (1992) 2 COJIID_ 1._.1-
(Statutes) p.159. 

~5. Id., para 2.12. For, on the one hand, it leads to over
congestion and over-population in the urban centres and 
On the other hand, it results in the diversion of popula
tion and economic resources from the rural areas. 

46. Id., para 6.5. 

/j7. POlicy Statement for Abatement of Pollution (1992) 
2 Comp.L.J. (Statutes) p.S1. 



74 

for each problem area. 48 This policy aims at evolving mechanisms 

to reduce local concentration of pollutants in complex industrial 

sites and developing strategies for areas with high pollution 

loads. New units are required to comply with location specific 

standards including matching waste generators with waste buyers 

with the objective of solving waste disposal. 49 

As an effective waste management method, recycling has to 

be promoted. Industries Which can use byproducts and wastes of 

other industries as raw material should be permitted to be 

located to the latter. 

Innustrial LicenSing 

Licensing is a policy adopted by the State in public 

interest requiring the owner of every existing or new industrial 

undertaking to register it in the prescribed manner. 50 Industries 

(Development and Regulations) Act 1951 contains the licensing 

provisions and procedure for the grant of licence. Under this Act 

Central Government has power to exempt industries from this licens

ing in special cases. 51 This exempting power is limited by condi

tions including the location of the industry from an environmental 

angle. 52 But, the new Industrial Policy of 1991 came with 

policies for liberalisation and delicensing industrial undertaking 

with a view to encourage investment in wide ranging areas. Thus 

48. Id., preamole. 
49. Id., para 4.4. 
50. FOr details see infra, Chapter 5, pp. 17J ·11~ 
51. Supra. n.38. 
52. Supra. n.39. 
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the items reserved for public sector has been further pruned5] 

and licensing is made compulsory only for a short list of items 

based among other things on environmental concern. 54 Licensing 

took a new turn in the environmental perspective in order to 

compromise the industrial policy with the international attempts 

to evolve global and natlonal policies for protecting the 

environment. 55 Thus the Government envisaged an environmental 

clearance for certain industrial activities in addition to the 

one prescribed unrier the Coastal Regulation 7.one. 56 The e nviron-

ment clearance notification makes cel'tain unprecedented provi-

sions. r<~xpansiol1 or modernization of any activity is prohibited 

if pollution load is to exceed the existing one and they can be 

allowed only with an environmental clearance. 57 The new projects 

53. Su~ra. n.28. 

54. Supr~. n.29. 

55. The Hindu. Survey of the Environment !'99~(1992) p.5. 
The concept of growth at all costs which governed 
development policies around the world until the Eigh
tiees is being replaced in the Nineties with the idea 
of sustainable development. It is noW' clear that 
national development patterns and global environment 
problems are inextricably liIlIl:ed. 

56. For details see infra ~Chapter q. pp. (-?II 1:S3 

57. Id., p.i3). Schedule I gives the list of projects Requiring 
Eiivironmenta.l Clearance frorn tile Centra 1 Government. It 
contains 16 items. To flHme a few sltch Rs:Chemical fertili
zers. pesticides, asbestos and asbestos products. Accord
ing to this notification it will not apply to any items 
such as ports, h:lrbout'B, airports. bulk drugs and pharma
cetlticals and mining project (Entry}, 18 and 20 of the 
Schedule I) to be located or proposed to be located in 
tile areas covered by specific notifications. 
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listed in the notification also should get clearance if it is 

to be undertaken in any part of India. The clearance is by the 

Central Government in accordance with the procedure specified in 

the notification. 58 

These regulations are in addition to the Government 

restrictions on the handling of hazardous wastes59 and hazardous 

micro-organiSmS60 under the Environment (Protection) Ac~ 1986. 

Five Year Plans and Industrial Planning 

As have been seen the National Planning Commission, the 

product of 1st Industrial Policy Resolution6i did not project 

an environmentally benign plan in the first three attempts made 

within a period of a decade and half. Though the process of 

planned economic development was adopted, the policy followed 

did not envisage counter actions against an environmentally 

malign programmes. Thus. when the First Year Plan sought to 

rehabilitate the economy from the ravages of war, famine and 

58. 
59. 
60. 
6i. 

Id., para 2. 

Infra, Chapter I1 pp. f:)5Jt~b 

Id., pp. (';) , -3, - ") ) 

Industrial Policy Hesolution, i9/ ... 8 in NAJJlII' s .2.2. cit., 
This policy resolution identitietl plan and integrated 
effort over the whole field of national activ1ty as a 
necessity to lIIeet the prevailing problems of the country 
just a.fter independence. lI'he Government therefore 
proposed to establish a National Planning Commission 
to formulate programmes of developnlent amI to secure 
their execution. Id., para 1. 
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partition, the Second Plan sought to carry the process further by 

giving high priority to agriculture. 62 But at the same time it 

recognised that Intlian economy could not proceed very far within 

the boards of agrar1an economy and industrialisation is unavoid

able. 63 The industrial programmes for the Third Plan was formu-

lated in this perspective and laid the foundation for rapid 

industrialisation. 64 

Fourth Plan 

Ti 11 the Four th Fi.ve Year r lan, the issue of environment 

and development (lid not receive any significant recognition in 

the planning process. 65 Fourth Five Year Plan dealt with abate-

ment of river and stream pollution caused by rapid growth of 

industries and urban areas. 66 It realised the difficulties of 

locating industries without consulting Town Planning authorities. 67 

-------- ---- - .. -------
62. {,lanning Commission, Government of India, (1956) 

Second Five Year Plan - 1956-61, p.2. 

63. Ibid. 

6 1-1. Chapter XIV - "Industries and Minerals" in Planning Commi
ssion. Government of India, Fourth Five Year Plan -
A Draft Outline, p.2lf9. 
The emphasis was on machine building programmes and acqui
sition of related skills, technical knowhow etc. The 
objective was to achieve self-reliance by strengtuening 
industrial base. 

6';. It is durifltJ; this plan period that the first environmental 
legislation got enacted in vie\# of the global level attempts 
to protect the environment. 

66. Id •• p.351. In this plan, under Ch.XVIII. "Health, Family 
Planning and Ivater Supply" para 53 states "water Pollution". 

67. Ibid. As these are also major sources of drinking water, 
there is an immediate need for abatement of river and 
stream pollution by l'rOpf~r control at tile State, Regional 
and Central levels. 
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It also I{ept in view the objective of development of baclufard 

regions and dispersal of industries. 68 At the same time. in the 

industrial sector, the main objectives of economic planning Was 

to achieve sel£-reliance by the beginning of the Sixth ~1~n.69 

It therefore recognise!l the necessity of ensuring planning. 

Authorities association in the decision regarding the location 

of industries. 70 'fhers was no apprehension for achieving economic 

development through environmentally viable plauning. 

Fifth Plrul 

The objectives in view of this plan were removal of poverty 

and achievement of self-reliance. 71 The strategies relates to 

grOtfth in agriculture. energy and critical intermediates and 

creation of employment opportunities. The only environmentally 

souml progr:lIiHlle is the "Long term Perspectives for Non-Renewable 

R tf ,/2 e80nrces • '['his is because of the realisation that in this 

industrial a~e. the elasticity of mineral consumption exceeds 

regeneration capacity has already been flaShed. 73 The plan 

further proceeded with the programme of enhancing the number. 

volume and range of production of small scale industries7 '" and 

also establishing Industrial estates. 75 

68. Id., p.25q. 

69. Id.~ p.116. 

70. .Id •.• p.358. 

71. Planninl~ Commission. Government of India. The Fifth Five 
Year Plan (197~-79) p.5. 

72. Id •• Chapter IT para 2.20. 

73. Id •• para 2.21. 

7 /t. Id •• Chapter V para 5.82. 
7J. Id. J para 5.8q. 
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Sixth Plan 

The realisation that environment should form a crucial 

guiding dimension for plan~ and programmes in each section led 

to devoting an entire chapter on "Environment anti Development" 

in the Sixth Plan. 76 The idea already budded in the Fourth 

Plan and nourished in the Fifth Plan bloomed into glaring 

propositions of the State o.f Environment and programmes to meet 

the exigencies in a sustainable line. 77 It has at the outset 

identified the broad categories of environmental issues. Poorly 

planned developlJlent proJects nnrl programmes without a long term 

concern in our haste to overcome poverty and under development 

nggr~vated the adverse consequences of rapid industrialisation 

pOlicies. 78 Thus absence of sustainable development is the 

root cause of industrial environmental problems. 

Defining environmental pollution in ft vivid language. 79 

the plnn Ht the outset pinpoints the areas of environmental 

80 concern. It also projected the absence of environlllental educa-

--------- --------
76. Chapter XX. "Environment" in Planning Commission. Government 

of India. The Si.xJ~.~~-!.!..e Year Plan (1980-85) p.3'd. 

77 • Id., p. Yf 6 • 
7B. Ibid. 

79. Ibid. Pollution refers essential.ly to a process by which 
-a-resource (Natural or manmade) is rendered unfit for some 
heneficial use due to phYSical. chemical or biological 
factors, ot the various kinds of pollution (air, water. 
land, noise, radiation and odour). 

80. Id., para 20;22 to 20.28. 
Such as water pollutioJl, air pollution, land pollution 
and noise pollution. 
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tion and adequate environmental impact assessment as the added 

reasons resulting in inadequate perception of the extent of and 

81 potential of hazards from pollution problems in India. There-

fore. the environmental programmes should necessarily have an 

environmental impact aSsessment and proposed that an agency 

should be entrusted the task of monitoring. 82 

The plan envisaged the setting up of an Environmental 

Information System ror the collection. processing and dissemi-

nation of' environmental information that will aid planners, 

decision makers and researchers. B3 Program"~s to increase 

public awareness and public participation. research and training 

8't etc are to be launched. For this Sco-Development force con-

sisting of gx-Servicemen and Eco-Development camps organised by 

Department of Environment are also proposed~5 

Thus the Sixth Plan has successfully brought to light 

the significant areas of environmental concern and proposed 

81. Id., para 20·29 and 20·35. It has identified the 
problem areas such 8.<3 thermal or hydro-power genera
tion. minin~~ inrlustry. agricul ture, human set tlernent etc. 

82. Id. , para 20· 37, 20 -/~6 and 20· 57. 
83. Id. , para 20. 1.7 nnd ~!0·',8. 

8 1t. Id. _ para 20· "9; 20-50 nnd 20 ·51 etc. 

85. Id., para 20 ·1)2 allll 20-). 



81 

programmes for harnessing the 86 same. It aimed at starting from 

the grass roots when it proposed the constitution of Rural Envi-

ronment Cells clustered around Regional Environmental Centres 

to serve as eyes and ears of the Department of Environment. 87 

But a critical evaluation of this Sixth Five Year Plan in the 

light oJ the prograrnllle actually launched shows only a partial 

.fulfilment of the se recommenda tion:. 

19805 can be said to be a periml of transition so far 

a8 envirolllllontal protection is concerned. Significant changes 

can be noted in the environmental perception re.flected in the 

planning policies and legiSlation. S8 Administrative bodies are 

86. SUp'ra. 0.80. ~(ater f'ollution, Air Pollution, Land 
PollutIon and Noiso Pollution constltute the main 
tasks to be tackled by programmes like proper environ
mental impact assessment~ environmental education public 
par ticipa tion, environlllenta I information and guide line s, 
research and training, environmental quality monitoring etc. 

87. Id., para 20.~~. These Rural 8nviron"~ntal Cells are to 
be set up with tho cooperation o.f State and District 
authorities. 

88. Id., para 20 ·38 Government of India, Constitute!l a High 
JiOt1er. 
Tiwari Committee Report., sublllitted in 1980 identified the 
envlronlllentaJ problems. Department of I~nvironlllent consti
tuted upon thn suggestions from the committee, Industrial 
r'olicy Stat~lIlel1t 1980 nnd Five Year Pll\n 1980-85 projected 
environmnntu.L COIH~f~rll~, Air Act )1986 and Forest Conserva
tion :\et, L980 were legistated. 
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constituted for fixing standards for the quality of water and 

air as well as for monitoring and implementing pollution control 

measures. 89 Minimal national standards (MINAS) for pollution 

discharges for some selected industries have been formulated 

and control measures are being implemented in a phased manner. 90 

The review of the progress made by the Seventh Plan 

elucidates the actions taken in the direction during the 

Sixth Plan. 91 

But at the same time. the assessment done on the overall 

performance of the Sixth Plan is silent about the achievements 

in the field of envirorunent except the eradication ot poverty 

and pOPulation. 92 While talking about the sustained industrial 

89. Central Pollution Control Board and the State Pollution 
Control Boards constituted under the Water (Prevention and 
Control of Pollution) Act. 197~ entrusted the task of air 
pollution control as well under the Air (Prevention and 
Control of Pollution) Act, 1981. . 

90. Annual Report of the Central Board for Prevention and 
Control of Pollution (1978-79) pp. 50-53. 

91. Chapter I "Planned Development: Retrospect and Prospect" 
Planning Commission. Government of India, The Seventh 
Five Year Plan (1985-90) p.1-7. 

92. Review of Progress under Chapter 18 "Environment and 
Ecology" states in detail the action initiated during 
the Sixth Plan 18.8 - 18- 16 
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transformation in India, it seems to have considered only the 

economic power concentration - the introduction and absorption 

of new technology for economic sustinance. 93 Though Environ-

mental Impact Assessment was haled as an integral part of the 

entire industrial planning process, the review is silent about 

the goals attained and policy adopted in the direction. 94 

The Seventh Five Year Plan, any way, justified the 

deficiencies by stating that sixth plan gave nucleating acti-

vities to receive greater impetus in terms of investment etc 

in the 7th Plan. 95 So the significance of the Sixth Plan in 

the environmental planning is that it has endeavoured a strong 

environmental framework to be stuffed with appropriate provi-

sions gradually. 

Seventh Plan 

At the outset, the programs of development during the 

Seventh Plan was set against the perspective of next 15 years 

aiming to make India a modern technologically progressive 

93. Id., p. 6 • 

9~. Sup~. n.76 vara 20. 

95. Id., Chapter 18 para 18.22. In order to ensure 
tha t plans for development in all sec tiotls are in 
harmony with the goal of maintaining the health 
of life-sustaining ecosystems and other environ
mental resources, the pfocess of ETA will be made 
an integral part of the entire planning process". 



economy96 with long-term development strategy.97 The basic 

principle of sustainable development encolaaged the formula

tion of the strategy for development. It needed incorporation 

of environmental factors and ecological imperatives into the 

design of all developmental projects from the very commencement 

of their Plans. 98 Recognising explicitly that environment is 

not a free resource and like other natural resources is also 

essential. 99 

In the field of pollution control. the Plan proposed to 

strengthen the measures that have alreauy been initiated by 

cost effective recovery of valuable by-products from polluting 

effluents. 100 The salient features of the industrial programme 

included effective safety and control measures in and around 

industries for preventing health hazards. awareness programmed 

101 to prevent industrial accidents and ensuring safety. It 

96. Supra. n.88 Chapter 2. "Development Perspective: 
Towards the year 2000", paras 2.1 and 2.2. 

97. Id., para 2.3 

98. Id., para 2.16 and 2.80. 

99. Id., paras 2.81 and 2.17. Resource base consists of human 
resources, non-renewable resources which are the endowment 
of nature and whose total size get depleted with time and 
renewable resources which can be created and whose base can 
be expanded through hUlllan efforts. 

100. Id., Chapter 7 para 7.46 and Ch. 18 para i8.}1. 

101. Id., para 7. l17. For this the plan proposed that in 
Industries like metellergic industries and leather 
industry due attention would ba~e to be given to adopt 
Dlore effective measures for environment protection and 
restoring ecological balance. 
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also gave special consideration to highly polluting industries 

102 from the environmental angle. For. the Plan considered that 

environment degradation is the result of poverty under develop-

mant· as. well as negative efl'ects of development programmes badly 

implemented. i03 Thus resulted in mismanagement of natural 

resources. large-scale deforestation. unplanned discharge of 

104 
residues and wastes and improper handling of toxic chemicals. 

The tools antI methodologies of environmental planning 

envisaged to include achieving environmentally sound development 

through co-operation be t\{een government agencie s ~ VOluntary 

groups. financial institutions;etc. 105 The impact of pollution 

is taken into consideration while proposing control and monitor

t06 ing measures. The plan proposed to strengthen National River 

Water Quality 1>lol1i taring stations107 and entrust the basic tasks 

such as asses~nent and control of air pollution, coastal pollu-

tion, development of cost-effective technologies;etc.to the 

Central Pollution Control Board.toS Other progralllmes are control 

102. 

103. 

tOIl. 

10:; • 
106. 

107. 

108. 

Id., para 7.181. 
Id •• para 18.5 

Ibid. 

Id., para 18 .1H. 

Id., para 18.23 the impact is direct intake of conta
mInated \{ater and inhalation of polluted air or 
indirect - 1089 or soil fertility. 

Id., para 18.24. 

Id., para 18-24. 
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ot pollution at source, development of water quality, criteria, 

standards, regulation, preparation of comprehensive industry 

docwnents and laying Minimal National Standards for pollution 

dischargesfrolll specific industriesl09 and establishing an 

i10 ambient air quality network in some related cities. Specific 

l1i programmes for control for hazardous substances and preven-

tion of coastal pollution are also initiated. 112 Above and over 

all these, the most important step undertaken is the programme 

on Prevention of Pollution of Ganga. li3 

The Plan proceeds further with the Sixth Plan initiative 

for the 'Environmental Impact Assessment' by proposing to 

establish Technical Cells for EA by all socio-economic Mini~ 

stries/Department/Agencies and ensuring supervision by the 

114 Department of Environment from the environlllental angle. 

1<foreover, National Environmental Monitoring Organisation (NEMO) 

is to synthesis the available environmental information into 

109. 

110. 

111. 

112. 

113. 

114. 

Id. , para 18.29. 

Id. , ,para 18.30. 

~ .. para 18~33. 

Id., para IH~3~. 

Id., para 18. 31j. The Central. Ganga Authority is Bet 
up with Prime Minister Chairman. This is an interdis
ciplinary and interministerial prograJllme involving 
the participation of DOE, DNES, Ministry of Works 
and Housing and r-finistry of Agriculture. 

Id., para 18.35. 
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a supporting framework for EIA.115 The Plan also proposes 

116 repairing the dam~es already done and precautionary 

measures such as documentary filDls~ 117 environmental educa

tion~ training and awnrenes8~118 research works119 and environ-

mental information. Centre-State co-operation by decentralised 

implementation of environmental management will be an additional 

120 quality of great effort in the plan. 

115. 

116. 

117. 

118. 

119. 

120. 

----.-~----

Id. ~ para 18.}6. 

Id. ~ para 18.lt5. 

Id. ~ para 18.'.6. 
Id •• para 18.5'1. 

~ •• para 18.50. 

Id •• para 18.58. ENVIS is entrusted with this work. 
It is a decentralised system with a network of 
Distributed Information Centres (DICs) on important 
subject areas. DICs have so far been set up in 
the field of pollution control, toxic chemicals, 
coastal and offshore ecology~ environmental mapping 
environmentally sound technology, EIA .. Biodegenera
tion of wastes and Reo-Toxicology. 
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Sighth Five Year T'lan at the outset revie .... ed the progress 

achieved during the 7th plan period in the protection of environ-

lllent and control of pollution. The important activities under-

taken is enulllerated as development of laboratories, management and 

operation of national air and water quality network. controlling 

pollution at source. river basin studies and evolution and imple-

mentation of national standards, programmes on .... aste recycling, 
121 

prevention of coastal pollution and schemes concerning pollution. 

As the eighth plan is not yet available, an assessment of the 

major ~olicies adopted frow time to time during this period shows 

that the infirst two years of the eighth plan period, environ-

llieutal law male a forward march. Legislative measures included 

the passing of Public Liaoility Insurance Act in 1991. By making 

the extensi ve use of the rule maI<ing power under Snvironrnental 

(Protection) Act, a number of notifications having great relevance 
122 

in the control of pollution have been evolved. Basic 
123 

policies include policy statellient for Abatement of Pollution 

and ~ational Conservation Strategy and Policy Statement for 
124 

;':nvirOll!h811t anJ. Developwent. 

121. J .C.Aggar .... al. Eighth Five Year Plan (1992..) Cha.pter 12. 

122. Fer a detailed discussion on this matter see infra. 
Chapter IJ., PP.111-ILtL; 

123. Policy Statewent for Abatement 'of Pollution, 1992 
Comp.L.J. P'dl 

124. Xational Conservation Strategy and Policy Sta.tement on 
Environment 8on,l Development.!2P' 0·/ J.,~ 
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CHAprrER IV 

CONS'fI'rUTIONAL AND STATU'rORY PERSFEC'rIVES 

The Indian Constitution 

The Constitution of India is called the precusor of the 

new Indian renaissance i with a number of notable features. 

However. it did not envisage the need for protecting environ-

lIlent except the duty cast on the State to improve public health 

tor which protection of the environment is a .8in qua nog~ 
2 

Though by that .time the ramifications of industrialisat10n 

became eminent and emerged as a significant issue of developed 

countries' after independence, our Constitution framers projected 

industrial and agricultural expansion as our dynamic national 

policy aiming at continuous increase in production by all 

possible means. It 

In the Constitution of India, as it originally stood. 

the power to control industrial activities are scattered and 

classified on the basis of its national significance and public 

interest without tJ/e· due regard to the resultant environmental 

" 
i. M.P.Jain. Indian Constitutional Law, p.i. 

2. Constitution of IndiaJArticle ~7 provides for the improve
ment of public health as one of the primary duties of the 
State. 

3. For example in countries lilte U.K. and U.s.A. Pollution 
Control Laws were enacted as early as i9~8. 

Lt. Supra. Chapter 3 foot note 3. p.6/f. 
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hazards. 5 This may be so because the environmental awareness was 

later development in India. Environmental legislative powers 

are available under all the three lists. 6 

The Forty Second Amendment is' a land mark. It introduced 

specific provisions for the protection of environment then making 

India one among the few countries whose constitution contains 

explicit provisions for environment. India, being a participant 

in the Stockholm Conference held in 1972 implemented the recommenda-

tions laid down in the Stockholm Declaration not only by enacting 

specific legislation for the protection of environment but also 

by inserting certain significant provisions7 in the Constitution. 

5. Supra. n.2. Schedule VII. List I (1) Entry 7: Industries 
declared by law to be necessary for the purpose of defence 
or for the prosecution of war. (2) Entry 52: Industries the 
control of which by the Union is declared by Parliament by 
law to be expedient in the public interest. 
List II-Entry 2/j: Industries subject to the provisions ot 

entries 7 and 52. 
List Ill-Entry 36 and 37: Factories and Boilers 

Entry 33: Trade and Comnlerce in and the production. 
supply and distribution of 

(a) the products of any industry whp,re the control of such 
industry by the Union is declared by Parliament by law 
to be expedi~nt in the public interest, and imported 
goods of the same kind as such products; 

(b
c

) fooll stuffs including edible oil seeds and oils; 
( ) cattle fodder" including oil cakes and other concen

tra.tion; 
(d) raw cotton whether ginnBd or unginner and catch 

seeds and (e) raw jute .. 

6. Id." List 1 - Entry 52. ::>3. 511 f 55 and 57 
List 11- l'.:ntry 5.1 /1.17.18,21,2'-1 and 25 
List lIT-Entry 17A., 17D amI 20. 

7. Sep- infra nn .. 8 and 9. 
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'rhe Directive Principles of State Policy are enshrined in 

Part IV of the Constitution in the form of instructions to the 

Government providing guidelines for action mostly implemented by 

legislation. 'J'he forty second Rmen(llllent cast a duty on the state 

for protecting and improving the quality o:f environment at all 

levels. The provision says, 

"The State shall endeavour to protect and 
improve the environment and to safeguard 8 
the forests and wild life of the country". 

It has become obligatory on the part of the Government to provide 

measures for controlling and preventing pollution caused by 

industries. 

Apart from the directives to the State another new 

Ar tic le provides for certain tunllamental duties of the citizens 

of India. It says, 

.tlt shall be the duty of every citizen 
of India to protect and improve the 
natural environment including forests, 
lakes, rivers and wild life, anll to 
have compassion for living creatures".9 

These constitutional provisions are said to be not justici-

able. They do not create any justiciable ri~lt in favour of the 

indiVidual. However, many are the judicial attempts to read 

these provisions into the fundumental rights. Today the picture 

is clear. The right to environment has been evolved by the 

8. Id •• Alrticle liSA. 

9. Id.. Art i c le 51-A (g). 
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. di' 10 JU c~ary. Now both the government and the governed are duty 

bound to take steps for achieving the good. Moreover other rights 

such as right to work. trade or business are tested on the touch 

stone of 'protection of the environment,.il Judicial attempt i8 

to elevate the environment protection to a higher pedestal by 

diverse approaches. 

In Rural Li ~J . .Aation and Entitle Kendra v. State of U. r. 12 

the Supreme Court explic.itly acknowledged preservation of envi-

rOlllllent and keeping the ecological balance unaffected as a task 

which both the government and every citizen must under take. 

Justice Ranganath Misra observes, 

"It is a social obligation and it is a 
fundamental duty of every citizen as 
enshrined in Article 51 i\(g) of the 
Constitution".l} 

Supreme Court in Sachidananda Pand~ v. State of lvest 

1'-1 Bengal stressed the court's responsibility. Justice Chinnappa 

Reddy observed: 

"\Vbenever a problem ot ecology is 
brought before the Court, the Oourt 
is bound to bear in mind Article 1,8A. 
of the Constitution and Article 5iA 
(g) ••• when the Court is called upon 
to give effect to the Directive Prin
ciples and Fundamental Duty, the 
Court is not to shrug its shoulders 
and say that priorities are a matter 
of policy and so it is a matter for 
the policy making authority". 

10. For details see jnfra. Chapter 7, pp.166-'1~~ 

11. Id., pp.1.-f6- 1GC 

12. A.I.R. 1987 S.C.359. 

13. Id., p.364. 

i~. A.I.R. 1987 S.C.1109 at p.111~. 
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One of the M.C.Mehta cases dealt with pollution caused by auto-

mobiles and industries in Delhi. In this case the Supreme Court 

emphasised the need for a clear perception and imaginative plann-

ing. It found that the incorporation of protection of environment 

in the Directive Principles as an obligation of the State and of 

the fundamental duties in J\rticle 51A 8S a mandate to the citizens15 

indications of the constitutional recognition of the importance of 

environment on life. Sustained effort and result oriented strate-

gic action such as campaign for general aWakening of the people 

are essential in order to implement law and restore a balance in 

the ionospheric disturbance. 16 Again_ right to social justice is 

a fundamental right because socio-economic and cultural rights 

are the means to achieve other rights such as right to human 

dignity and right to development and are relevant to realise the 

basic aspirations of meaningful right to life. 17 

18 
In Ambika quarry ivorks v. State of ~ujarat the Supreme 

Court recognised the right o.f the people to hygienic environment. 

The e.nvironmental balance was weighed against the need for 

15. M.C.Mehta v. Union of India and Othe"~f!, 1991 (1) 
SCA LR 1127. 

16. Id., p.}«29. 

17. C.E.S.C. Limited v. Subash Chandra D~se. (1992) 1 
S. C • c. "/ii.T at -p. '163. 

18. 1986 (2) SCALE 1037. 
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limestone quarrying for industrial purposes. The court observed 

that the obligation to the society must predominate over the 

obligation to individual. 

The High Courts did not lag behind in emphasising the 

social justice obligations under the Directive Principles and 

Fundamental Duties. Rajasthan High Court even tried to identify 

the 'right of the citizens' under Article 51A which otherwise is 

generally called the duties of the citizenfJ~9 The Court even went· to 

the extent of saying that the constitutional obligation cast on 

the 'citizen' in particular is to create real citizens of the 

20 
country. 

Similarly, Gujarat High Court held that by giving notice 

to the polluters) the Municipal Commissioner has simply reminded 

them of their fundamental duty. Fundamental right is not an 

absolute right and even in the absence of Article 51A(g} no one 

can Claim absolute right to carry on business. 21 

Andhra Pradesh High Court also interpreted Article I .. SA as 

imposing an obligation on the government incllding the courts 

to protect the environment. 22 

19. L.K.Koolwal v. State. h.r.R. 1988 Raj. 1. 
The-collit held thatit creates a right in .favour of the 
citizen to move the court to see that the state performs 
its duties fllithfully in accordance with the laW of the 
land. 

20. 

21. 

2 <) -'-'. 

Id.. p. 4.. 

Abhi-!.ash Textile and Others v. The RaJ...koLr.funi~!.pal 
Corporation. A.!.fZ. 19B8 C'")uj 171 

!!.. DalUo~haF_!!-.ao v. ~~£ial Officer l-.}l!!l!.!~al Co~~ra !i:.on 
or nyder..~b~'h A.Lil. 1987 i\.P. 171 at 1'.181. 
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High Ceurt ef Ker.la feund the articulation enshrined in 

Article 51A(g) .s substantiating the right to life under Article 

21 as pure air .nd sweet water are essenti.ls for subst.nce of 

life. 23 In Lakshmipathy v. State of Karnataka the Hiqh Court 

held that if the constitutional obligations are not discharged 

by due enforcement by .dministrative .gencies, the court cannot 

24 turn. Nelson's eye. 

The High Court of Keral. tried to interpret a public 

nuisance in the constitutional perspective saying th.t right to 

life is far more th.n the right to animal existence and under . 

Article 51A(g) it is a fundamental duty to protect and improve 

the natural environment. 25 

Thus judicial attempts elevated the protection of environ

ment from the Directive Principles and Fundamental Rights to • 

separate independent right without which miqh~ l~under 

Article 21 will become futile. The rig~ to life comprehends, 

inter !1!!, right to environment, right to health care and right 

to adequate health delivery system. A.P.High Court preferred to 

treat slow pOisoning .nd spoilation as .n offence equally 

serious as a violent extinguishment of life amounting to viol_

tion of Article 21 of the Constitution. 26 

23. Mathew Lukose v. Keral. State Pollution Control Bo_rd and 
Others, (1990) (2) K.L.T. 717. 

24. Lakshmip-thy v. State, A.I.R. 1992 Ker.57. 
The Court found "Fundamental duties are intended to promote 
people's participation in restructuring and building a wel
fare society and the Directive principle under Part IV are 
intended to build the edifice of welfare state environment 
and its preservation is a subject matter of both thus 
emphasising the importance given to it by our Constitution". 

25. Madhavi v. Thilakam, 1988 (2) K.L.T. 730. 
26. Supra. n.22. 
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Thus the enthusiasm of the courts to mould the right to 

27 life, initiated in the Olga Tellis case turned out to be the 

starting point for wider judicial interpretation to bring the 

right to environment as part of right to life. These are dealt 

with in detail later in this thesis. 28 The conclusion arrived 

coinage in the light of human rights and a reflection of the 

international attempts to stimulate legal recognition of 

environmental protection. The right to life under environmental 

protection refers more to the deprivations of life than the 

threat to life. 

The above referred cases reveal that the Supreme Court has 

percolated the ideas of directive principles of State policy into 

right to life guaranteed under Article 21. Such interpretations 
.~lldCj )" • ..1 \)'1 29 

are~eminent j~~ists and in the context of environment protection, 

the question is whether there can be an individual right to 

environment. This is significant because an attempt to pro-

tect an individual's right will invariably result in cur-

tailing the right of another. And, if we look at the matter in 

the Olga Tellis perspective, the judicial approach to industrial 

27. 

28. 
29. 

Olga Tellis v. Bombay Municipal Corporation, A.I.R. 1986 
S.C.1SO. 
See infra, ·Chapter 7. 
Mahendra P.Singh, "Are Articles 15 (4) and 16 (4) fundamental 
rights", (1994) 3 S.C.C. (J.), p.32 at p.37.The learned 
jurist expressed his view based on the recent judgements 
of the Supreme Court that a justiciable right is accruing 
from the directive principles of st.te policy. 
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pollution has further specified the right to life saying no one 

can have a livelihood at the cost of the environment. 29 Again, 

the incidents occuring time and again point to the nexus that 

industrial pollution even within the permitted limits may turn 

out to be a risk to life. 30 

Apart from the provisions discussed above, where the consti-

tutional provisions are explicitly amended or interpreted for in-

corporating the urgent need for protecting the environment, policy 

makers made use o.! other provisions to bring out statutes specifi

cally for the protection of environment. 31 These statutes are 

29. For details see infra Chapter 7, PP.3 1i,,35. 
30. Minamata incident in Japan and Chernobyle Nuclear Plant 

accident in USSR etc. 

31. Par lie-ment enacted 1~ater (Prevention and Control of 
Pollution)Act 1914.by empowering it to do the same making 
use of Article 252 of the Constitution. 
Again in the wake of Stockholm Conference in 1972 
Parliament used its power under Article 253 to enact 
the Air (Prevention and Control of Pollution) Act, i981 
and Environment (Protection) Act, 1986. 
Art.252 deaJ.s with power of the Parliament to legislate 
ror two or more states by consent and adoption of such 
legislation by any other state. 
Art.253 deals with legislation for giving effect to 
international agreell1ents. The Preambles to both laws 
(Air Act and Environment (Protection) Act) state tnat 
these acts were enacted to implement the decisions 
reached at the United NAtions Conference on Human 
Environment held ~t Stockholm in 1972. 
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presently the spinal cord of legal control of industrial pollution. 

They are statutes exclusively for the purpose of controlling pollU

tion used extensively for proceeding against polluting industries. 

Water and Air Acts 

U.N.Conference on Human Environment in i972 provided a focal 

point for the ga tllering of er v:i ronmental concern of the 1960s that 

tooI{ a se.rious turn after the publication of the bool{ 'Silent 

Spring' in 1962.32 Though there Was difference of opinion between 

the developed and developing countries upon the environmental 

issues, Stockholm Declaration had its influence throughout the 

world. 33 National attempts to implement the principles laid down 

in the light of those recommendations was the first step adopted 

and India did not la'1, behind in the task. Thus the Central Govern-

ment in 1972 itself established a National Committee on Environ-

mental Planning and Co-operation (NCEPC) as an apex advisory body 

in all nlatters relating to environmental protection and 

improveme nt. 34 

32. Rachel Carson's Silent Spring \faS published in 1962. 
In this book Rachel Carson introduced the challenges 
posed by persisted toxic chemicals.Erik P.Eckhalm. 
Down to Earth (1991) p.3. 

33. Id •• pp.5-'7. For example. Brazil characterized the hue 
and cry for pollution as a plot to hanler the industria
li sa tion of the south. 

3'1. The committee was set up on I1wnan Environment under the 
Chairmanship of Pi tamber .1' .nt, ~Iember. Planning Commi
ssion to prepare its report. NCEPC was set up in 
Februl\ry 1972 in the Department of Science and 
'rem nology. 
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Later, after the for ty second flmendment, the Government 

felt the need for assessing the environmental protection already 

adopted and those requiring further attention. Tiwari Committee 

constituted for this purpose in its Report35 noted some major short

comings and suggested recommendations. 36 Establishment of a 

Department of Environment and Replacement of NClSPC by a National 

Committee on Environmental Planning (NCEP) are the two major steps 

in the administrative process of environmental protection37 culmi-

nating in the creation in 1985 of the Ministry of Environment 

and Forest as its focal point. 

Similarly, the seed of water ~ollution Bill 1969 germinated 

into the sapling in 1974. The !vater (Prevention and Control of 

of Pollution) Act 197~ was thus enacted. This is the first 

35. Tiwari COlllmittee Report, Department of Science and Tech
nology, Government of India (15 th September 1981). 

36. Id., pp.19-21i. See also Chatrapati Singh, "Legal Policy 
for Environmental Protection", in r.Leelakrishnan et.al., 
(Eds) Law and Environment, 26 at p.27. -- --
The Report identified nearly 200 laws having relevance 
for environmental protection. 
The report sUDlmarised that (1) many of the laws are out 
dated (2) They lack statements of explicit. policy 
objectives; (3) They are mutually inconsistent (~) They 
lack adequate provisions for helping the implementing 
machinery (5) TherB is no prooedure for reviewing the 
efficacy of the laws. 
And recommended for -
(1) Comprehensive review and reformation of Central 
ald State Acts (2) New legislation for areaS of action 
not covered by the present laws (3) The introduction of 
'Environment Protection' in the concurrent list of the 
Seve nth Schedule. 

37. s. N.~Jain. "Iiater Pollution Act 1974" in Paras Diwan (Ed) 
Env !~!!~nJt~-!'_~te~~~~t.!_~ _Pr:ob!ell.~ . P~!:!~..l. __ ~dministration, 
Law \1987 p.179 at p.181. 
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statute exclusively for the prevention and control of pOllution. 38 

But however. though it was enacted just after the Stockholm 

Declaration the Act did not express any loyalty towards this global 

declaration. 39 The decisions made at the United Nations Conference 

on Human Environment took sometime more for implementation and in 

1981 the Air (Prevention and Control of rollution) Act 1981 was 

enacted invoking the Central Government's power under Article 253~O 

It will not be an exageration to say that seven years of experience 

wi th the 'vater Aot did not add anything to this new one and it is a 

mere replica of the other. having the same powers. same procedure 

and almost the same enforcement mechanisJn. Therefore. a combined 

assessment of these two legislation in the perspective of sustainable 

development is possible. 

38. Centre for Science and Environment (CSE) "The State of 
India's Environment (1981j-85)" Second Citizen's Report 
(New Delhi. 198~) p.344. 
As early as 1962, the l>finistry of Health had apPOinted 
an expert comlllittee on water pollution which recommended 
that Union as well as state laws on the subject be enacted. 
In 1963. the Central Council on Local Self-government 
recommendec} the enactment of a single law by Par1ia-
ment. Thus the prevention of water ~ollution Bill 1969 
was introduced in the Rajya Sabha after six states had 
adopted the required enabling resolution. In August 
1970. the Rajya Sabha referred the Rill to a joint 
committee which modified it in many respect respects 
and then presented it to Parliament in 1972. The Bill 
was passed by Parliament in 1971J which took the form of 
the l~ater (Prevention and Control of Pollution) Act 1974 
(Ivater Act 1971J) 

39.. Preamble the Water Act. 1971l. No reference is made to the 
Stockholm conference in the preamble or long title of 
this Act although later laws on pollution and on environ
ment protection specifically owe their origin to and get 
inspiration from Stockholm. Also see Objectives stated 
therein as maintaining and restoring the wholesomeness 
of water. . 

40. Supra. n.31. 



100 

41 Pollution Control Boards are constituted under lvater Act. 

The same boards are empowered to look into the questions coming 

under the Air Act. 42 The jurisdiction of these boards do not 

stop here. Prior and later legislations regard the agencies cap

able of looking after functions envisaged under them. 43 The fact 

is that the boards consist of nominated membersf~4 with only 

'12. 

\{ater Act, 197'1. Ch.II Section 3. 
The Central Government is entrusted with the constitution 
of a Central Pollution Control Board whereas state Govern
ments are to constitute State Pollution Control Hoards by 
notification in the Official Gazette to exercise the powers 
conferred on and perform the functions aSSigned to them 
under thp. Act. 

Id., It is the same Board constituted under Section 3 of 
the 'vater Act to exercise and perform the powers and 
functions umier the Air Act according to Section 3 of 
Air Act. Similarly the "Centrnl Board" under the Environ
Dlent (Protection) Act, 1986 means the Central Board for 
Prevention and Control of Water Pollution constituted 
under Section 3 of the Water Act. !5nvironment (Protection) 
Rules 1986 Section 2 (b) Definitions. 

(1985) 1 Comp.L.J. ill. For exam~le the Government had 
announced vide Press Note No.17 (1984) series dated 
7.12.1981j a list of 20 industries causing high pollution, 
and it was stated that the conversion of letter of intent 
into industrial licence will take place, only if, apart 
from other prescribed conditions, the environmental condi
tions 8S set out in the notification have been fully 
satisfie(l. And the certificate from the concerned State 
Pollution Control Board is one of these pre-conditions laid. 

According to Sections 3 and 4 of both Water Act and Air 
Act, the Central Board and State Boards consisted of 15 
members nominated by the Central Government and State 
Government respectively excluding the Chairman and the 
member secretary. 
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45 46 the Chairman and the Secretary as the full time o.f.fice bearers. 

The functions of the Central Pollution Control Board are more 
47 

advisory, supervisory, co-ordinating and planning in nature while 

the State Boards are to implement the Act procedurulJ.y by laying 

down standards, giving consent, inspecting occasionally the 

1 .. 8 
premises and enforcing the law through penal measures. The 

power to give directions for the closure, prohibition or regula-

tlon of any industry, operation or process or the stoppage or 

regulation of supply of electricity, wl'lter or any other service 

is a new awl additional function acquired by the B(lard after 

1987 and 1988 Amendments of the Air Act and lvater Act respectively.4 9 

115. Though the Chairman of the Central Pollution Control 
Board necessarily is to be a full time chair, it need 
not be same for the State Board. It lIIay either be a 
whole time or part-time as the State Government may 
think fit as per the Amendment Act 44 of 1978. 

46. rrhe full time member secretary possessing qualifications, 
knowledge and experience of scientifiC, engineering or 
management aspects to be appOinted by the Central Govern
ment or the State Government, as the case may be, is a 
new substitution by Act 53 of 1988 and Act 47 of 1987 
amending ~vater Act and Air Act respectively. 

47. Id., Section 16 of the both Acts. 

118. Id., Section 17 of both Acts. 

Ji9. Id., Section 31A of Air Act and Section J3A of \yater Act. 
The power to give directions is actually the power of 
the Central Government under the Environment (Protection) 
Act. 1986 incorporated as well under the \~ater Act and 
Air Act by the 1988 and 1987 amendments respectively. 
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Laying down standards50 and implementing the standards 

through consent procedure are the main administrative measures 

umier these statutes for Prevention and Control of Pollution. 

Laying standarus is one of the functions of the Pollution Control 

Boards51 and an important aspect of controlling industrial 

pollution. 

Standard fixing llIay be used as a guideline or it may be 

used as a means of defining what an individual or firm may do. 52 

Evolving standards is a lengthy process of trials~ rectifica-

tions, surveilence, feed back and revisions because collecting 

data on the environmental effects of many pollutants is difficult. 53 

50. Standard means the maximum levels of various pollutants 
to be permitted in water, air and Boil, work place or 
other locations. An adequate set of standards should 
specify what contaminants will be regulated and what 
variation in levels and combinations will be accepted 
in di:fferent pollutant categories. Thus defining standards 
amounts to declaring What public will consider to be 
"pollution". I.falter i\.RosenbawlI, Environmental Politics 
and Policy (1991) p.172. 

51. Section 16 (2) (h) and Section 17 (g) of Act deals with 
the provision of standard fixing by Central Bollution 
Control Board and State Pollution Control Board while 
Section 16 (2) (g) and 17 (1) (g), (k) and (m) deals w1th 
similar functions under the Water Act. 

52. Sirnon Ball nnd Stuart Bell, Environmental Law p.66. 

53. S.Sundaramoorthy, "1iater Pollution Control Concepts and 
Misconcepts" in National Seminar on Environmental Pollution. 
(1976) held at Koch! (6-8 May) p.221. 
For, environmental damages caused by pollutants vary from 
case to case depending upon the nature of the receiving Dledium 
or the location of the industry. 
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Data may sometimes even be absent or fraglOentary. 54. It required 

quantifying the contanlinants in relation to the Environment. 55 

Standards are basically o~ two types. 56 (1) Environmental 

quality standards or ambient standards and (3) Effluent or 

eJnission standards. 57 They are not mutually exclusive and co-exist 

in the control programmes today. 

54.. Supra. n.50. 
55. Dr.G.M.Sa.xena, "Standards for Environlllental Pollution -

lJo~{ I\rrived At" National Seminar on Environmental Pollution, 
(1976) ~.cit., p.3 Jd). --------.. --

56. F'reclericr{ Antlerson, et. al., Environmental Improvement 
through Economic Incentives (1977), p.3. See also 
supra. nn. 50,52 and 55. 

57. Id., Ambient standards: Ambient standard is a legal 
specification of minimum conditions which must be met 
for some indicator of environmental quality at a speci
fied location in one of the environmental media. For 
example, an ambient standard nlay state that dissolved 
oxygen averaged over a 2~ hour period at a selected 
river mile point must not fall below ~ parts per million 
more than one day per year. 
Effluent standards are requirements (either by weight 
of waterials or concentrations) set on the quality 
characteristics of the actual discharges. It prescribes 
the maximum .Level of individual contaminants that can be 
permitted to be discharged from the industry or by the 
community. 
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The standards are fixed for the quality of environment 

generally. These may relate to any particular medium such as 

air or water. The standard fixing takes into account many 

factors. It considers the maximum tolerance of human, plant, 

animal and aquatic life to individual contaminants. 58 The main-

tenance of the environmental quality is a governmental effort 

starting right from the installation of an industry. This 

task is to be achieved by fixing emission or effluent standards 

prescribing the maximum levels of individual contamination 

permitted from each industry. It may vary from industry to 

industry. The conformity is measured by reference to What is 

emitted rather than the effect on the receiving medium. Such 

standard fixing may be of different types, 59 emission standards, 

process standards or product standards. 

All these are interrelated and equally important tor 

maintaining the quality ot environment. 60 L~cation, concen-

tration of industries in a particular place, raw materials 

58. Supra. n.52 at pp.66-70. 

The environmental quality standards include -
1) setting air quality standards for the maximum, or 

minimum concentration of any specified substance 
in air; or 

2) setting water quality standards for the concentra
tion of specified pollutants in "controlled waters". 

59. Id., p.68. 
~ission standard thus deals with the concentration of 
waste products for ego the maximum content of a particular 
substance in a liquid discharge from a pipe or sower and 
in the gaseous discharge from a chimre'yor exhaust pipe. 
Process standards may be imposed either by stipulating 
precisely the process which may be carried on or by sett
ing performance requirements such as technology usea, raw 
materials or the height of a factory chimney products 
standards specify the characteristiGs of an item produced. 
For ego requirement for labelling environruentally friendly 
products. 

60. Id., p. 69 
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used, nature of technology, nature of emission) etc. are the 

ingredients considered by authorities for the fixing of 

standards. 61 

Thus under the Water Act, the Central Pollution Control 

Board is to lay down standards for a stream or well in consul

tation with the State Government concerned. 62 The functions of 

the State Doards include laying down annual effluent standards 

for the sewage and trade effluents and for the quality of receiv

ing waters. They classify waters of the state. 63 They also lay 

down standards of treatment of sewage and trade effluents to be 

discharged into any particular stream64 or the standards to be 

complied with by persons causing such discharge. 65 

Fixing standards is a compromise arrived at for effectively 

balancing environment and development and 1ST started working on 

Water Pollution and Air Pollut1on in 1972. Under the Air Act the 

61. Supra. n.55. It is a process done through active colla
boration of all interested concerned, namely Government 
Departments manufactures, technical bodies etc. 

62. 'vater Act, 197'~ Section 16 (2) (g). Provided that different 
stamlarus may be laid down for the sallle stream or well or 
for different streams or wells having regard to the quality 
of water, flow Characteristics of the stream or well and 
the nature of the use of the water in such stream or well 
or streams or wells. 

63. Id., Section 17 (g). 

6'!. Id., Section 17 (k). It is to be done taking into account 
the minimum fair weather dilution available in that stream 
and the tolerance limits of pollution permissible in the 
water of the ~rearn, after the discharge of such effluents. 

65. Id., Section 17 (Ill). 
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Central Pollution Control Board lays down standards for the 

quality of the air66 while the State Boards lay down standards 

for emission of air pollutants into the atmosphere front indust

rial plants and automobiles or any other source. 67 Thus the ISI 

standards for the disposal industrial effluents into the streams 

and rivers give the specification of the industrial effluents 

allowed for discharge into the water courses. 

Indian standards for environmental pollution contrOl 

have already been published on air pollution. water pollution 

and noise POllution. 6B This includes the tolerance limits for 

industrial effluents of varying nature discharged into di~ferent 

media. Standards for effluents69 are not only dynamic but also 

vary ~rom industry to industry. Both \vater Act and Air Act carry 

out the procedural implementation of the pollution control measures 

through the consent mechanism as provided by these Acts. 70 

66. Air Act, Section 16 (2) (h). 

67. Id •• Section 17 (1) (g). It is to be done in consulta
tion with the Central Board and having regard to the 
standards lor the quality air laid down by the Central 
Board. Different standards for emission may be lnid down 
under this clt\use for different industrial plants having 
reganl to the quality and composition o.f emission of air 
pollutants into the atmosphere from such industrial plants. 

68. For details see G.N.Saxena, ~.ci~ •• pp.350-353. 

69. s. N •• J ain f tILe gal Control of .vater Pol Lution in India". 
1n S.L.Agarwal (Ed.), Legal Control of Environmental 
Pollution (198U) p.28. 

70. Ivater Act and Air Act Section 25 (,~) (a) and Section 21 (5) 
respectively. 
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Different standards for different industries in different 

localities demand additional measures for effective implementa-

tion of environmental statutes. The requirement that consent 

should be obtained: frnm t,he authorities inter alia provide 

adequate vigiVnce over t.he industries. Because~ while granting 

consent oruers~ the Boards lUay lay dOltn conditions as to the 

quality of effluents discharged. 71 It is a licence valid for 

such period as lIIay be specified and is to be renewed after that, 

therefore conditional and dependant on the proper and effective 

management of pollutants durIng that period. 72 Moreover, the 

fact that State Board cau cancel or review tile conditions from 

time to time and conditions are to be complied with strictly, 

enable the Doard to have full control over the activities. 73 

All enterprises are thus prohibited from operating with

out the consent of the Board. 7ft Consent is necessary both for 

new outlets and new discharges as well a8 existing discharge of 

sewage or tra~e effluents.7~ State Pollution Control Board is 

the consenting authority to whom is submitted the application for 

consent containing particulars76 regarding the proposed construc-

tion, installation or operation of the establishment or of any 

71. Ibid. 

72. Ibid. 

73. lvater Act and Air Act ~ Sec tion 27 and 21 (5) (6) 
respectively. 
The conditions laid do\tn shows that the Board can 
exercise full control over the process and it is 
to enable the Board to exercise the right to take s 
samples. The fact that the conditions imposed are 
not complied with itself is a ground for rejecting 
the consent application at any time. 

74. Water Act,Section 24. 

75. lvater Act. :"ec tioll 25 and 26 and Air Act, Section 21. 

76. Ibid. 
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treatment and disposal system or of any extension or addition to 

them. It may make an inquiry before granting consent77 and shall, 

unless given or refused earlier, be deemed to have been given 

uncolrlitionally on the expiry of the period of four months. 78 

'rhus • consent meChanism' Is the central theme of these Acts. 

It is the focal point controlling the working of these Acts. 

nut the Acts do not specifically provide for public participation 

in the implementation of the Act except for Section 1.9 (1)(b).79 

Administrative Powers 

Administrative powers include the powers for the routine 

functioning of the consent n~chanism and emergency measures. 

~Vhen we speak of the powers, it is to be noted that the system 

80 is heirarchical in nature. The;e bio Acts are basically different 

77. Water Act and Air Act Section 25(3) and 21(3). 

78. Supra. n.62 Section 25 (7). Air Act is silent about this 
provision. 

79. Id., Section '.9(1 )(b). Submitted in 1988. 
Thy Act No.53 of 1988}. It permits a person to file a 
complaint only after giving a sixty days notice to the 
Board regarding the alleged offence under the Water Act. 

80. Section 18 of both ~ater and Air Acts provides power 
to give directions. In the performance or the functions 
under the Act, the Central Board shall be bound by such 
directions in writing as the Central Government may give 
to it and every State Board shall be bound by such direc
tions in writing as the Central Board or State Govern
ment m~y give to it. Provided that where there is in
consistency between the two, the matter shall be referred 
to Centra.l Government for its decision. 
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in their enactment and therefore application. 8i Thus when the 

'vater .Act is applicable to only those states that by resolution 

adopt the Act, Air Act is applicable to whole of India. But the 

ivater Act restricts its application within the State to such area 

or areas as Dlay be declared therein while Air Act is applicable 

to those air pollution control areas declared so by the State. 

Thus in effect both are applicable to only the declared pollu

tion control areas. 82 

For its proper functionin~.~, the Doard is empowered to super

vise the water courses,S3 collect infornation84 and give directions 

to polluting industries to furnish information about the pollution 

85 86 control measures adopted. Taking samples, entering any place 

for inspection87 and getting the result of analysis88 are other 

functions. 

81. Supra. n.32. 

82. ivater Act and Air Act Section 19. 

83. \vater Act Rnd Air Act Section 29( 1). 

8 1,.vater Act Section 20(2). 

85. Section 20(3). 25 of Air Act. 

86. tvater Act Section 21 anti Air Act Section 26. 

87. Section 23 ~ater Act and Section 2~ of Air Act. 

88. Id., Section 2'~ and Air Act Section 27. 
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In order to ensure proper functioning through consent 

mechanism, the State Board may itself execute or cause to be 

executed those works for fulfilling the conditions laid down 

in the consent order and recover the expenses from the person 

concerned. 89 

!vhen an emergency situation comes due to the presence 

of any poisonous, noxious or polluting matter and tue Board 

is of the opinion that immediate action ShOUld not be delayed, 

the Board way for reasons to be recorded in writing carry out 

the operations such as removing that matter, remedying or miti-

gating any pollution caused, or issuing orders restraining or 

prohibiting the discharge or the insanitary use of the stream 

or well. 90 But in case of apprehended pollution the Board is 

incompetent to take emergency measures but will have to get a 

court order. 91 

The main criticism against these legislation is based 

mainly on the factor that the Boards had no direct power to 

take action against the polluters. Their functional freedom 

came to be cri ticised looIdng at the structural and procedural 

provisions. 92 Considering these matters seriollsJ.y and also 

89. Id., Section 30. 
90. Id., Section 32 (1). 

91. Id •• Section 33. 

92. N. S. Chandrasekharan. n structure anti Functioning of Environ
mental Prote ct10n Agency: A Fre sh Look" in P. r .ee laJ{rishnan 
e!.nL, (8ds) La\" all(l~!!yirot!lllent. p.153. 
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to bring them in line with the Environment (Protection) Act 1986, 

both these Acts were amended in 1987 and 1988. The Amendments 

incorporated the inclusion of a noteworthy power of the Boards to 

issue any direction and the person or authorities to whom direction 

is given shall be bound to comply with such directions. 93 Perhaps, 

the only limitation on this is the power given to Central Govern

ment to give binding directions to the board. 94 

A three tier system of environmental authorities at the 

rural, urban and district levels will be desirable. This will 

help, co-ordinate tne activities of the existing boara. It is 

also desirable that the name of the board is changed into environ

ment protection board in order to reflect the holistic approach 

in its functions. 

As in any other legislation, enforcewent of Water and Air 

Acts is done mainly by making use of criminal sanctions. 95 There is 

a separate chapter for this purpose aiming implementation that 

is prompt and adeQUate. 96 Getting consent according to the 

procedure laid and complying standards and conditions under this 

93. 

94. 
95. 

96. 

water Act, Section 33A and Air Act Section 31A. 
This power includes the power to direct the closure, 
prohibition or regulation of any industry, operatioD or 
processes or the stoppage or regulation of supply of 
electricity, water or other service. According to one 
author it i8 a sweeping power and its position under 
Section 33 enhances the powers of the Board in cases 
of an apprehended pollution. 
Bharat Desai, Water Pollution in India (1990), p.53. 
Ibid. 
K.N.Chandrasekharan Pillai, "Criminal Functions and 
Enforcement of Environmental Legislation" in 
P.Leelakrishnan et.al., (Eds) ~.clt., p.175. 
Water Act, Chapter VII and Air Act, Chapter VI 
"Penalties and Procedure". 
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consent are the primary duties insisted under these statutes. 97 

Providing information where ~necessary, 98 fol1oliing the prohi

bitory orders in emergency situations and apprehended pollutiori99 

and complying with directions by the Hoard 100 are those other 

obligations to be followed strictly and failure of which attract 

penalty and procedure as prescribed under these Acts.
10

! 

----_.- .-.- - -_ .. _._---
97. Water Act, Section 2~ and 26 and Air Act Section 21. 

98. Id., under Section 29(2) and (3) the State noard can 
seek inforlllation from any person or industry as to the 
abstraction of water orders charge of effluents as well 
as information regarding the construction, installation 
or operation of any establishment or of any disposal 
system and such other particulars as IIlay be necessary. 

99. Water Act Section 32 and 33. 

100. Water Act Section 33A and Air Act 31A. 

101. Thus ~yater Act prescribed punishment upto three months 
imprisonment or fine upto ten thousand rupees or both 
with additional fine extending upto five thousand 
rupees per day of continuance for failure to comply with 
any direction under Section 20. (Section 41 (1). For 
violation of Sections 24,25 and 26 under the ~ater Act 
and Sections 21 and 22 under Air Act the minimunl 
punishment prescribed is one year and six: months to 
maximum of six years with fine (Water Act Section 43.44 
41(2) and Air Act Section 37 (1); In case the failure 
continues additional fine extending to five thousand 
tor every day and enhanced penalty after previous con
viction - imprisonment for not less than 2 year extend
ing upto seven year and with tine. Similarly tailure 
to comply with directions under lvater Act Section 32, 
or 33A anti Air Act 3tA also attract the same quantum 
of penalty. 
lvater Act Section 112 and Air Act Section 38 penalises 
those activities done in order to obstruct the function
ing ot the Pollution Control Board. I,atest amendments 
to the se Act (1987 and 1988) have added new provision 
"penalty for contravention of certain provisions of the 
Act". (:¥ater Act Section 45A and Air Act Section 39) 
The purpose is to Ineet contingencies. Thus the provi
sion enable a penal action wherever no such penalty has 
been provided by these Acts explicitly. 
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Publication of the naRles of offenders is an additional 

measure to stress the fact that in environmental law it is really 

the threat of stigma on which the very employment of criminal 

la'~ is based. 102 Ofr bill G t " ences y compan es as we as overnmen 

departments also attract punishment under these Acts. 103 The 

cognizance of offences under these Act shall be taken only on 

a complaint made by the Board or any officer authorised in this 

behalf or any person giving sixty days notice. 10Q Avoiding the 

jurisdiction of the civil court is to restrict unnecessary 

interference by injunctions) etc. delaying the preventive measures 

adopted under these Acts. 105 

Thus the 'vater Act and Air Act provide to a great extent 

for the control of industrial pollution. But the inadequacy 

or these Acts is projected by the fact that even in the wake 

of these elaborate provisions for control mechanism. relief from 

water or air pollution is sought preferably by making use of the 

106 writ jurisdiction of even common law remedy of nuisance. Why? 

102. K.N.Chandrasekharan Pillai • .Q.£.~it .• " p.179. 

103. \vater Act Section ~7 and 1t8 and Air Act 
Section ~O and ~1. 

10~. Water Act Section ~9 and Air Act Section ~3. 

105. Air Act Section ~6. 

106. The case law traced in the supra. chapters 6 and 8 
show that still the preference is for the other 
remedies than remedy under these special statutes 
for environmental protection. 
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A critical evaluation of these statutes shows that the 

latest amendments have strengthened the provisions consider-

ably, especially the Pollution Control Board and increased the 

quantum of punishment. But the general criticism is still that 

the provisions under them could be manipulated to the advantage 

of the defendant and Amendment did not change the scheme and 

phraseology to avoid such instances. 107 Moreover, the policy 

adopted by the Pollution Control Board is persuasion rather than 

prosecution. 

Grass root Problems 

The inadequacy of these statutes can be attributed to the 

fundamental mistaI{e in assessing the enviroqmental problems that 

are different from the policy envisaged. 109 The observations 

107. K.N.Chandrasekharan Pillai, ££.cit., p.170. 

108. M.R.Garg and N.S.Tiwana, "Enforcement of Environmental 
La\~ and ~fanageme nt of Pollution Control« in R. K. Sapru (8d) 
Environmental ManagenBnt (1987), p.l03. This is because 
industries still consider it a unnecessary burden imposed 
on them and the authorities for the control of pollution 
find it difficult the prosecute the big industrialists 
for their position in the society. 

109. Chhatrapati S1ngh, o?~~i.:t; r· 7.,',; 

It Was a macro-level analysis arriving at conclusions, by 
Illerely looking at the formal characteristics and not 
relating itself to the actual socio-economic conditions at 
the implementation level. The lIIain recommendations did not 
include the need for improving environmental statute to 
overcome the inherent deficiencies in the implementation 
process. Therefore, it is concluded by the author that 
Tiwari Report faile~ to really get in to the he~rt of the 
prob lams. 
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in the Ti~ari Conunittee Report do not reflect the actual problem 

confronted. 110 

The fact remains thnt the Tiwari Committee Report stressed 

the need for laws to protect environment with an administrative 

machinery to implement them but neglected the preventive meaSures 

111 and concentrated on laws to abate pollution. There can be 

noted a deviation from the imlustrial policy envisaged for laWS 

merely purported to carry out the control of pollution by various 

112 
lIIeasur~s. The factors snch as a rational industrial location 

policy. decentralization of industries as envisaged under the 

Industrial Policy Statements. 113 incentives for the implementa

tion of such policies, the problems involved in the control of 

pollution c~used.by cottage and small industries etc were totally 

neglecteA14 la f~aming the provisions of thA qater and Air Act. 

This mistake continued to project itself even through 

the latest Amendments, for the law makers did not consider it 

-----------
110. 

111. 

112. 

113. 

11'1. 

Supra. n.35. 
G.I1.IJalvani, "Lnw nnd Pollution Control" in J.Bandyo
padhyay, et.al., (Rds) India's Environment Crises and 
Re~E2.nses (1987), p.285 at p.286:-------------

Ibid. 

For details of the industrial policies adopted from 
time to tlmo see supra. chapter 3. 
The framers of these laws failed to examine the causes 
of the prOblem of air and water pollution and arrived 
at the need for statutory regulation because no remedy 
was available. 
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necessary to change the scheDles and particulars of procedures 

within these Acts. Therefore, they cover only those violations 

done knowingly115 leaving out negligent actions whereas pollu-

tion by industries is caused more by negligence than by any 

intention to do 60. The aJllendment in 1988 did not exclude the 

mental element. Yet these amendments inserted new sections to 

both Acts to bring those offences not mentioned specifically 

within the ambit of penalties and punishments. 1i6 Another 

criticislll is that the fine imposed is a meager amount for an 

industry which in turn can be transferred to the consumers of 

their inuustrial products. It therefore, diminishes the deterrent 

value of criminal sanction. Again. the onus of proof and the 

quantum of evidence required for conviction are not clear leaving 

the courts to evolve their own criteria. 

The Amendments to various provisions of \vater Act and 

Air Act in 1988 and 1987 have strengthened the Pollution Control 

noards considerably and increased the quantum of punishment. ii7 

115 • 

I1G. 
117. 

Water Act Section 24. See also K.N.Chandrasekharan Pillal. 
.2..E.cit •• p.175 at p.180.and G.Sadasivan Nair, "Environmental 
Offence: Crime against Humanity" in r.I~elakrishnan. et.al •• 
(Eds) Law and Environment (1991) p.185. -- --
The author suggests a grading of of1ences into three or 
four categories on tlw basis of mens rea involved in the 
commission or omission of the act. 
\vater Act, Section 45A and Air Act, Section 39. 
1987-88 Amendlllents have introduced new sections (Section 31A 
and 33A respectively). The pollution Control Boards have 
the power now to issue directions to any person, officer 
or authority who shall be bound to comply with such direc
tions which includes the closure, prohibition or regUlation 
of any industry, operations or process or the stoppage or 
regulation of supply of electricity, water or any other 
service. Similarly, the quantum of punishment has been 
increased to imprisonment for 3 months and fine upto then 
thousand and addition fine of five thousand per day for 
continuation of the offence. 
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But still the provisions are such that they could be manipulated 

to the advantage of the defendants. 11B Again the dictum 'preven

tion Is better than cure' is yet to be recognised and preventive 

measures such as environmental impact assessment and emergency 

powers are still foreign. 119 

Environment Act and Control of Industrial Pollution 

Environment (Protection) Act 1986 is the most prominent 

legislative response to the environmental crisis revealed by 

Bhopal and its aftermath. 120 It is a short legislation with 

twenty six sections concentrating more on general highlights ot 

policy envisaged leaving the elaborate procedural meaSures to be 

supplemented from time to time through Rules framed under it. 

If we look at this Act from the perspective of controlling 

industrilll pollution, it will not be wrong to conclude that 

though it is entitled as environment protection legislation, it 

121 is taken as another legislation for the control of pollution. 

118. 

119. 

120. 

121. 

\(.N.ChanfiraseI{haran Pilla!, 2R.~it. ~ p.179. 

Por undp.r Sec tion 33 of lV-ater Ac t the PCS has approached 
the court for restraining apprehended pollution of water. 
Agoin no provision is there for an environmental impact 
assesRfIlontO' For details see N.S.Chnndrasefdlaran, ££ • .£.it., 
87 p.l~9. 

ltosencranz e l. ale, Environmental La'" anu l'olic>:..~n In~lia: 
_Q~~_e~la~erials and Statutes ( 1981), pO' ~ 

III.K.Prasad, "Environment Act:Suggestions l"or t-torlification", 
1987 C.lT.L.ll. 82. 

For,most of the provisions of the Act focus themselves 
only upon environmental pollution and hazardous substances. 
See also Upemlra flaxi, Environment Protection Act: An 
Age~!.~:f.or _!_I!!Elelll~.ntation 0997}, p:E:--
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But, at the sallle time, it is quite difLerent from the other two 

legislation the lvater Act and the ~ir Act. It concentrates powers 

in the Central Government which can take all such measures as are 

necessary :for the protection of environment and can constitute 

122 authorities and appoint officers for this purpose. It is a 

for~\'ard step to impleml~nt decisions taken at Stockholm in 1972.123 

It is called an umbrella legislation. 124 

The 8nvironment Act begins with an inclusive definition 

0.( 'environment'. Out the definition of 'environment' pollutant 

has been circumscribed and confined to SOlid, liquid and gaseous 

SUbstances125 and from thereon, all the terms are defined only 

from the angle of industrial activities. 126 Similarly, the 

122. 

123. 

126. 

Environment (Protection) Act 1986 Sections 3 and 14 • 

According to one author these powers are only to take 
measures for environmental protection. According to 
him, the legal status of 'measures' and the legal effect 
of these measures taken are not clear since the phraseo
logy employed does not conform to the usual phraseology. 
P.N.Dakshi, Environment (protection) Act, 1986 
(If,I) 1992 p~------.-.--------.-.-

'rhe Objects and Reasons or the Environment Protection Bill 
is that the legislative initintive is for implementing 
the decisions of the Stockholm Conference. 
Hosencranz, .Q£.cit •• p.68. For it is designed to provide 
n frallle\york ror Centrnl Government coordination of the 
activities of various Central and State activities esta
blished un(ier previous laWS such aB !yater Act and Air Act. 
'rhe de.finition of 'environment pollutant' leaves out 
noise, radioactive pollutants etc. Syncronising with the 
inclusive definition of 'environment'. It should have 
been "anything that disturbs the environment". See also 
Upendra Baxi, ,2E.cit •• P.G. and P.G.I{urup, "Environment 
(Protection)Act: A Scientist's View", 1987 C.U.L.R. 12. 
See Environment (Protection) Act 1986 Section 2(c)-(g) 
and read the terms such as 'handling', 'hazardous 
substance', 'occupier', etc. 
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measures env1saged under the legislation give an impression towards 

an 'environment protection t goal, but the substantive proviSion in 

the Act seem to have shifted gradually towards control of industrial 

pollution. 127 The most important provision of this Act, which was 

subsequently added into the 'iater and Air Acts by amendments is 

the power to give directions. 128 The rule making power also includes 

specifically the power to make rules towards reducing industrial 

pOllution. 129 Thus, Central Government enjoys sweeping powers 

for protecting and improving the quality of environment and pre-

venting controlling and abating environmental pollution. 

But the powers of the administrative mechanism envisaged 

under the Act are limited to fixing of standards and monitoring 

----- ----- --------- - ------
127. Id .. , Section 3 (1) and (2) lays down the measures for the 

purpose of protecting and improving the quality of 
environment. SUbstantial part of Section 3(2) aim at 
control or industrial pollution by measures such as 
laying down emission or discharge standards, restrict
ing the location of industries; procedures for preven
tion of aCCidents, safeguards for handling hazardous 
substances; inspection, examination etc of premises 
and polluting materials and establishing environmental 
labor ator ie s. 

128. Id., Section 5. 
Tho Government may issue direction \'1hich includes the 
direction for the closure, prohibition or regulation 
of any industry, operation or process or stoppage or 
regulation of the supply 01" electricity or water or 
any other services. 

129. Environment (rrotectioll)Act 1986, Section 6(2)(a)-(f). 
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them by inspection and by taking and analysing the samples. 130 

There is no consent granting provision, the most important weapon 

for control of pollution under the 1"ater and Air Acts. The misce-

llaneous provisions under chapter IV of the Environment Act are 

also inclined towards controlling industrial pollution. 131 

The Act has strengthened the penal provisions132 and 

ensured locus stanai of citizens to complaint against alleged 

offences. 133 But the overriding effect given to other Acts 

in case of overlapping jurisdiction has blown off the strength 

of penal provisions and reduced it to a provision compared to 

"a b kO d th t bOt n 134 ar 1ng og a never 1 es • 

130. 

131. 

132. 

133. 
134. 

Id., Sections 7-17. Chapter III of the Act covers only 
measures for the prevention, control and abatement of • 
environmental pollution or to say industrial pollution. 
The main topics dealt with are (1) persons carrying on 
industry, operation etc not to allow emission or dis
charge of environmental pollutants in excess of the 
prescribed standards, (2) handling of hazardous sub
stances with procedural safeguards, (3) furnishing 
information to authorities and agencies~ (4) power of 
entry and inspection, (5) power to take samples, 
(6) Environmental laboratories, (7) Government Analysts, 
(8) Reports of Government Analysts, (9) Penalty for 
contravention of the provisions of this Act, and Rules, 
Orders and Directions, (10) offences by companies and 
(11) offences by Government Departments. 

Id., Section 25 provides the list of matters for which 
the Central Government may provide rules. All of them 
are exclusively directed towards avoiding industrial 
pollution. 
Id., Section 15. Imprisonment for upto five years ~r 
finoe to one lakh or both with an increased fine or five 
thousand rupees per day if failure or contravention 
continues. 
Id., Section 19. 
Id., Section 24. Where any act or omission constitutes 
an ofLence punishable under this Act as well as under 
any other Act, then the offender Shall be liaole to be 
punished under the other Act and not under this Act. 
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Citizens suits are possible but can be filed only after 

giving a sixty days notice. Locus standi of the citizens has . .. - .... -- --...,.. 

been ensured but public participation in decision making is not 

sre ci.fical.ly provided. Preventive measures lIlay seem to be out 

of reach since environmental impact assessment~ economic incen-

tives and active public participation etc could not .find any 

place within this legislation. Uowever. these things could be 

done by framing delegated legislation. It is also criticized as 

an cn:lulinp; Jl~gislntion flra..fted \fith misconceived contention. 135 

t\ rf'violv of tlm provisions show that. tho Rnviroument Act 

supplements th~ other two st.atutes, "fater Act and Air Act. 136 

Nul tiplicity of regulatory agencies!37 to t'ftw:h the Central 

.1Y;. :'.r;.J{urup, lI~nvironmentf\l Protection I\ct: f\ Scientist's 
Viciv'j rl~:H311 C.ll.T,.n.. 12 nt p.l'l. 
The .\ c t is drn.fted \y i th t.he misconce.i ve(1 contention that 
protection awl improvement o.r envi.ronmcnt arc synonymons 
to abatement of pollution. Pollution is misconceived to 
be envirollment quality degrndation CAused by discharge 
of pollutants and pollutOllts are misunderstood as sub~ 
stances injurions to the environlllent. 

13(). Hany of the prOVisions are COllllllon in the three Acts. 
For a comparative assessment of the different section 
of thnse three Acts see n.18 in N. S.Chamlrnsef<haran, 
~._ciJ. .. 2~8 at p.261. 

13'7. For example nepartment of Environment has assullled the role 
of the rule making on behn Lf of thp Ceutrn.l Government. 
'Phrongh notifications from time t.o time the Government 
has authorised officers elllpol~ering thnlll uncleI' different 
sections sllell as: 
t) P..I'.Notificntion S.O.39!t{!~)(ltd 1~).'1.1987-umlcr 

Section 19, the Central fiovernlllent allthorized the 
of ficers and authori t ie s \ti Ul the jnristlic tion for 
cognizance of offences. 

!n E.I'.Noti.ficatiotl S.O.83(E)dt.d H).2.19f37-under Section 
10 Central Government empowers the persons listed. ~~ith 
power of entry and inspection. 

3) F:.I'.Notiflcatlon S.O.8'I(E) rltl! 16.2.1987-Hluier Section 
11 Central rtovernmeu t eJnPO\~ers the same o-fficers above 
lIIontJoneil with power of tntcillg samplos. 
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Government llas delegated powers under the Environment Protection 

Act IOflY seem to have reduced the effect of this Act considerably. 

'Phe effOl't to central ize the powers did not become i'rui tful. 

TIo\~cver. it lIIay be said tlwt a sort of co-operative federalisJII 

works in the sectors where the operation of the new Environment 

Act has its impact. Thollgh it is '\'ithin the potfers of Central 

Government to constitute any authority or authorities for this 

purpose, the fact that no such authority has been constituted 

reduced the seriousness of this Act, for it is being managed by 

the same authority dealing pollution matters under the Water 

Act and Air Act, 

1. Delegated Legislation under the Environment Act 

Environment (Protection) Rules 

The rule making power is the Samson's strength used exten-

sivnly for supplementing and stuffing those rudimentary provi

sions138 as well as for filling the gaps al~ making the Act a 

powerful weapon against environmental degradation due to 

inrlustrial pollution. The Environment (Prote ction) nul es 1986 

published after six months stanus side by side I'll th the Act 

elal)orating those enabling provisions lnying down procedure for 

f.n.collli!. 
~) E.I'.Notification S.O.728(R) dt.21.7.1987-under 

Section 12 amI 13 Central Government recognises 
environmental laboratories to carry out functions 
entrusted and the persons as Government Analysts 
for analYSis samples. 

138. Id., sections 6 (1) amI (2). 
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implementation. 139 Its significance is great because these Rules 

recognise pollution control Boards as authority to implement the 

stalldards fixed, with power to specify more stringent standards 

1/tO 
if necessary. The idea rated to some extent by providing the 

list of factors to be taken into consideration while prohibiting 

or restricting the location of industries and prescribing the 

iit 1 procedure that included information anfl public participation. 

----------------
139. Environment (Protection) Rules 1986 laid down procedure 

for taking samples (R.G~ procedure for submission of 
samples for analysis and the form of laboratory report 
thereon (R.8) functions of environmental laboratories 
(R.9) qualifications of Government Analyst (R.10) 
manner of giving notice (R.ll) etc. Later by notifica
tion No.S.O.B3(!':) dt.Feb.16, 198? Central Government 
empowered the persons listed under Section 10 of the Act. 
This list contains 59 officers appointed under various 
Acts to have this power. Again, by notification No. 
S.O.Bli(E) dt. 16th Feb.19B? the Central Government 
empm'lered the same officers to tgke samples under 
Section 11 of the Act. 

1 l10. Id •• Rule 3 (1) and (2). Schedule I lays down the list 
01 industries, parameters and standards for effluents 
in de tail. This list is amended from time to time adding 
new categories into it. 

1~1. Id., R.5. Rules provide the factors to be considered 
while locating industries and give the procedure to be 
followed prohibiting or restricting the location of 
industries. They also allow public participation by 
giving sixty days time for filing objection before the 
Central Government imposes such prohibition or restric
tions. nules were used later for restricting the loca
tion of industries in the coastal area as ,~ell as imposing 
environmental clearance by the Central Government for 
the expanslon or modernisation or new projects. 
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Again. duty is cast on the person in charge of the place in case 

of apprehended pollution to intimate the same to authorities 

1'12 concerned and the Central Government is to take special care 

while prohibiting or restricting the handling of hazardous sub

I 1t3 stances. Though the definition of environmental pollutant 

did not cover noise, the ambient air quality standards in respect 

of noise is fixed .from different areas at dif:rerent timea.
144 

1/,2. Id., R.i2. In case ot discharge of environmental pollu
tAnts in excess of the prescribed standards or tn case 
of apprehended llollution due to accidp.nt or unforeseen 
Act or event, intimntion Shall be given to 
1) thp- district or regiollal officer in charge of 

emergency or disaster relief operations; 
2) the Celltra 1 Roard or a State Roard, as the case 

mny be, and its regional officers having local 
jurisdiction by dp-legated powers under ~ection 20, 
21, 2) of the fvater hct anti Section 24 of the hir Act; and 

3) the Statutory authorities or Agencies T1 ~ive8 the list 
0:£ authorities appointed under various hcts and having 
jurisdiction in case of pollution disasters. 

1'13. Id., !l.!3. R. 13 (2) envisa,ges publ ic information and 
pti'blic participation by providing for notification 
and f'il.l.lng objections by inter~stp,d persons before 
illlposing any prohibition or restriction. This is a 
step in the right direction, an improvement from tha t 
of the'vater Act and hir Act ~ihicll ev(~n after the Latest 
aUl~wlUlellts provide nnly for moving the court giving 
sixty days notice alleging all offence of pollution caused. 

1~~. Id., Schedule TII inserted by G.S.R.I06}(S) dt. 26th 
Oecember 1989 categorises different areas - industrial, 
cOlllmercial f re sidential and silent zones and fixHs the . 
standard of noise perlllissible both during the tIny and 
at night. 
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Apart frolll the Environment (Protection) Uule Sf preventive 

and monitoring devices envisaged in detail through those notifi-

cations from time to time has increased the significance of this 

umhrella legislation in controllint~ industrial pollution. 

Hazardous ~vaste s (~fanagelllent and Hand ling) Rule s 1989 are 

1' .. 5 applicable to the hazardous wastes listed therein in 

'Phose \vho generate hazardous waste beyond the permitted 

1l,6 
the Rules. 

quantitfi 7 

shall ansur'e proper handling and disposal of such waste without 

any adverse 0.ffect by proper collection, reception, treatmont, 

. 1'~8 storage nllrl IIl.sposal. In order to generate or store such waste, 

one shoul!l get an authorisation frolll the State Pollution Control 

l't 9 Doard. ~tate Pollution Control Board enjoys wide pm'lers under 

these rules. State rollution Control Board is the authority to 

ill). JTazardous Ivastes (Nanagement and Handling) Rules, 1989. 
By notification No.S.O.594(E) dated July ~8, 1989. 

l}JG. R.2. These rules apply to hazardous \'fastes specified 
in the Schedule as \vell as 
(a) waste water amI exhaust gases as covered under the 

fva ter A ct and Air Ac t ; 
(b) wastes arising out of the operation from ships 

beyond five kilometres as covered under Merchant 
Shipping Act, 1958 and rules thereunder; and 

(c) radioactive wastes as coyered under the provisions 
of Atomic Energy Act, 1962 and rules thereunder. 

1}O. Id., Hazardous, \vastes (~'unagement and Handling) nulee 
1989. The Schedule gives the categories of hazardous 
wastes~types of wastes anJ regulatory quantities. The 
eighteen categories of hazardous wastes with permitted 
quality (Kilogramme per year) is given in detail. 

1'18 • Id., n. q • 

1/19. Id •• R.5. 
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grant permission for the handling and disposal of hazardous 

waste. Application to be submitted to the Board which shall 

satisfy that the operator of a facility or an occupier 

possessos appropriate facilities. technological capabilities 

and equipmellts to handle hazardous waste and issue authorisOi-

tion. Bu tit can be done only after giving reasonable oppor-

tunity of being heard. The noard also has the power to cancel 

or suspend authorisation which otherwise is valid for two years 

subject to renewal or revocation. The Roard can also give dire-

ctions to the persons whose authorisation has been suspended 

or cance 1.1e(1 for the safe storage or the hazardous waste. The 

occupier anll operator of a facili ty shall send annual return to the 

State Pollution Control Board. In case of import or hazardous 

t ... aste a Iso. pollution control board is to examine each case on 

merit before allowing the 
l~O 

sallle. ::> In addition to this. the 

StatB Government or a person authorised is entrusted with speci

le'! 1 
fic functions.::> These rules permit import of hazardous waste 

:for proceSSing or rense as a raw lIIaterial only. not for dumping 

. 1S2 or d1sposal. -

1.50. The State Pollution Control Board may. after giving 
reasonable ol'portuni ty of beiuil; heard. refuse to 
grant any authorisation. 

1:; 1. Id., ft. B. '['he State Government or the person authori sed 
by it shall unuertaItc a continuing programme to identify 
the sites and compile and publish periodically an inven
tory of dispOSal sites l ... ithin the State for the ltisposal 
of hazartlous waste after undertaldng an environmental 
impact study. 

152. Id., H..i1. 'l'he expor ting country or exporter shall 
coltlllllmicate in Porm 6 to the Central Government. 
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3. IIazardous ?-ficro-organism 

The Hazardous Micro-organism Rules, 1989153 is to protect 

the environment, nature amI health in connection with the applica

tion o:f genetechnology and micro-organisms. 154 Among other things 

tnese rule s are applicable in specific cases to production, manu-

:facturing, proce ssing, storage, import, e tc of Genetically Engi ~. 

neered products as ,.,ell as the production, manufacture etc of 

drugs and pharmaceuticals and food stuffs, distilleries and 

tanneries Hte which maTte use of micro-organisms and gt~netically 

i 1 , i t otll"":r. 155 F th eng neern! 1111cro-organ SillS onc way or he ':0' 'or e 

illlplellll:>ntation of the object, these rules envisage the constitution 

153. Notif'ication NO.(f •. -:;.H.1037(8) Dtd'T)ecember 5, 1989. 
,['hese rules are for the manufacture, IIse, import, 
export and storage of hazardous "'icro-organisms/ 
r.cn0.ticnl.ly Rngineered Organisms or Cells. 

l!)'I. TnlliRcrillll.nn.te use of gcnet(~CllllOlogy and micro
orgnnisllls !!lay llJtill1ntely result in henlth hazards. 
For in gene t lc engineer lng ue,-/ eOJllbinat ions of 
genntic materials nre lIlade ~~hich natl1rally do not 
occur. 'l'he whole process bein~ something beyond the 
natural Vrocesses every possibility is there for 
ill effcc ts or consequences to hen Lth as t'lell as 
environment. 

15::;. Ju., R.2 (!d (c) find (cl). 
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of rtifferent cOllll!litteesl~6 at different levels 157 with different 

functions such os advisory, monitoring. planning. approval and 

. 158 
in~pectl0n. 'rhus implementation starts at the grass roots 

---- .. _-----
15G. Id. f H. '.. 'rhis cOlll!lIittees constituted are 

TT Hecolllbinant DNA J\dvisory COlllmittee (!1DAC) 
2) Review Committee on Genetic Nanipulation(rrCmr) 
3) Institutional Dio-safety Committee (rnsc) 
III Genetic Rnglneering Approval Committee (Gf~AC) 
5 State Biotechnology Co-ordination Committee(SRCC) 
6 District Level Comlllittee 

157. Ibid .. 'L'l18~e cOlUmittees are to function under autho
r! tIe s sucll a..''J nlMC: De partlllBnt of Riote chnology 
ncm.l: Department of Biotechnology 
nF~C: Constituted by an occupier or any person 

including research institutions handling 
micro-organisms and genetically engineered 
organisms 

nl~AC: Department of Environment, Forests ami 'fild Life 
sncc: State Government 
Dist.Level Committee: Under District Collectors. 

158. Ibid., Thus nDAC is the Advisory Committee, to recommend 
stiTIable and appropriate safety regulations after review
ing developments in niotechnology at national and inter
national levels. 
IlCGH monitor the safety related aspects in respect of 
ongoing research projects and activities involving gene
tically engineered organisms and hazardous micro-organisms. 
IASC-Prepare an upto date on-site emergency plan and 
make available copies to the Dist.Level Comlllittee/State 
niotechnology Co-ordination Comlllittee and Genetic 
f~nginep.ring Approval Corumi ttee. 
G8AC-Approval of activities involving large scale use of 
hazardous micro-organisms an(1 recombination in research 
and industrial production from environmental angle. It 
is also responsible for approval of llroposals r'~lating to 
release of genetically engineered organisms and products 
into the environment including experimental field trials. 
snCC-to inspect, investigate and talce punitive action in 
case of vio.lations of statutory provisions. It shall also 
reviOli periodically the safety aud control measures in 
various industries institutions handling such organisms. 
Dist.Level Committee-Shall visit the installations 
engaged in such activities, formulate information find 
out hazards and risks associated with each of these insta
llations and coordinate activities with a view to meeting 
any emergency. Also prepare an off-site emergency plan. 
Also submit regularly its report to the State Biotechnology 
Co-ordination Committee, Genetic I~ngineering Approval 
Committee. 
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under the supervision of hazardous micro-organisms and genetically 

engineered organisms is ensured by measures like approval, prohi

bition and licensing. 159 Industrial production in which such 

organisms arc generated or used requires the consent of GEAC with 

respect to the discharge of such things into the environment. 160 

Deliberate or unintentional release is restricted161 and is 

permissible only in exceptional ca8e. 162 

In cases requiring immediate nction, in order to prevent 

nny damage to the environment, nature or heal th, the Di strict and 

State Level COllllllittee llIay take necessary steps and charge the 

163 expenses from the person responsible for such damage. But the 

power exempting occupiers or persons from certain obligations is 

with the Nini8try of 8nvironlllent thus restricting the powers of 

16h other authorities. 

159. Id., R.7(t). Thus without approval no person shall 
import, export, transport, manufacture, process, use 
or sell any such organisms. 
(2) These rules also restrict that the use of such 
things shall be allowed only in laboratories or inside 
laboratory areas notified by the ~1inistry of Environ
llIenf~ and Forest for the purpose uncler Environment 
(Protection) Act, 1986. 

160. 

i6L 

162. 

163. 

(3) Licence is mandatory for the operation or use of 
such organisms mentioned in the Schedule for scale up 
or pilot operations. 

Id., n.H. 
Id .• R. <). 

Id., fm.iO, 11. 

Id.~ n.15. 
161•• Id., R.20 reads: 

IIrrhe ~Jinistry of Environment and Forests Shall, .wherever 
necessary exempt only occupier hamlling a particular 
micro-organism, genetically engineered organisms from 
rules 7.11". 
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4. Manufacture, Storage and Import of Hazardous Chemicals165 

These ru~es regulate industrial activities in which 

operation of processes involve hazardous chemicals or isolated 

storage or pipelines in which there is involved a quantity of 

hazardous chemicals. 166 It is the duty of authorities concerned 

to inspect the ~ndustrial activity and submit annual report on 

the compliance of rules by the occupiers to the Ministry of 

Environment and Forests. 167 It is the responsibility of the 

occupier to identify the major accident hazards and take preven-

tive steps such as providing information, training and equipments 

including antidots necessary to ensure their safety.168 

Occupier is to notify the occurrence of major accidents on the 

site to the authority concerned, who in turn shall undertaI{e 

full analysis of the accident and send information to the 

Ministry of Environment. 169 The occupier Shall also notify to 

the authority steps taken to avoid any repetition of such 

occurrence on a site. 170 These rules envisage control over the 

use or storage of hazardous chemicals by insisting that an 

165. Manufacture, Storage and Import of Hazardous Chemicals 
Rules, 1989 S.0.966 (S) dated 27th November 1989 in 
1989 c. I # 6.. p. I J.-;-'-t 

166. Id., R.2(h)(i,ii,iii). The Schedule I attached gives a 
long list of It3 1! hazardous chemicals while Schedule 11 
gives a list of isolated storage at installations. 

167. Id., R.3. 

168. Id., R. Lt • 

169. Id., R.5. The Report shall be send withi~ 90 d~ys to 
the Ministry. 

170. Ibid. 
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industrial nctivity shall be undertaJ<cn only after getting approval 

from the authority concerned,,171 8xlsting aptivities as well as 

those maTdng charges in the threshold quantities also has to 

submit rf!port to the rluthorlty.17 2 A safety report has to be 

prepared eontaining nIl types of inforamtions 1?3 11hus it is note-

worthy thnt in industrinl activities concnrneti are to be alert 

al\~ays. This includes pre paration of on-site emergency plan by 

the occupier174 and off-site emergency plan by the authority,,175 

Right to in.formation has been protected by the provision that 

information haS to be given to persons liable to be affected 

by a major nccident. 176 Again import of such hazardous chemicals 

is brought under the control of authorities. 177 

5. Eco Nark 

'rhe scheme for labelling environmentally friendly products 

is designed to enthuse the manufacturers of products to reduce 

----.---
171. Id., H. 7. 
172. Id., H..S. 'Phis roport has to be suhmitted L'Iithin three 

months after the date of coming into operation of these 
rule s. Id., H.9. 

17:3. It! •• RO'10. After the cOlUllIencement of the r-fanufacture. 
Storage and Import of Hazardous. Chemicals (Amendment) 
Hules, 198'1. the occupiers of both the new and existing .. 
industrial activity Shall carry out an independent 
safetyamUtO' Id •• fi.l0 (1,). 

1711 • Id... RO' 13. 

175. Id., R.1'!. 

176. ~., R.l'. and 16. 

177. Id. ~ It.iS. 
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nnd eliminate pollution at the manufacturing stage, to give them 

incentive and to guarantee the consumers environmentally friendly 

products. 

No t if'ication For TJabelling E:nvironmen t Frie ndly rroducts178 

elaborates the Government schellle on labelling products. 179 It is 

a national policy of fixing environment standards for household 

.1 th d t 180 Th b' t' 181 h th t the anu 0 er consumer pro uc s. e 0 Jec .1ves S OW a 

scheme envisaged is specifically for control of industrial pollu-

tion by preventive measures. Thus' ECmfAIIK' is awarded to products 

in order to promote the use of such products by encouraging and 

178. Notification no. G.S .. R.85 (B:) dtd February 20, 1991,. 
1991 C.C.L. po0183. 

179. Ibid. Any product which is made, used or disposed of in 
a way that significantly reduces the harm it would 
otherwise cause the environment could be considered as 
E:nvironment Friendly Product. 

180 •. 

181. 

Ibid. 

Id ... paragraph 2. 
include: 

'rhe specific objectives of too scheme 

1) To provide an incentive for manufacturers and 
importersto reduce adverse environmental impact of 
products. 

2) To reward genuine initiatives by companies to reduce 
adverse environmental impact of their products. 

3) Iro assist consumers to becOllle environmentally respon
sible in their daily lives by providing information 
to tal{e account of the environmental factors in their 
purchase decisions. 

'i) Ultinntely to improve the qunlity of the environment 
a 1111 to encourage too sustainable management of resources. 
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educating consumers for the same which in turn will compel manu-

facturers to adopt environment friendly devices in the manufactur

ing processes. 182 This programme is implemented through a three 

tier administrative mechanism. There are three stages leading 

to the award of the ECOMARK -

(1) a steering committee set up in the Ministry of Environment 

and Forests determines product categories for coverage under 

the Scheme and formulate strategies for promotion, implemen-

tation etc in the working of the scheme; 

(2) a 'llechnical COlllllli ttee se t up in the Central Pollution Control 

iloard identifies the specific product to be selected and the 

individual criteria to be adopted. 

(3) the Bureau of Indian Standards aSsesses and certifies the 

products and draws up a contract with the manufacturers, 

allowing the use of the label, on ptlyment of a tee. 

'rhcse committees are constituted with administrato't6. 

scientists and Directors of eminent institutions to study. They 

formulate, identify and recommend strategies and criteria for the 

eco labelling. whereas the Bureau of Standards implement the 

scheme by assessing each product for its quality.i83 Thus 

man"factt~ers of products falling under notified categories 

have to apply for and get the ECOHAltK for their product through 

182. 

183. 

Id., para 3. 

Ibid. 



134 

testing and certification by the Bureau of Indian Standards. 184 

Considering the environmental impact185 criteria for various 

products have already been fixed under this sCheme. 186 The 

logo for ECOMARK has already been adOpted. i87 

184. Id., para 4. 

185. The products are examined in terms of environmental 
impact such as: 
a) least potentiality for pollution in production, 

usage and disposal; 
b) recycleability and biodegradable nature of the 

product 
c) contribution to the saving of non-renewable 

resources and 
d) reduction of the adverse primary criteria ••• 

186. Products for,which the criteria have been finally notified 
are soaps, detergents, papers and paints. Products for 
Which the draft criteria have been notified and which 
will be finalised after considering objections and 
suggestions are (1) plastiCS, aerosols, wood substitutes, 
edible oil)tea and coffee, lubricating oils, textiles 
diaper etc, packaging I, beverages infant food, pro
cessed food and vegetable products, electrical and 
electronic goods, cosmetics, preservatives and food addi
tives, packaging 11 dry cell and lead acid batteries, 
pesticides, insecticides bioxides weedicides and drugs. 

I ~ 1" S~e A Pf'-sY1(ll)t.. ,b 
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6. National Awards 

The Government instituted this scheme of National Awards188 

as an incentive to provoke a competitive spirit among industries 

by encouraging them to take significant steps for the prevention 

of pollution. 189 The categories of highly polluting industries 

as well as small scale industries are elucidated. 190 This notifi-

cation is a step to enhance the vOluntary involvement of industries 

in prevention and control of pollution. Thus the industries have 

to introduce an environmental protection system191 with environ-

192 mental audit programme. The notification also lays down the 

18H. 

189. 

190. 

191. 

192. 

Notification No.r..S.R.736(E) dt.August 26. 1992 in the 
Gazette of India. Extra-Part 11 Section 3 (i) dt. 26th 
August 1992 p.3-q; 1992 C.C.L. p.550. The ,\ward 
granted each)year, will be in the form of a trophy and 
a citation which will be retained permanently by the 
awardee. 

Id., para 2. The measures for the prevention of pollution 
such as use of clean technology, conservation of natural 
resources, preventing the generation of pollutants. product 
reformation or substitution to avoid its environmental 
impact etc. 

I,!., para q. 

Id., pl'l.ra 7. Such as a policy defined for the units as 
&:Whole, an environmental programme for the site concerned 
and a management system defining the organisational 
measures and working procedures. 

Ibid. The environmental audit programme includes the 
preparation of an environmental statement on the problems 
brought to light during the environmental revieW', figures 
on the units per.formance. summary of the policy, pro
grammes and objectives pursued at the site and information 
on the intentions and steps taken to achieve these 
objectives. This information is to be made a part of the 
Report of the Board of Directors in the Annual Statement 
of Accounts of the Unit. 
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criteria for deciding the eligibility for the award. 193 The 

selection cOJnlllittee19'{ review the nominations for the awards 

forwarded by the Pollution Control Board of the State195 and 

winners will have the privilege of issuing to their employee lapel 

pins, ties or other distinctive badges with the symbol 8NV in a 

circle embosRed on their letter heads and advertisements. 196 

'rhey can also use this symbol in their letter heads and only 

advertisement issued by them. An overall assessment of this 

notification shows that it not only is an incentive but also 

gives the industries 11 chance of self-assessing their environmental 

programmes which is important in the effective implementation of 

pollution control. 

193. Id., para 8 and 9. 
IT is an assesSlIlent of the measures taken by the unit in 
this direction, soundness of the approach, n~ans for 
abatement such as reduction, reuse, recycling or any 
beneficial use of waste generated; sUbstantial and steady 
reduction in the effluents and emissions in the year etc. 
quantitative and qualitative control of pollution and 
measurable environmental impact on the environment are the 
significant major criteria for the selection while meeting 
the standards prescribed is the prime factor for such 
eligibility. 

19't. Id., para 12. The Comlllittee consists of 11 members from 
different stratas. 

195. Id., para 10 and 11. State Pollution Control Hoard 
where the unit is located is the authority for sponsor
ing nominations. 

196. Ju .• para 13. 
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7. Coastal zone regulation 

Notifica tion on coastal Regulation ZonH, 1991197 is ained 

at protectin,~ coastal areas and ensuring environmental.Ly friendly 

198 use of, and activities in, such areas. Tt ensures the control 

of industrial pollution by restricting industrial activities in the 

declared coastal Regulation 20ne. 199 This restriction includes 

prohibition of certain activities 200 and regulation of those 

"ibl t" "t" 201 perm1ss e ac IVl le9. Thus setting up of industries except 

those dlrectly related to sea front or directly needing foreshore 

faclli ties arc prohihi te(). Other prohibited act1 vi ties having 

significance in the control of industrial pollution vary from 

cont.rol of manuf'acturer, handling, storage, or disposal of hazard-

ous substances, setting of units or mechanisms for disposal of 

wastes aud ef.fluents, discharge of untreated wastes and effluent 

from industries, dumping of ash from thermal power stations, etc. 

197. Notification No.S.O.t!" (8) dt. Feb.19, 1991 in the 
1991 C.C.L. at p.125. 

198. Ibid. 

199. Ibid. Coastal Regulation Zone includes the coastal 
stretches of seas, bays, estuaries and creeks which are 
influenced by tidal action (in the landward side) upto 
500 metres from the lIigh tide line and the land between 
the Low Tide IJine and the High Tide Line. 

2ou • .!..~., para 2. 
201 " Id.., Allne xure T. 
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For the purpose of regulating those permitted activities 

a clearance from the Ministry of Environment and Forests is made 

mandatory. rPhe coastal states and Union - Territories shall 

prepare Coastal Zone Management Plan identifying and classifying 

the coastal stretches within their resl~ctive territories in 

accordance with the guidelines. The coastal sones are classified 

into four categories on the basis of its environmental signi-

f
. 202 
~cance. The development or construction &ctivities in different 

categories of CRZ areas are to be regulated by the concerned autho

rities in accordance with the norms laid down by the notification. 203 

8. Environmental Audit 

The programlile for an audit report is made compulsory by 

the Environment (Protection) Second Amendment nules. 

202. Category 1 - Ecologically sensitive areas and Area 
between the Low Tide Line and High Tide Line. 

Category 11- Developed areas upto or close to the shore. 
Category Ill-Areas that are relatively undisturbed not 

coming under either Category I or 11. 
Category IV- Coastal stretches in the AndamanjLakshadweep 

and small islands except those designated 
&s CR~-I. II or lIT. 

203. The norms laid down do not permit any new construction 
within 500 metres of High Tide Line. No construction 
acti.vity except the one for carrying treated effluents 
and waste discharges into the sea. faciltties for carry
ing sea lV'ater for cooling purposes etc will be permitted 
be tween T.JOw 'l'i<.le Line and High Tide Line. 
The norms permit only reconstruction of the authorised 
buildings subject with the existing norms in the category 
IT while restricted and regulated use of category III is 
possible. ~le norms "re prescribed specially for category 
IV permitted very restricted use of such areas. 
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1992.204 The attempt is to promote a self-declaration by the 

industries every year as to the extent of control of POllution. 205 

The programllle enables the industry to render voluntary intorma-

ti 206 on. ny amendment, the expression 'audit report' has later 

been changed to 'environmental statement,.207 Accorrling to one 

208 
author, the very thought of environmental audit is premature 

and a misnormer because, to be an audit it must be an independent 

certification. 

2U /f. Notification No.G. S.f!..329 (E) dt~ 13th t>farch.1992 in 
1992 C.C.!.. lIT p.178. 
Thus a new Uule lJ~ is addecl which inserts lithe submission 
of environmental audit report - ~very person carrying on 
aru industry, operation or process, requiring under S.25 
of ~vater Act, 197 J., or under Section 21 of the .Air Act 
or authorisation under the Razardous ~astes (Management 
and Handling) fiules, 1989 shall submit an environmental 
andi t report .for the financial ye ar ••• " 

205. Ibid. The Form V contains 9 parts (A to I) requiring 
data such as water and raw material consumption, pollution 
generated, hazardous wastes, solid wastes, characteristics 
of the hazardous waste and solid waste, the impact o.f the 
pollution control measures on conservation of natural 
resources and consequently the cost of production. 

206. Environlllent (Protection) Second Amendment Rules, 1992 
contains insertion of Rule 111 and the format for the 
submission of the Audit Report. 

207. 1993 C.C.L. p.2~~. 

208. Laxllli Pappu, "Environment AUdit Report - A Critique". 
in (1992) 2 Comp.L.J. p.29. 
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The audit report,2&9 a periodic document to evaluate the 

work in. the environmental perspective identify the lacunae in 

perception and also will be a source of information to the general 

PUblic. 210 But the program~ of environmental auditing introduced 

as a statutory requirement by the amendment to the Environment 

(Protection) Rules, 1986 is very brief and lack the procedure as 

well as the phases of the process to be followed by the industrie8~11 

Later, efforts are made by industries in collaboration with NEERI 

and Pollution Control Board to eVOlve a criteria for the preparation 

209. International Chamber of Commerce (ICe) defines the 
environmental. a.ud.itin~ as =A sanageae:nt tool compris
ing a systematic, c.ocUlle1l.te.d.~ pe..r.!ooic and objective 
evaluation of how well e·nr .... -o-.....mental organization, 
manageaent and equipae.ut are per.!orad...n& with the aim of 
helping to safeguard the e~~-onment by(l) Assessing 
compliance with eo.p~ po11e~es, Wbieb would include 
meeting regulatory requirement8~. As given in R.R.Naik 
and G.Subramaniaa •• ~ Study and Benefits of Environ
mental Auditing at Cochin Refineries Limited" paper 
presented at Workshop on Environment Audit (30th April 
1993 KoChi) by confederation of Indian Industry(Southern 
Region) Kerala. 

210. At the above mentioned workshop the participants agreed 
to this fact. Both, the Environmental Scientists and the 
Industry representatives considerad the pros and cons of 
this auditing and concluded that such an auditing has 
many advantages. 

211. The Amendment contains just !'- declaration,.the format in 
the Append1x.A. 
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of this report. Thus the progralllme if properly carried out, is 

no doubt an important tool in the efficient management of environ-

mental \tork assessment. in industry and also a reSVonse to public 

request for greater industry involvement in environmental protec

tion task. 213 nut diversity of industrial activities calling for 

technical exvertise drawn frolll different disciplines and the 

demand for an unbiased professional body of experts for the same 

aTe illlpediment at present for the implementation of this prograUlllie.
214 

'rile long cry of environmentalists and academicians at 

last reached the law makers and notification under 8nvironment 

212. Thus a workshop was held on 30th April, 1993 at Kochi by 
the Confederation of Indian Industry (Southern Region) 
Kerala participating industries, NlmUI, Kerala Pollution 
Control noard as well as Academicians from Cochin Univer
sity. Industrialists highlighted the difficulties that 
they find in preparing such a report, while NRERI came 
forward to trace the evolution on 8nvironmental Audit 
Bud assess the advantages and disadvantages of such an 
auditing. Cochin Refineries Limited C8me out to educate 
the participants the way in Which or the procedure 
followed by them to prepare such a report. lloth NEERI and 
Cochiu Hefineries Limited put forward. 'Guidelines' to be 
followed by the industries in preparing the report thus 
filling to some extent the deficiency~ £Jl.cit., p.209. 

213. R.Il.Naik and G.Subramaniarn. ~!....cit •• 

211.. Laxmi Pappu~ ugnvironmental Audit Report - A 
Critique" £.£.£,!.!., p.30. 



(Protection)Act and Environment (Protection) Rules introduced 

the process of environmental impact assessment. 215 Factors like 

distribution of powers between the Centre and States projected 

itself since Central interference on State subjects in the name 

of environmental protection essentially invited the charge of 

216 the notification eroding state powers. Such impediments 

delayed the process for nearly tlfo years - when at last in 

199'-1 the final notification on Rnvironmental Impact Assessment 

came into being. 217 

Environmental clearance notification identified problems 

like destruction of natural resources and pollution affecting 

the health and very survival of living beings. Protection and 

improvement of the quality of environment by control of pollu-

tion and restricting developmental activities to the carrying 

215. 

216. 

217. 

Notification No.S.O.B5 (E) dtd January 29, 1992 published 
in the Gazette of India. Extra-Part 11 Section 3 (ii) 
dtd 29th Jan t 92 pp.7-11 or 1992 C.C.L. p.59. 
Environment Act Notification "Raising a storm of protest" 
in Indian Express (Cochln) 6. JI.1992. 

Notification No.S.O.60(r..:) dtd 27th January 1994 J,>ublished 
in the Gazette of India, Extra-Part 11 Section 3{ii) 
dated 27th Janunry'Y~ pp.~-7. 



capacity of the eco-system are the goals to be achieved by proper 

Environment Impact AssessllIent and necessary Environment Management 

PI 218 
an. 

Generally speaking. the expansion or modernisation of any 

activity if the pollution load is to exceed the existing one or 

new projects listed in Schedule 1219 require an environmental 

clearance by the Central Government in accordance with the proce

dure specified in the notification. 220 nut the application of this 

221 
notification is restricted by the exemption clause and an environ-

mental clearance in the strict sense is mandatory only for items, 

'I, 6, 8, 11, 15, 18, 2U, 22, 23, 21{ and 26 irrespective of the 

218. 

219. 

220. 

221. 

Supra. n.216. These goals are to be achievedby careful 
assessment of a project proposed to be located in any 
area for the prevention. elimination or mitigation of 
the adverse impact right from the inception stage of 
the project. 

Id., The Schedule I gives a list of 29 items. 

Id .• para It o:f the notification contains the procedure 
in detail 
1) 'rhe procedure consists of submission of the application 

by the desiring person in the proforma specified in 
Schedule along with an Environmental Impact Assessment 
Report and an Environment Management Plan to the 
Secretary ~(inistry of 8nvironment and Forest, New Delhi. 

2) Evaluation and assessment of the sallle by the Impact 
ASBessn~nt Agency with a committee of experts as per 
Schedule ITI. 

3) Impact Assessment Agency will prepare a set of reco
mmewiations based on various :factors. 

11) Grant or re .je c t the tlpplica tion with in a period of 
nine ty days, valid :for a period or fi ve years from 
commencement of the construction or operation. 

Id. _ para 3. 



amount invested. 222 In the case of site specified projects, preli-

minary site clearance from the Central Government is compulsory 

223 while initiating any investigation and surveys_. The notifica-

tion also provides for public participation anu information to a 
22/{ 

certain extent. 

Public Liab~lity Insurance Act, 1991 

The object of this Act is to safegu.J:d the interest of 

the victims of accidents as well as enable the industry to discharge 

its liability in settling claims arising out of major accidents. 225 

'fhe common In\{ liability of the owner to give relief to any victims 

222. Ibid. 
~Petroleum Refineries including crude and product 
pipelines,(2) Pesticides· (TeChnical), (3) Bulk drugs 
and pharmaceuticals, (It) Asbestos and Asbestos products, 
(5) Integrated paint complex including manufacture of 
resins and basic raw materials required in the manu
facture of paints. 

223. Id., The site clearance is mandatory for 
Ta) mining, (b) pit-head thermal power stations. 
(c) hydro-power, major irrigation projects and/or 
their combination including flood control, 
(d) ports and harbours (excluding minor ports), 
(e) for prospecting and exploration of minerals 
above 500 hectres. 

22J,. Id •• para 2. Thus the set of recommendations prepared 
by the Impact Assessment Agency Shall be made available 
subjoct to the public interest to the concerned parties 
or environmental groups on request. Silllilarly~ comments 
of the public may be solicited, if so decided by the 
ImI'act Assessment Agency. Public shall be provided 
access to the summary of the reports/Environmental 
Management Plans subject to the public interests. 

225. Public IJiabili ty Insurance Act ~ 1991 (Act 5 of 1991) 
in 1991 C. C. L. 11 p.li5. The objectives of the Act is 
to provide immediate relief which would not prevent the 
victims to go to court for claiming larger compensations. 
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is given a statutory recognition, the long felt need projected 

throughout judicial review of environmental problem. Bhopal 

tragedy has accelerated this long felt ~ece'ssity to shape such 

t t t .. 226 a s a u ory prov1s100. 

The Public Liability Insurance Act is a double edged 

weapon for, in addition to the relief to the victims, other 

than workers, the Act envisages a scheme aiming at reducing 

the burden of the owners of industrial entities. 227 It is a 

!lQ fault liability.228 Thus, the duty of the owners to insure 

and liability to pay damages are the two iaportant features of the 

226. Thus, growth ot hazardous industries and accompanying 
risk from accidents to 'the public and the unwillingness 
of the industrialists to readily cOlllpenBate~ necessitated 
the legislative interference to provide .. m.nd.tory insur.nce 
for co~nsating the victims of hazardous industrial 
processes. See Karkarats commentaries on Public Liability 
Insurance Act, (1991), p.!. 

227. Section 4. Duty of owner to take out insurance policies. 
Thus those who handie by starting new industry or already 
having such industries before the commencement of this Act 
shall take out insurance policy to insure ~ainBt 
liability to give relief under S~ctlon 3 (1). 

228. Section 3 (1) provides that where death or injury to any 
person (other than a workman) or d~ge to any property 
has resulted from an aCCident, the owner Shall be liable 
to give relief aB specified in the Schedule. Section 3(2) 
proclaims it aB a 'no fault liability' tor, the claimant 
shall not be required to plead and establish that the death, 
injury or dam ge was due to any wrongful act, neglect or 
default of any person. 
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Act thereby providing interim compensat1oD iD' cases of industrial 

accidents. 229 The District Collector is the authority to implement 

the provisions of this Act by following the. procedure for the 

same. 230 An application for claim for relief may be made not just 

by,:the person who has sustained injury. 231 This right to claim 

229. The word accident is redefined by the 1992 Amendment 
of the Act (The Public Liability Insurance Amendment 
Act. 1992 No.!! of 1992, 31st March 1992) in C.C.L. 
1992 p. 19 4 
'Accident' means an accident involving a fortuitous, 
sudden or unintent occurrence while handling any 
hazardous substance resulting in continuous or inter
mitted or repeated exposure to death of, or injury to, 
any person or damage to any property but does not in
clude an accident by reason only at war or radio 
activity" • 

230. Sections 5 and 7. The District Collector is to -
(1) verify the occurrence of such accident. (2) cause 
publicity to be given for inviting application under 
Section 6 (1), (3) receive the application, (4) give 
notice of the applicant to the owner, (5) give the 
parties an opportunity of being heard, (6) hold an 
inquiry into the claim and make an award determining 
the amount of relief specifying the person or persons 
to whom such amount shall be paid. 

231. Section 6 applicat~on for claim may be made -
(1) by the person who has sustained the injury, 
(2) by the owner of the property to which the 

damage haB been caused. 
(3) where death has resulted from the accident, 

by all or any of the legal representatives of 
the deceased or 

(4) by any agent duly authorised by such person or 
owner of such property or all or any of the legal 
representatives of the decease, as the case way be. 



compensation is in addition to any other rigll t to claim compensa

tion. for. it is only an interim relief. 232 The Central Govern

ment c~\U authorise any person with the power to call for 233 

information. entry and inspection or search and seizure in addition 

to its power to give directiollS similar to that under the other 

231, three environmental statutes. Again cognisance of offence 

is le.ft wi tit the Central Government or any author! ty or officer 

232. 

233. 

23 ' •• 

. --.--.- .---~----

Section 8. 

C;ection 9 - 11. 

~ ny Notification No.780(E) dtd Nov.15. 1991 
~ this power is delegated to the State Govern-
o JIIent to exercise it with their respective 

jurisdiction and the Central Pollution Control 
Board for the whole of - India suoject to 
recovation in puuli~ interest. 

Section 12. This power to give directions is the same as 
similar provision under \vater Act, Air Act aud Environment 
(Protection) Act which includes the power to direct. 
(a) prohibition or regulation of the handling of any 

hazardous sub stance or 
(b) stoppage or regulation of the supp.ly of electriCity. 

water or any other service. fly notification No.S.O. 
779 (B) dtd November 15. 1991 the Central Government 
delegated thlS power to the respective State Governments 
subject to revocation at any time. 



23t= authorised in this hehalf by that Government. ) 

Penalty for the contravention of provls10ns or failure 

to cOlllply \dth any direction under section 12 is high236 and the 

Schedule elaborates the rate oJ: interim compensation for injury 

----.--. ----
235. Ay notification No.2B2 (E) dated March 19, 1993 the 

Central Goverrunent authorised the officers and authori
ties listed in the table .for the purpose with the juris
diction under Section 13(1) and Section l8(a), 1993 
C.C.L. p.317. It contains the list II officers and 
authorities suc~ as 
1) Any Director, ,Joint Secretary, Adviser or Additional 

Secre tary to the Government or Tndia in the nepart
lIIent of IUoctricity and Fire - (\{hole of Ind.in). 

2) '['he Chairman or Nelllber - Secre tary of Central Pollu
tion Control floanl ('vhole of India). 

3) The Government of the State representetl by the 
Secretary to the State Governme nt in charge of 
Environment (Ifuole of India). 

'I) 'rhe Chairman or Nember-Secretary of Sta te Pollution 
Control Board ('fuole State). 

5) ,{'he Chairman or Member Secretary of Union Terri tories. 
6
7

) District Collector - (Whole nis trict) 
) Regional Officers of the Central Pollution Control 

Board ~vho have del egated pOlfers under Section 20,21 
and 23 of !vater Act and Section 21j of Air Act - Area 
of laid by Centra 1 Board. 

8) TlHgional Officers of State Pollution Control Board 
\vho hovo delegRted pmvers under Section 20, 21 and 23 
of Ivater Act - Area as laid by State Boar d. 

9) Regional Officers of the State Pollution Control Doam 
who have delegated powers under Section 24 of Air Act -
Area aB laid down by the State Doard .. 

10) Any regional/zonal Officers or a Director in charge of 
a Regional Zonal Office of the Ministry of 8 & F - Zonal 
Tlegional Area as laid dOI.,n by ~finistry oi K~F'. 

11) ,Joint Director (Legal) in the Department of 8,~F' -
whole of In(iia. 

236.. Section 1 /-1. The Act prescribes imprisonment for a term 
not les8 than one year and six months extending upto 
six years or \vith fine not less than one laJ~) or both 
for contravening Section 4 (1) and (2) and direction 
under Section 12. 



sustained or 109s of property.237 Public Liability Insurance 

(Amendment) Act, 1992238 added a new Section 7-A which confirmed 

the lianility further by the establishment of an Environment 

flelief Funl} by the Central Government239 to which every o\tner shall, 

together with the amount of premium, pay through the insurer an 

t t di th t f . 240 Th C 11 t i amoun no excee ng e amoun 0 preml.um. e 0 ec or s 

authorised to pay relief from this fund and the owner shall 

241 deposit such amount as directed by the Collector. But, at the 

sane time, the maximum extent of liability is limited. 242 The 

237. 

2.38. 
239. 
2 1.0. 

Schedule states: 
1) Reimbursement of medical expenses upto a maximum of 

Rs.12,500 in each case 
2) For fatal accidents the relief will be b.25,OOO/

per person in addition to medical expenses if any 
upto Rs.12,500/-

3) For permanent total or permanent partial disability 
or other injury or sickness, the relief will be 
(a) medica 1 expenses upto Rs.12,500/ in et'lch case and 
cash relief on the basis of percentage of. disablement 
aB certified by a physician. The relief for total 
permanent disability will be b.25,OOO/-

~) For loss of wages due to temporary partial disability, 
a fixed monthly relief not exceeding ~.1000/ per month 
upto a maximum 3 months. 

Supra. n. ' •• 
Section 7A. 
Id., Amendment of Section 7. Thus the provision lthich was 
Oilly an alternative lIIeasure has been made a compulsory one 
by the amendment. 
Ibid. 
Public Liability Insurance (Amendment) Rules, 1992. By 
notification No.G.S.R. 87 (8) dated February 5 1992 in 
Goverrnnent of India Extra Part 11 Section 3(ii~ dated 
February 6, 1992 p.2. This Amendment Rules 1992 added 
after R.9 the Rule 10: 
Extent of Liability - The maximum aggregate liability ot 
the insurer to pay relief under an award to the several 
claimants arising out of an accident Shall not exceed n5.5 
crores anu in case of more than one accident, it shall 
not exceed b.15 crores. 
In case the award exceeds the total amount of the amount 
o.t insurance, the sum shall be met from Relier Fund and 
in CRse it falls short, the amount shall be me t by the 
owner. 
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Central Government has specified also the quantities fer which 

or exceeding which every owner handling hazardous substances 

shall have to take insurance policies as per the Act. Everything 

~aid and done, this Act is still in clutches for it provides 

only for immedi.te interLffi r~lief whereas the final liability 

of the owner will depend on existing regime of tortious liabi-

lity which requires fault or negligence on the part of the 

owner to be proved. 

National Environmental Tribunal 

This Act as it is clearly stated in the objective is a 

statutory recognition oi the strict liability for damages 

244 arising out of accid~nts. But the Act restricts itself to 

hazardous industrial process. ~hus the owner of the industry 

is liable to pay compensation for death or injury to any person 

other than a workman. There is no need to plead and establish 

the wrongful act. It is actually a foreward step for imple-

menting PIL# 1991 which provides for interim compensa~~qn. 

This Tribunal is to be established at the nat~onal level. 

Members include judicial members, technical members, chair-

person-man and Vice-Chairpersons as the Central Government may 

deem fit. Within this Tribunal may be formed benches consisting 

of one Judicial~Member and one Technical Member. The constitu-

tion of the Tribunal shows that it is envisaged to be a body 

of eminent jurists and technical personalities. This act takes 

away the jurisdiction of courts to deal with claim for compen-

244. Objectives and reasons in National Environmental 
Tribunals Act, 1995 (Bare Act) • 
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sation in industri.l .ccidents. Supreme Court is given 
245 

appell.te authority. Schedule contains the list of heads 

under which compens~tion can be claimed which includes death, 

injury_ loss of wages, dfmages to private property to name 

246 a few. 

The evaluation of these legislative attempts and 

delegated legislation to protect the environment shows 

that the need for a comprehensive legislation to control 

pollution is yet remaining. Though EP Act was hailed as 

an umbrella legislation it is at best a paper tiger meant 

to assuage the feeling of environmentalists. 247 

248 
M~ny of the provisions ~re neither property defined 

nor clearly drafted to deal with the essential problems related 

245. 

246. 

247. 

248. 

12., Section 24. 

SChedule under Section 3 (1). 

K.Jayakumar, NEnvironment Protection Act, A Critical 
OVerview", &98~ C.U.L.R. 33 at p.38. 

Id •• p.35. Section 26 defining 'environment pollutant' 
rs-inadequate. The inadequacy is realized even by the 
draftsm.n .s seen from section 6 (2) (b) where the words 
~ncluding noise' is introduced to qualify the term 
-environment.l Pollutants·. The limitation of the 
definition to the three states of matter which c~uses 
pollution is another aspect7 the fourth state, viz., 
Nplasm~" used in .dv~nced scientific and technologic~l 
experiments and which is ~t the threshold of industri~l 
use is left out. This may present problem of regulation 
in view of the present definition". 
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to water pollution. Among these regulation of groundwater 

249 need special mention. In India we still do not have _ 

comprehensive legislation to regulate pollution of ground 

water and defect through has been pinpointed in the academic 

circle 250 and is yet to be rectified. 

249. Alice Jacob, MDevelopment of Ground W.ters: Need 
For Leg.l Regulation", 32 J.I.L.I. (1990) 540 
at p.542. 

250. Id., p.543. It is time that the State enact legisla
tion for the development of ground waters taking 
into account physical and hydro-geological consider.tion. 



CHAPTER V 

GEt-.YERAL STATlJl'ES BEARING ON ENVIRONMENT 

Industrial pollution is controlled to certain extent even 

before the enactment of these environmental statutes deAlt with 

in the earlier chapter. Tiwari Committee1 constituted to reyiew 

the envirorunental legislation and extent of control existing 

over enviro~~ental degradation, identified that there were in 

existaoce tor long,two hundred odd laws dealing with environ

mental matters some of which of course were concerned with pollu-

tion control. Environmental policy, then, was not a harmonious 

2 coordination of environment and development. EnYironmental 

matters limited themselves to functions like protection of 

public health and restriction ot resource utilization in the 

economic perspective. Their significance rests on the fact that 

indirectly they also reduce the consequences from pollution 

considerably and if amended in an environmental perspective 

can better serve all round environmental protection programmes 

including control of industrial pollution which affects the 

health of not only workers and their family but also members 

ot the general public in the neighbourhood. 

1. 

2. 

Tiwari Committee Report (1980), supra Chapter ~ !.n.35 
at p.19. 

Chatrapati Sin~h,_·Lagal Policy For Environmental 
Protection", ~98~ C.U.L.R. P.S. Thus it was that it 
these laws protect or conserve, ~hey get in the way ot 
production and development, and where their aims are 
industrial or demographic development, they grossly 
overlook the conservation and protection objectives. 
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In a country like India where 'dharma' was the rule ot the 

law and lite, ancient society g~ve much value to the protection 

ot the environment. 3 This state of affairs continued to exist 

for a long time till the time when industrialisation had set in 

upsetting the balance. There were only general provisions deal

It ing with the offence of pollution in the penal laws. The 

dieties of industrialisation had its counterchecks in the tor. ot 

certain laws specifically regulating each industrial activity 

and in their train in the torm of certain provisions therein 

protecting the environment from the ill-etfects ot such act i

vities. 5 

Local legislation, working at the grass-roots with the task 

ot protecting public health also control industrial activities 

by licensing and restricting irresponsible utilisation ot drains 

tor carrying hazardous and other industrial waste. Laws tor 

protecting the natural resources serve as a check on the industrial 

activities causing pollution. 

3. C.M.Jariwala. "Changing Dimensions ot Indian Environmental 
Law". in P.Leelakrishnan et.al.. (Eds). Law and Environment (F;,'2) 
p.1. Ancient literature contains tull evidence OD this 
matter. It was the dharma of everyone to protect the nature. 
People worshipped nature as well aB objects ot nature. ADd 
tor causing injury to nature, punishments wera prescribed. 
Natural resources like rivers enjoyed great significance and 
were considered as Goddesses with purifying capacity. Foul-
ing ot water ot a river was considered a sin and attracted 
punishment. 

q. Indian Penal Code, 1860 and Code of Criminal Procedure, 1973 
deal with pollution as an oftence under different section8 and 
is an important tool used by those aggrieved by industrial 
pollution resulting in nuisance. 

5. For eg.Boilers Act of i923; Explosives Act of i88~; Explosive 
Substances Act ot 1908; Petroleum Act of 1934; Workman's ooa
pensat10n Act ot 1923; Poisons Act ot 1919 ate. 
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Thus the legal measures having bearing on the control ot 

pollution caused by industries can be classified into tour 

categories: 

1) General laws that provide for the control ot pollution a8 

part ot the criminal justice administration. 6 

2) Specific industrial laws that inter alia control pollution. 7 

3) Planning laws that control pollution in order to protect 

public health,S and 

q) Planning programmes and laW's aimed at protecting natural 

resources tram the industrial and municipal misuse. 9 

General laws 

1. Indian Penal Code 

The provisions under the Indian Penal Code dealing ~ith 

offences affecting the public health and safety, public nuisance 

or mischief are those earliest measures baving consider-

able significance tor the control ot industrial hazards. 

6. For example Indian Penal Code ot 1860 and Code of 
Criminal Procedure ot 1973. 

7. For example Factories Act of 1948, Industries (Development 
and Regulation) Act of i951. 

8. 1-iunicipal and Panchayat Acts. 

9. Ganga Action Plan ot 1985. 
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Thus, it makes a specitic provision for punishing an offender who 

voluntarily fouls the water of any public spring making it less 

tit for which it is ordinarily used. 10 The intentional act of 

fouling is the essence of this section applying only to a public 

spring or reservoir. The application ot this provision depends 

11 on the nature of the environment affected by the act. 

The pollution ot waters other than springs and reservoirs 

is considered separately as a public nUisance 12 They are acts 

affecting seriously the health, safety, comfort or convenience 

10. Indian Penal Code Section 277 ~tates: "Whoever voluntarily 
corrupts or fouls the water of any public spring or reser
VOir, so as to render it less tit for the purpose tor which 
it is ordinarily used, shall be punished with imprisonment 
of either description for a term which may extend to three 
months, or with tine which may extend to five hundred 
rupees or with both". 

11. The question raised is whether the term 'publiC spring' 
includes a river or a canal. 
In 4ueen V. Vittichakkam, I.L.R.4. Mad. 229 the conclusion 
arr1ved at is that the public spring contemplated under 
section 277 ot the Indian Penal Code did not include 
continuous stream of water running along the bed of a river. 
Following the same line Bombay High Court reiterated the 
same view in Emperor v. Nanar~n (1904) 6 Bom.L.R. 52. 
Thus the application is restricted and this may be because 
rivers or canals were then thought to haye the self-purify
ing-capacity since the foul is to be carried far away by 
the following currents. 

12. The Indian Penal Code of 1860, Section 299. 
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of the public and do not include a private nuisance. 1} A similar 

provision having significance to a certain ~xtent in charging 

a polluting industry is the provision dealing with mischief. 

It applies both to damages to the public as well a8 to any 

person
1q 

and it a person intentionally fouls waters of a well or 

lake or river) causing health hazards to those living in the vici

nity, can be prosecuted for the same. 

Code of Criminal Procedure 

Code 01 Criminal Procedure of 1973 credits itself by the 

fact that it has a provision used extensively by the persons 

affected by industrial pollution since long and for the longest 

period of time with great implications. 15 It was a relief in the 

13. The Indian Penal Code, Section 268 of 1860 defines public 
nuisance-. A person is guilty of a public nuisance who 
does any act or is guilty of an illegal omission which 
causes any common injury, danger or annoyance to the public 
or to the people in general who dwell or occupy property in 
the ViCinity, or which must necessarily cause injury, 
obstruction, danger or annoyance to the persons who may bave 
occasions to use any public right ••• • 

14. Section 425 of the Indian Penal Code states: -Whoever, with 
intent to cause, or knowing that he is likely to cause, 
wrongfull 10S8 or damage to the public or to any person, 
causes the destruction of any property, or to any such 
change in any property or in the situation thereof as 
destroys or diminishes its value or utility or aftects it 
injuriously commits mischiet-. 

i5. Section 133 of the Crimin~l Procedure Code provides a speedy, 
summary remedy against public nuisance and the provision 
is used tor the control of industrial pollution when the 
public complain of nuisance is caused by the industry or 
operation. 
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re.l sense ~or, indiscrimin.te use of dr.ins, rivers;etc. by 

the industries when affected the public with no legisl.tion to 

control it as .n environment.l pollution, public could invoke 

this provision .nd courts did not l.g behind 1n elev.ting this 

power, vested in the M.gistr.te for removal of public nuisance, 

16 to a credible remedy for industrial pollution. The signif1-

cance of this section is not at .11 affected even in the w.ke 

17 of specific legislation for the control of pollution. It will 

not be an ex.ggeration if we recall th.t Supreme Court decision 

in the 80's Ratlam's casel8 brought under Section 133 of the 

Crimin.l Procedure Code widened the scope of these provisions 

to such an extent that further development 1n environment.l 

jurisprudence took place on this firm and strong basis. 19 

16. Infra, Chapter 6 on 'Common Law Remedies' deal in 
detail how the judiciary could ascertain control of 
pollution caused by industries using this provision. 

17. It was. controversial issue which High Courts of 
different states disposed off differently. The con
clusion arrived at, 1s that no specific legisl.tion 
can reduce the signific.nce of this provision. 

18. Municipal Council, R.tl.m v. Vardhicnand, A.I.R. 
1980 S.C. 1622. 

19. Supra. n.16. 
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Civil "Procedure Code . 
A civil suit for permanent injunction restraining the 

polluter from causing public nuisance in yet another remedy 

in which the common law remedy is given a statutory recogni-

20 tion. Code of Civil Procedure ensures the right of action in 

case of public nUisance. 21 High ~ourt or Ananra Pradesh upheld 

the coexistence of this provision side by side with the specific 

legislation for env1ronmental protection in order to Control 

22 
industrial pollution. 

Similarly the Easement Act, restricts certain rights such 

as exclusive rights to enjoy and right to advantages arising trom 

situation to enjoy without disturbance the natural advantages 

20. Code ot Civil Procedure, 1908. 

21. Id., Section 91 reads: 

"Public nuisance and other wrongful acts affecting the 
public-1) In the case ot public nuisance or other wrong
ful act affecting, or likely to affect, the public, a suit 
for a declaration and injunction or for such other reliet 
aB way be appropriate in the circumstances of the case may 
be instituted -
a) by the Advocate General or 
b) with the leave ot the court, by two or aore persons, 

eventhough no special dam~e has been caused to such 
persons by a reason of such public nuisance or other 
wrongful actw. 

22. M/s Sreeniv&sa Distilleries v. S.R.Thyagarajan and others, 
A.I.R. 1986 A.P.328. 
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arising trom its situatlon. 23 At the common law every ripari~ 

owner is entitled to the continued flow at waters of a natur&l 

stre&m in its natural condition ~ithout any obstruction or 
24 pollution. 

Thus these provisions under the general laws gave 

statutory implementation to common law remedies. Though, except 

Section 133 ot the Code ot Criminal Procedures all other prov1-

sions are used very rarely, they &re considered the tools tor 

controlling pollution. 25 

II Specific Industrial Laws Bearing in Control of Pollution 

Those specific industrial laws enacted with different 

purposes contain provisions that incidentally control pollution 

23. 

2~. 

25. 

The Indl&n Easement Act, 1882 (Act V of 1882), Section 
7(a) an~ 7(b). This right includes the right at every 
owner at land that within bis limits, tbe water which 
naturally passes or percolates by, over or through his 
land shall not, betore 80 passing be percolated, be 
polluted by other persons. (Illustration (t» and right 
of every owner that water passing through natural 
stream shall be allowed by other persons to flow within 
such owner's limits, without interruption, alteration ete 
in quantity, direction, force or temperature(Illustration(h~. 

Salmond, The Law at Torts (1981) p.230. 

One such case is Babulal v. GanSh~amdas Birla, decided by 
the M.P.High Court on 19 May, 197. It was a case brought 
under Sect10n 268,269,277,288 and 290 ot the Ind1an Penal 
Code. 
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caused by industries. Though there are a number of laws tor 
26 controlling individual industrial processes or even control 

pollution at the regional level,27 the idea here is to con-

centrate only those national laws baving si&oificanc8 in com-

promising the national industrial policy with environmental 

policy. 

Factories Legislation 

Industrialisation got momentum after independence as the 

planners considered it to be the right step in the right dire

ction. 28 Industrial policy introduced as early as In 1948,29 

therefore, put forward measures for achieving the same which 

included the welfare of the industrial workers. Factories Act, 

30 1948 in essence is contemplated as a social welfare legislation 

26. Supra. n.6. 

27. For example Bengal Smoke Act, i905, Bombay Smoke Act, 
1912, Water Prevention and Control of Pollution Act, 
Maharashtra. and Water Prevention and Control of 
Pollution Act, Orissa etc. 

28. See tor details supra. Chapter 3. 

29. Industrial Policy Resolution 1948 as 
New Industrial Polic and Procedures 

30. Objectives and reasons held that the main object ot 
1948 Act is to ensure adequate safety measures and to 
promote the health and welfare of workers. 
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deAling in detail with provisions such as health, safety and 

welfare of the workers to be achieved through cleanliness in 

the premises and s&fe working conditions.)1 This Act contains 

certain general provisions relating to protection of health.
32 

A significant provision from the environmental angle is the one 

relating to disposal of wAstes and effluents. Thus the idea at 

environment protection crept into the management realms, 

because they had to dispose off wastes and effluents. 33 Punish

ment is provided tor violation of the provi8ion. 34 

3i. Factories Act 19~8. Section 7A inserted by amendments 
in 1987. (Act 20 of 1987). It prescribes the general 
duties of the occupier of a factory to ensure the 
health, safety and welfare of the workers at work in 
the factory. 

32. Id., Sections 11-20. 

33. Id •• Section 12 (1): Effective arrangements shall be 
made in every factory for the disposal of WAstes and 
effluents due to the manufacturing process carried 
therein. Amendment of the Act in 1976 introduced the 
requirement that the effluent and wastes should be 
treated before disposal of the same. Earlier the 
provision contained aimed at only the disposal ot the 
waste and effluents. 

34. Id., Section 92 provides for punishment or violation 
Which is Lmprisonment for a term extending to three 
months or fine extending to five hundred rupees or both. 
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Precaution against dangerous fumes is another preventive 

measure for controlling pollution by industries. 35 These pro-

visions are further implemented Spec1Iical~y through the rules 

framed by the State Governmant. 36 Thus the Act authorises the 

State Government to make rules for the approval, licensing and 

registration of factories instead of directly laying down the 

norms tor such approval. l1censing and registration. 37 These 

rules entrust authorities such as Local authority, Effluent 

Board, Director of Fisheries and Health Officer the power to ap{)rove 
38 the arrangements tor the disposal ot effluents and waste. 

35. I~ •• Sectio~ 36. 
36. Id., Section 12(2) provides that the State Government may 

make rules prescribing the arrangements to be made under 
sub-section(l) or requiring that the arrangements made in 
accordance Shall be approved by such authority as may be 
prescribed. By virtue of this delegated power State 
Governments have made rules thereunder such as U.P.Factory 
Rules, 1950; Tawil Nadu Factory Rules, 1950; West Bengal 
Factories Rules, 1958; Haharashtra Rules, 1963; Mysore 
Rules, 1969; Kerala Rules, 1957 etc. 

37. Id., Section 6(1). But section 6(2) circumscribes the 
purpose ot such approval by laying down that. it no order 
is communicated to the applicant within three months, the 
permission applied for will be dee~d to have been given. 

38. Thus approval Shall be obtained from the Local Authority 
in Case the drainage system is to be connected to public 
sewarange system. but when there is no public package 
system to be thus connected the approvin, Authority is the 
Health Officer or Public Health Authority (For example: 
Rule 22 of Maharashtru Factories Rules, Rule 18 and 52 of 
the Mysore Factories Rules). U.P.Factories Rules provide 
for the approval of the Effluent Board cOnBtituted by the 
State Government (Rule 18) while Tamil Nadu Rules 
provide that approval shall be obtained trom the Director 
of Fisheries or such authority as the State Government 
may appoint in this behalf (Rule 17 (3 »). 
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Judicial interpretation bas elevated this step for effective 

arrangements to a mandatory one and a factory can be prosecuted 

tor an offence under Section 92 read with Section 12 of the Act 

and Rules framed thereunder. 39 Thus, there are only a few pro-

visions under the Factories Act having relevance to some extent 

for the control ot pollution in the environmental perspective. 

Bhopal tragedy led to the amendments of Factories Legi-

slat ion along with the environmental statutes by inserting 

provisions imposing certain specific responsibilities on the 
~O occupier of factories engaged in hazardous processes. Tbe 

~1 Act by defining hazardous processes acknowledged that 

pollution of general environment or material impairment to the 

health of the workers may be caused by unscrupulous industrial 

processes. Thus it is not the effluents and wastes alone that 

will have adverse impact on the worker's health, but special 

39. For example, High Court of Allahabad in the case ot 
Nagendra Lal v. State of U.P., 1981 (~J) Factories and 
tabour Reporter, 144 overruled its own single bench 
deciSion and held that a factory can be prosecuted for 
an otfence under secti0u 92 read with section 12 of the 
Act and the Rules even it the plans for the arrangement 
of effective disposal of wastes and effluents have 
neither been approved nor disapproved by the Effluent 
Board_ p.1~7 .• 

40. Supra. n.32. Chapter IV A inserted by Act 20 of 1987. 

41. Id., Section 2(6) "hazardous process· means any process 
or activity in relation to an industry specified in the 
First Schedule where, unless special care is taken, raW 
materials used therein or the intermediate or finished 
products, byproducts, wastes or e~fluents thereof would -

1) cause material impairment to the health of the 
persons engaged in or connected therew~th, or 

i1)result in the pollution ot the general environment. 
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care" ls required with regard to the raw materials used, inter-

mediate or finished products and byproducts to avoid such conse

quences. This definition has thus added an environmental dimen-

sion to this otherwise social enactment to protect the workers 

engaged in industrial activities. • 'iorkers right to information 

about health and safety at work as well as the right to complain 

about the inadequacies of health and safety measures is protected 

along with a duty cast on the workers not to misuse or neglect 

the safety devices. 42 

With a view to.chievetnenew objective the steps taken 

include: 

1) constitution of a Site Appraisal Committee43 to examine 

applications for the establishment of a factory involving 

hazardous processes and make its recommendations to the 

State Government within ninety daya. 44 

42. Id., Section 111 A(i) and (il) - rights and Section 111 
the duty. 

43. Id., Section 41 A(1). It is an expert body ~ith Chief 
inspector as its Chairman. Other members include repre
sentatives of - The Pollution Control Board, both Central 
and State; Meteorological Department, Town Planning Depart
ment of the State aDd Expert in the field of occupational 
health. In addition, there are five other members co-opted 
by the State Government such as scientist with knowled&e 
of hazardous processes involved in the factory representa
tive of local authority aDd three others deemed fit by th~ 
State Government. 

44. Id., Section 41 A(2). 
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2) compulsory disclosure of information by the occupier~5 

3) sp8ci~ic responsibility ot occupier in relation to hazardous 

~6 processes. 

1,) power of Central Government to appoint Inquiry Committee 47 

5) permissible limits ot exposure of chemica~ ana toxic 

substances. 48 

6) workers participation io s~ety management49 and 

7) right ot ~orkers to warn about immediate danger~O 

If an evaluation of these provisions is made in the environ-

mental perspective, there is no doubt that somathing progressive 

is envisaged for the health and saIety of the workers involved in 

45. ~., Section 41 B. 

46. ~., Section 41 C - It includes maintaining a health 
record or medical record of workers exposed to any 
chemical, toxic or harm~ul substances and aPPOintment 
of an officer to provide facilities for protecting 
workers. 

47. Id., Section ~1 D - The inquiry Committee conSists ot 
Chairman and two other members to enquire to the 
st~ndards of health and safety. 

48. Id •• Section 4i F. 

49. Id., Section ~1 G. 

50. Id., Section 41 H. 
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hazardous industrial processes. But the protection of the 

general enviror~ent from industrial hazards is yet to be 

AChieved. Even then there are attempts made positively such 

AS constitution of a site appraisal committee for the location 

of an industry. But, the Amendment Act did not lay down any 

cr~teria for the location of such industries. The appraisal 

committee is only an advisory body to make recommendations 

leaving the decision making power to the State Government. 

The constitution of the committee shows that it is a forum ot 

executives representing the Government leaving aside the parti-

cipation of the general p~bllc. Moreover, on the State Govern-

ment's approval to an application for the establishment of a 

factory involving hazardous processes, no turther approval 

trom the Pollution Control Board under ~ater Act or Air Act 

is nece8sary.51 This in e~fect can avoid the control at the 

Pollution Control Board over industrial establiShments and thus 

reduce the Significance of environmental statutes considerably 

bringing industrialisation to the interest ot the Government 

in power without the checks alrl counterchecks by environmental 

agencies such as the Pollution Control Board. 

Nevertheless, those weasures tor leading to the protec-

tion and safety at workers also ensure prevention ot environ

mental hazards endangering the environment as a whole. 52 

51. Id., Section 41 A (4). 

52. Id., Sections41 B - 41 H. 
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Further, the 1987 Amendments have inserted a new section 

~mpowering the Inspector to prohibit ewployment53 on account ot 

serious hazard, in addition to the penalty tor contravention 

ot those mandatory provisions. 54 The schedules annexed contains 

the list of industries involving hazardous processes,55 the 

permissible level ot chemical substances 1n vork environment56 

and the 11st ot notified diseases. 57 

Factories Rules fr~~d at the State level carried these 

general provisions into action and contains several specitic 

provisions that can be used significantly for the control of 

POllution. 58 

53. Id., Section 87 A. 

54. Id., Section 96 A - Penalty tor contravention ot Ss.41B, 
41C and 41H. It is punishable with imprisonment extend
ing to seven years and tine upto two lakhs and tor con
tinuous contravention, additional tine extending to 5000/ 
per day tor the tirst such tailure (96A(1). It the fail
ure continues beyond one year &iter the date ot conviction. 
imprisonment upto ten years. It also amended Section 92 
to increase the penalty. 

55. Id., Schedule I under section 2 (b)-List ot industries 
involving hazardous processes-29 items. 

56. ~., Schedule 11 under Section 41F. 

57. Id., Schedule III gives a list of notified diseases(29 in 
n-umber) 

58. To mention for example Kerala Factories Rules, 1957 deals 
with approval of sites (Rule 3), disposal of waste and 
effluents (Rule 17), constitution of sa!ety committee 
(Rule 81). The schedules annexed classities the factors 
and provisions for protecting the workers trom dangers as 
well as hazards atfecting their health(Schedule XXVII 
inserted by G.0.(MS)No.6/87/LBR dated 22nd January,1987). 
See for details Kerala Factories Rules. 1957 (Notification 
in the Kerala Gazette No.52 dated 24th December, 1957). 
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Imlustrie s Development and Regulations 

So far as the control of industries is concerned, 

Industries (Development and Regulations) Act, 1951 (IDRA, 

1951) is the first and most significant legislation. 59 The 

control provisions then did not aim basically at control of 

pollution, but, there are areas that would well accommodate 

such weasures without much difficulty. 

It is considered to be in the public interest that the 

Central Government shall take within its control the industrial 

activities specified. 60 This control is primarily achieved 

through ways such as constituting a Central Advisory Council 

for the purpose of advising the Central Government on matters 

of development and regulation of Scheduled industries. 61 

The Central Government, in addition, may establish for any 

59. Act No.65 of 1951. The objective of the Act is to 
implement the Industrial Policy ot 19~8. The planning 
of future development on sound and balanced lines is 
sought to be served by the licensing of all new under
takings by the Central Government (Statement ot object 
and reasons IDRA 1951). 

60. Id., Section 2. The First Schedule contains a long list 
07 38 categories ot industries engaged in the aanutacture 
and production of any of the articles mentioned under 
each. 

61. Id., Section 5. The council consists of a chairman and 
memoers not exceeding thirty, all appOinted by the Central 
Government representing interests such aB owners of 
indu·strial undertakings in scheduled industria s, persons 
employed in such industries, consumers or goods manufa
ctured in such industries, such other classes including 
primary producers. The Central Government is to consult 
this Advisory Council. 
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Scheduled industry, a Development council which is a body 

corporate to perform functions SpBcified. 62 The Development 

council is to submit a report to the Central Government for 

the completed financial years.63 

Provisions that are of environmental significance 

are the registration of existing industries6~ and licensing 

of new industrial undertakings.65 This licensing extends 
66 to production and manufacture of ne~ articles and in special 

cases, the functioning of an industry can be prohibited unless 

it gets proper registration or license wherever necessary or 

the Change of location. 67 The contravention of these provi-

68 sions can be delt with by fine as well as imprisonment. A 

factory managed in a manner detrimental to public interest 

may be taken over after notification, sometimes even without 

investigation. 69 It can also exempt industries from the 

62. Id., Section 6. The Development Council consists of 
members representing the owners of industrial under
takings, technically qualified persons, representing 
the workers, and representing the consumers. Tbe 
council is to perform functions specified under 
S.chedule 11. These functions include among other things 
suggesting norms of efficiency with a view to eliminate 
waste and obtaining maximum production, improving 
quality and redUCing costs. 

63. Id. , Section 7. 
6~. Id •• Section 10. 

65. Id., Section 11. .. 

66. Id •• Section 11 A (inserted by 1993 amendments) 
67. Id •• Section 11 B (inserted by IDRA(Amendment) Act, 198~. 

Act 4 ot 1984). 
68. Id. , Section 2~. 

69. Id •• Section 18 A. 
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operation ot any of the provisions under this Act. 70 It ls under 

this exemption clause that environmental protection got introduced 

for the first time under this Act making location of an industry 

an important clause for getting this exemption thus discouraging 

industrial undertakings in sensitive 10calities. 71 

70. Id., Section 29 B. It provides - If the Central Government 
is of opinion that it would not be in public interest to 
apply all or any of the provisions of this Act thereto, it 
may by notification in the Gazettejexempt, subject to con
ditions, any industrial undertaking from the operation of 
all or any of the provisions of this act. 

71. Id., The Government has delicensed 28 industries including 
~ bulk dru~s as sp~cified in this Ministry's Notification 
No. S.O.291(E) dated 18th March, 1985; No.S.O.483(E) dated 
8th August, 1986 and No.S.0.83~(E) dated 11th November, 
1986 for non-MRTP/non-F~RA companies subject, inter alia to 
the condition that the location of the undertakings should 
not fall within the standard urban area limits as determined 
in the Census ot India, 1981 of a city having a popUlation 
of more than one million or within the municipal limits ot 
a city with a popUlation of more than five lakbs. Another 
71 industries were delicensed for MRTP/FERA companies for 
locations in backward areaS vide Government Notification 
No.140(E} dated 31st March, 1986 as subsequently amended 
vide Notification No.1127(E} dated 2~th December, 1987 
subject inter alia to the condit10n that the industrial 
undertaking is not with1n a radiu8 of 100 kms of a city 
having a population of 25 lakhS according to the 1981 Census. 

Consequent upon the issue of New Locational Policy as 
contailed in Government No.629(E) dated 30th June, 1988, 
it has now been decided that henceforth, the delicensing 
facilities as extended to non-MRTP/FERA vide Notifications 
referred to in para 1 above. will not be available, it the 
industrial undertaking is located 
(a) 50 kms from the boundary of the standard urban area 

limits of any city having a population of more than 25 
lakhs according to the 1981 Census; or 

(b) 30 kJus from the boundary of the standard urban limits 
of any city having a popUlation of more than 15 lakh8 
but les8 than 25 lakhs according to 1981 Census; or 

(c) 15 kms trom the boundary of ·the standard area limit8 
of any city having a popUlation of more than 7.5 lakhs 
but les8 than 15 lakhs according to the 1981 Census; or 

(d) The standard urb~n area of the municipal limits of 
other cities and towns. 

For details also see supra. Chapter 3 
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New Industrial Policy has amended this proviSiOn72 exempt-

ing from license considerably making licensing compulsory ror 

those industries coming under the first and second schedule?3 

This exemption rrom licensing is however, subject to certain 

locational restrictions. 74 It is only the environmental safety, 

land use, urban planning and related factors that are kept in 

view while considering the industrial license application. 75 

This Act is further implemented through the rules of 

1952.76 Thus an application for registration shall be made to 

the Ministry of Industry (Department ot Industrial Development).77 

72. Notification No.S.0.477(E) dated July 25, 1991 under 
Section 29 (B) IDRA, 1951 is published in supersession 
of a number of notifications of the Government of 
India. For details see supra. Chapter 3. f.n. 39. 

73. Ibid. According to this. the exemption will De available 
~only the Small Scale and ancilliary undertakings 
covered in Schedule III as well as those covered by 
S.0.232(E) but not included in Schedule I or 11. The 
Schedule contains the list of industries reserved for 
the public sector while Schedule 11 the list or industries 
requiring compulsory licensing. It contains a list ot 
18 categories. 

74. Ibid. Press Note No.9(1991 Series) dated 2nd August 1991 
contains a list ot 23 cities with population ot 10 lakhs 
and above details also see 1991 C.C.L. Part III pp.3~0-347. 

75. "Guidelines For Industrial License Applications Received 
For The Industries Falling OutSide Compulsory Licensing, 
But involving Locational Angle". (Press Note No.17 ot 
1992, dated 2nd November. (1992) 3 Comp.L.J. p.l10. 

76. Registration and Licensing of Industrial Undertakings 
Rules, 1952 (~ide S.R.O. 1141 da~ed 9.7.1952) in Nabhi's 
New Industrial Policy and Procedures (1995) p.2~3. 

77. Id •• Rule 3. 
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Such an application for license or permission tor new industry 

shall be made before initiating any work78 and the application 

is considered by a committee which includes representatives ot 

different Ministries ot the Central Goverrunent including Ministry 

of Environment and Forest. 79 Again the o_ner of an industry 

shall send a half yearly return froln the grant of license till 

such time as the industrial undertaking commences production80 

to the Ministry of Industrial Development or any authority 

appointed for the same. 

Measures for the protection of the environment are 

brought into effect through those press notes released by the 

~Iinistry of Industry declaring a list of twenty highly pollut-

ing industries specifying that they should have a clearance 

from the environmental angle. 81 Thus, it is provided that con-

78. Id., Rule 7. 
79. Id., Rule iO(l) & (2). Rule 10(2) has been substituted by 

S:O.58(E) dated 21.~.1993. This amended Rule provides that 
the Committee shall consist of members representing the 
Ministries of the Central Government dealing with. 

i) the industry specified in the first schedule to the Act; 
ii) Finance; 
iii)Science and Technolo~y; 

iv)Environment, Forest and Wildlife; 
v) Small Scale Industries. 

In addition, the Central Goverrunent or the Committee 
may include in such Committee any other member to represent 
any other Nlnistry. 

80. Id., Rule 19. The report is to be sent every baIt year 
ending 30th June and 31st December in Form 'G' whicb 
contains in it the declaration of steps as to whether 
approval for the pollution control 8teps has been 
received from the appropriate authority. 

81. (198~) 2 Comp.L.J. p.2~6. Press release issued on 23rd June 
1984 for EnVironmental Clearance of Industrial Licenses 
(News and Views). 



version of Letter ot Intent into industrial licence
82 

or 

conversion ot provisional registration into regular regist

rationS) will take place. only it, apart from other prescribed 

conditions, environmental conditions as required are fully 

8atistied.8~ Conditions are imposed to check pollution along 

82. dEnvironmental Clearance ot Industrial Licence - condi
tions of Letter ot Intent/industries Licence" Press Note 
No.17 dated 7.12.1984, ~ Ccrno.l.,.":. p.l',-

83. Environmental Clearance for highly polluting industrial 
projects, Press Note No.3/13/83 dated 30th April 1985 in 
(1985) 3 Comp.L.J. p.14. 
In order to check and prevent air water and soil pollution 
arising out of industrial projects it is incorporated that 
in resp€ct of certain industries of a highly polluting 
nature, it would not only be necessary to instal suitable 
pollution control equipments, but also to identity the site 
and location of the project where a particular unit would 
be set up. The industries listed are: 
1) primary metallurgical producing industries viz zinc, 
copper, lead, aluminium and steel; (2) paper, pulp and 
ne~sprint; (3) pesticides, insecticides; (4) refineries; 
(5) fertilizers; (6) paints; (7) dyes; (8) leatner tanning; 
(9) rayonSj (10) sodium/potassium cyanide; (11) basic drugs; 
(11) foundry; (13) stora~e batteries(lead acid type ; 
(lq) acids/alkalies; (15) plastics; (16) rubber-synthetic; 
(17) cement; (18) asbestos; (19) fermentation industry; 
(20) electroplating industry. 

84. Supra. DD.S1, 82. 
The conditions to be fulfilled are: 
1) The State Director of Industries confirms that the site 

of project has been approved from the environmental 
angle by the competent State Authority. 

2) The entrepreuner commits both to the State Government 
and the Central Government that he will install the 
appropriate equipments and implement the prescribed 
measures for the prevention and control of pollution. 

3) The concerned State Pollution Control Board has 
certified that the proposal weets with the environmental 
requirements and that the equipments installed or 
proposed to be installed are adequate and appropriate 
to the requirem~nts. 
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8'-
with a checklist to ensure compliance.' Again in order to make 

these measures wore practicable, tne validity period ot letter ot 

intent/industrial license have been extended from one year to 

three years. 86 It is further made clear that the No Objection 

Certificate from the Pollution Control Board a8 per condition 3 

of the Environmental Clearance Notification is a reluirement to 

be fulfilled befor~ the issue of license and instructed indust-

ries to get the consent from the boaru before considering the 

applic~tion for such converSion. 87 

Other ancilliary measures having Significance so tar as 

l.icensing industrial activities from the environmental angle 

include: 1) Sch~!lle to develop low-cost non-waste technology 

and control of pollution. 88 

2) Packages of Delicencin~ of Industries and Incentives89 

3) Incentives for setting up industries in 'No Industry 

Districts' BackW'ard Areas. 90 

85. (198q) 3 Comp.L.J. p.99. 

86. (1987) 3 Corup.L.J. p.59. 

87. (1989) 1 Comp.L.J. p.15. 

88. (1991) 3 Corup.L.J. p.31. The scheme is to promote the adop
tion of technologies and best practicable techniques for 
environmental benefit among industrial units. This WAS 
~nnounceu by the then Minister for Environment and Forest, 
Kalllal Nath, while addressing on "Technology Co-operation 
for Sustainable Development n organised by Confederation 
of Engineering Industry on 19th July, 1991. The thrust i8 
on waste minimisation for pollution control is nothing 
but waste management. 

89. See supra. Chapter 3, t.n. 40. 
90. (198}j 2 Comp.L.J. p.137. As part of correcting regional 

iwbalance and securing industrialisation of backward areas 
of the country. the Government provided incentives which 
include conca ssional finance by All India Lending Insti tu,
tions, subsidy on fix.u capital investments, preferential 
treatment in the grant of industrial licenses. This policy 
indirectly regulated lnuustrialisation in cities and towns. 
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It) Identification of protected di~tricts/noDpollut1ng industry 

districts and industries91 

5) Inclusion of subcolumns under column 7 related to location of 

industries to get information as to matters relevent under fcrE-~~_ 

Forest Conservation Policy restricts the use of forest land 

for industrial projects. For setting up of factory or its 

ancilliary units or tor procurement of raw materials prior per-

mission of the Central Government in the Department of Agriculture 

and Cooperation in the Ministry of Agriculture has to be obtained. 

The Government is also required to ensure that all aspects 

concerning environmental protection are looked into carefully 

before a~proval for setting up of industrial ventures near national 

parks, santuaries or national monuments etc. are accorded 

permission. 92 Dispersal of industries is an important national 

objective to serve simultaneously to avoid concentration in al

ready overcrowded metropolitan areas. 93 

91. 

92. 

93. 

(1987) 3 Comp.L.J. p.;2 (F.No.10!156/85-LP dated 17th 
February, 1987). With a view to ensure that ecologically 
fragile regions in the country are protected trom the 
adverse effects of industries which emit harmful effluents. 
the Departlllent of Environment in the Ministry of Environ
ment and Forests have identified a list ot districts as 
totally protected and also those districts where non-pollut
ing industries could be located. They have also identified 
a list of industries which could be set up in these 
districts in various States and Union Territories. List I 
iJrotected districts and List 11 non-polluting industry 
districts List III industries that could be set up in 
these districts. 
Forest Conservation Act, 1980 
Ap~licatioo form for a license or permiSSion under IDRA 
2nvironment aspects-Amendments Relating to issued by 
Hinistry of Industry vide No.l0/S/82-LP dated 16.2.83. 
(1938) 2 Comp.L.J. p.86. Therefore,application for exemp
tion from licence under section 11, 11A or 13 of IDRA 1951 
has been amended by adding sub columns under colamn 7 
relating to 'Location' ot industry. 
(1987) 1 Com~.L.J. p.~8. Industrial Policy during 7th 
Plan Period tPolicy Statement, 10th December, 1985). 
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Atter independence. our industrial policy aimed econo-

mic stability through industrialisation and meeting the agri-

cultural needs by developing public and private sector indust

ries assisted by small scale sector. 9lt Then came the gradual 

shift in the policy to disperse industrial gro~th to rural 

areas _imed at achieving the national objective of socialist 

pattern ot society as well as removing the rural-urban dispari

ties and unemployment. 95 For industries have a tendency to 

cluster around the cities which invariably result in environ-

mental problems caused by overcrowding, pollution, disease 

and lack ot civic amenities. These are problems affecting 

public health and theretol-e beC3me significant under the 

planning re~ulations as well as local bodies legislation. Thus 

the scope of planning schemes is extended to protect the 

environllient directly.96 

94. See for details Industrial Policy Resolution. 1948; 
Industrial Policy Resolution, 1956 etc. 

95. For instance, Prime Minister's Policy Statement on 10th 
December 1986 statas that dispersal ot industries is an 
important national objective. It serves simultaneously 
to avoid concentration of already overcrowded metropoli
tan areas and also to spread the benfits of industriali
sation more ev~nly to back~ard areas. ~Indu8trial Policy 
During Seve nth Plan Period n PM' 8 Policy Statement. 
10th December. 1986 in (1987) 1 Comp.L.J. p.~8. 

96. For example, Town and Country Planning Act. 1945. 
Travancore Town and Country Planning Rules, 1953, ~fadras 
Town Planning Act, 1920 etc. provided for industrial 
locations in their development schemes taking into 
consideration the public health protection. 
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But the Planning Regulations restricted themselves to the 

location of industrial sites and ~hcme8 for regulating and con

trolling the deposit or disposal of waste materials or refuse. 97 

Local bodies legislation step~ed further to restrict industrial 

activities as part of their administrative mechanism tor protect-

ing public health. 

Local Bodies Legislation and Control of Industrial Pollution 

Local bodies are constituted for the implementation of 

national policies from the grass roots. Their administration 

is regulated by legislation at the State level. 98 As part ot 

thi s admini strat ive policy, restrictions are laid on toe use of 

places for certain purposes by licensing the same. 99 A list of 

97. Thus in Town and Country Planning Act, 1 120 (28th ~arch, 
1945) Schedule under Section 5 details of matters to be 
dealt with by schemes which included prohibition, regula
tion and control of the deposit or disposal of waste 
IlJaterials and refuse, severage drainage and sewage disposal. 
In Madras Town Planning Act, 1920 (Act VII of 1920) part 11 
the General Town Planning Scheme provide for the map drawn 
which contains the industrial site. 

98. For example, Kerala Municipalities Act, 1960 (Act 14 ot 
1961) and Kerala Panchayat Act. 1960 (Act 32 of 1960) 
sU.[Jpleui~nted by the Kerala Municipalities (Construction or 
8stablishment of Factories or Installations of Plants and 
~1achincry) Rules. 1986 andKerala Panchayat (Licensing of 
Dangerous and Offensive Trades and Factories) Rules, 1963. 
Amended from time to time. they are now substituted by 
the new legislation ot 1994 after the 73rd and 74th amend
ment of the Constitution in 1993. 

99. 'rhese Acts provide that a tactQry can be established only 
after getting a license from the local authorities (Section 
284 and Section 96 of Kerala Municipalities &Dd Kerala 
PaJlchayat Act reslJectively). 
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activities having some impact on the environment are thUs enume-

rated as offen~ive or dang~rous to human life or health or 

100 
~roperty. Similarly, they also restrict the construction or 

establishment of any factory. workshop or workplace and the 

installation in any premises any machinery or manufacturing 

plant by providing that permission should be taken for the same 

101 if steam or other power is em~loyed. Ap~roval of the 

Inspector of Factories102 and consulting anti having regard to 

the heal th officer103 are the requirements to be fulfilled by 

100. Kerala Panchayats (Licensing of Dangerous and Offensive 
rrade and Factories) Amendment Rules, 1992. (Kerala GaZzete 
No.34 dated 25.q.1992) Section 284 of the ~unicipalities 
Act provides that no place shall be used within the 
municipal limits for any purpose specified under Schedule 
Ill. without a license of the Commissioner and except in 
accordance with the conditions s~ecified there. Schedule 
III enuruerated the purposes for which premises may not be 
used Without a license. 
Under the Kerala Panchayat Act, Section 96 contains the 
similar provision and Schedule I of the Kerala Panchayats 
(Licensing of Dangerous and Offensive Trades and Factories 
Rules) 1963 enlists the purposes (126 in number) for which 
the license is essential. 

101. Sec tion 285 and Section 97 of the \funicipali ties Act 
Panchayat Acts res~ctively. 

102. Section 285(4)(a) of the MuniCipalities Act provides that 
if wore than nine workers are proposed to be employed on 
any day in the factory workshop or workplace approval ot 
the Inspector of Factories Shall be obtained. The Kerala 
Panchayat Rules. 1963 under Rule 12(~)(a) provided for 
auch an approval if the factory workshop or workplace 
comes within the purview of the Factories Act, 1948. 
Ame nd!ue ut Rule s. 1992 now IJrov ide tha t approval of the 
Inspector of Factories will not be required if the 
approval of green channel counters in the District Indust
ries Centre or in the Kerala State Industrial Development 
Corporation has been obtained. 

103. Section 285UI)(b) andRule 12(lt)(b). The Panchayat Rules, 
1963 additionally provides that in respect of matters to be 
specified by the Director by general or specific order 
shall, also consult the Divisional Fire Officer as regards 
the precautionary measure to be taken against the outbreak 
of fire. 
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the authorities before grantir'g such a permission. Permission 

can very well be denied OD the ground of likelihood of causing 

nuisance.
1oq 

Giving directions for abatement of nui5ance caused 

by steam or other po_er is an important function using-hicb the 

authorities can even prohibit the use of the particular kind ot 

the fuel employed or restrict the noise or vibration by prohibiting 

the working ot a factory. workshop or workplace between the hours 

~ 105 106 of 9.30 p.w. and ,.30 a.m. Power of entry to such premises 

further strengthens the scope of controlling industrial activities 

1 DIG 
10~. Nuisance is defined as -any act,commission, place or thing 

which causes or is likely to cause injury. danger, annoyanc~, 
disturbance or offence to the ~nse ot sight, smell or 
hearing or to rest or sleep or whicb is or may be dangerous 
to life or injurious to health or propertyM. 

105. Section 286 of Municipa~ities Act and Rule 13 of Panchayat 
Rules. 

106. Executive authority is empowered to continue its vigilance 
over the workillg of the factory and thus control the indust
rial activities considerably for the sake of protecting 
public health. 
Rule 15 provides that the executive authority or any per:.;on 
authorised by him in this bebalf may enter any factory etc. 
a) at any time bBtween sunrise or sunset. 
b) at any tiwe when any industry is bein; carried on 
c) at any time by day or night. if he had reason to 

uelidve that any o!fence i:; oeing comlllitted untler 
Rule 12 or Rule 13. 
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from adversely affecting the public health. Kerala Hunicipallties 

(Construction or Establishment of Factories or Installation ot 

Plants and ~achinery) Rules, 1966 further expand the scope of 

Section 285 by bringing within it even factories that do not 

~Jllploy power. 107 At the same thie exeml_·tions are provided for 

. 1 d t' 108 the use of power when the purpose 1S pure y omes 1C. 

Thus it can be seen that Local Bodies Legislation provide 

specifically for the regulation of industrial activities which 

in turn control industrial pollution. Though these provisions 

ara narrow in their scope, there are occasions when aggrieved 

persons ap~roached the courts for cOilipelling the authorities to 

perform their duties and apex court vehemently criticised the 

irresponsible attitude of MuniCipal authorities. 109 

107. Rule 3: Classes of factories which do not employ power but 
which require permission-Thus any premise s whereon it is 
proposed to employ 20 persons or more on any day without 
the aid of power shall be deemed to be factories under 
Section 285(1) of the Act. 

108. Rule ~ of Hunicipalities Rules, 1966 and Rule 16 of 
Panchayat Rules, 1963. 

109. For example in ~atlrull's case anl Ganga pollution cases, the 
court pointed out that even though there are provisions 
to deal with pollution, municipalities are oblivious to 
this obligation whereby provisions remain just on papers 
without any adequate action being taken to pursuant 
thereto. Supreme Court took the chance to criticise the 
municipal irresponsibility generally and made the ruling 
against Kanpur MuniCipality, under rranga Pollution case 
applicable mutatis mutandis to all other Mahapalikas and 
Municipalities which have jurisdiction over the area 
through which the Ganga ~10W8 •. ~unicipal eounci_l, 
Ratlam v. Vardhichand, A.I.R. 1980 S.C. 1622 and M.C.Mehta v. 
Union of Indi~, A.I.~. 1988 S.C. 1115. 
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But High Courts do not seem to be strict in interpreting 

those provisions and tailed to remedy complaints against the 

liberal attitude of local bodies. ilO More distressing tact is 

that the 1993 amendment of the Kerala Panchayat (Licensing ot 

Dangerous and Offensive trades and Factories) Rules tailed to 

review the provisions in the environmental perspective when it 

amended Rule 12 (4) (a).111 The beacon ot light in the right 

direction came with the Seventy fourth Amendment which for the 

first time provided for the-protection of environment R• 

But 73rd Amendment 1992 inserting 11th Schedule which enumerates 

matters to be handled by Panchayats do not oontain a similar 

provision. Environmental protection should be an item not only 

in the list of Schedule 12 but also in Schedule 11. 

In line with this Amendment, the Kerala Municipalities 

Aot, 199~li3 is legislated along with Kerala Panchayat Raj 1994. 

iiO. For details see infra. Chapter 8 pp. ~1~L l.. ~I 
111. Kerala Gazette No.34 dated 25.4.1992, thus as part of 

the New Industrial Policy ot Government as per G.O.(p) 
119 (91) 9/91/D dated 22-10-1001 a Green Channel Scheme 
has been introduced for expediating olearance for 
starting new industrial units. Rule 12 (4). 

112. 74th Amendment i993 (20th April 1993) inserted Part IX A 
The Munioipalities and also 12th Schedule (ArtiCle 243) 
which includes: 
8. Rurban forestry, protection of the environment and 

promotion of eoologioal aspeots-. 
113. Aot ot 1994. 
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But the new provisions added seem to be ,ning lIlore 

toward.s ,liberal industrial policy.11~ The newly added 

Sch~dule VII gives a list of ~ctivities that require a clearance 
1\'5 

under Section ~48 (It)(b) from the District Health 

114. Act 13 of 199~. The objective and reasons clearly 
indicates that it is in accordance with the 73rd Amend
ment which aims at ensuring public participation in 
planning and local administration. But Kerala Panchayat 
Raj Act, 1994 has just reported the provisions under the 
1960 Act with regard to licensing the establishment and 
installation of factories. Under this Act sections 232-
234 reiterates Section 96-98 of 1960 Act except that the 
expiry p~riod for the notification is now 30 days instead 
of 60. 

115. Thus under Section 4~8 (4) (b) is add.ed that if the 
factory is located in an Industrial estate, Mini estate, 
Industrial Development Area. Development plot provided 
by Industries Department or Small Scale Industries Cor
poration no such consultation with Health Officer is 
needed if the factory one listed under Schedule VII. 
Horeover if such tactory declare that there ill11 be no 
effluents and the General Manager of the District 
Industrial Centre recommend the same, no consultation 
is necessary. 
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Officer. 116 If any solid liquid or gaseous effluents cause 

117 
pollution, that has to be referred to the Heath Department. 

Ganga Action Plan and Industrial Pollution 

Industrialisation, urbanisation and modernisation of 

agriculture are the factors that pollute the otherwise pure 

water of Ganga. The role of industrles in polluting the sacred 

116. Schedule VII. List of activities that require a clea
rance under section 448 (4) (b). 

117. 

Schedule I List of duties 
It includes public health, social forestry and environ
mental protection. Small Scale Industries and awareness 
of environmental matters. 

Schedule VI - The list of activities that cannot be 
started without a license. 

Schedule VII- Those activities that require a clearance 
under Sec~ion 4~8(4)(b). 
1. (a) Battery making; (b) manufacture of cycle parts 

including tyres and tubes; (c) manufacture of 
industrial an1i scientific instruments, hand tools 
and machine tools which includes electroplating with 
chromiwn,. cutting oil and heat treatwent; (d) manufa
cture of bulbs. tubelights. mercury bulbs. reflectors. 
Ul~tallic shades etc.,(e) pickling of iron and steel; 
(f) manufacture of electrical and electronic parts 
~hich involves acid treatment, electroplating, solvent 
treatment etc •• (g) manufacture of telephone, telegram, 
teleprinter which involves electroplating and heat 
treatment; (h) manufacture of ti:l~e pi~ce. Watch. self 
lwuinating direct. 

(2) Chemicals and fertilizers (3) Dye s, (4) Food proce s~ing 
(5)Canning (6) Nanufacture of mineral oils such as engine 
oil, cutting oil ruld transformer oil (7) Paints and varnish 
(S)Manufacture of ~aper includin~ colour paper (9) Medicine 
(10)Internal cowbustion engine, diesel engine. radiator 
(11)Textile printing, dyeing, mercurising. bleaching etc. 

If any solid, liquid or gaseous effluents cause pollution, 
that has to be referred to the Health Department. 
Schedule VII - Those that require clearance from Fire 

Officers. 
Schedule X Dangerous diseases. 
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river Ganga is a fact already established beyond any doubt.
1iS 

Seventh Five Year Plan undertook the cleaning of the Ganga as 

a task to be achieved though with much effort. 119 It is an 

120 
interdisciplinary and interministerial pro~ra;Il".e. Thus in 

February 1985, the ten member Central Ganga Authority ~as set 

up with the Prime Minister as the Chairman. 121 This Authority 

122 
utilised foreign aid as well to execute the cleaning process. 

118. Brojendra Nath Banerjee, Can The Ganga Re Cleaned (1989) 
p.32, p.9!. Ganga c~llected surface runoff, municipal 
and industrial wastes such as toxic and harmful sub
stances in effluents from textiles, chemical industries, 
tanneries etc. Central Water Pollution Control Board 
after conducting an extensive monitoring of the river 
water revealed that the river receives polluted water of 
domestic sewage and industrial effluents of exactly 
one hundred towns including 29 Class I cities on its 
banks. A survey by the Central Pollution Control Board 
in 1981 identified 120 industries in West Bengal, 102 in 
U. P. and 85 in Blhar relevant in terIns of pollution. 

119. Seventh Five Year Plan, para 18.34. The idea of Action 
Plan for cleaning Ganga is the brainchild of the Prime 
Hinister, ~(rs. Indira Gandhi and the five year pro-'Zramme 
tor the same. on the basis of the information collected 
for quite a long time by the Central Pollution Control 
Board with the support ot seven State Pollution Control 
Boards. 

120. Ibid. It involved the participation of DEON, DNES, Ministry 
~orks and Housing and Ministry of Agriculture. 

121. Iuld. Accordinci to the Seventh Plan ~.240 crores is left 
for-Ganga Action Plan (para 18.69) Ganga Project Directorate 
was set up as a wing of the Department of Environment. 

122. Supra. n. p.57. Thus Netherlands under the lndo-Dutch 
cooperation programme is to provide technical and financial 
assistance of ~.38.4 cror~s for providing tannery effluent 
treatment facilitie s, Thame 8 'iater Authority provide s 
knowhow as water quality modelling, Thames Water Inter
national provides corporate advisory services to people in 
operational maintenance. ' .. lor Id Bank aSBi stance amounting 
to ~.46.25 crores to U.P.Urban Development Project which 
also covers Ganga Action Plan etc. are some of them. 
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The Action Plan has great significance in the control of indust-

rial pollution because it concentrated mainly on the control ot 

pollutant flowing into the Ganga. 123 Workshops held as part ot 

this plan also concentrated on 1s~ues such as recyclin6 of waste. 

bio-monitoring, treatment technologies and river front 

conservation. 121.t 

Industrial effluents flowing into the Ganga are many 

as the industries located on the banks of Ganga trom Gangotri 

123. The objectives of the Action Plan in the first phase 
were the immediate reduction of the pollution load 
and the establishment of self sustaining treatment 
plant system. But. it is also interesting to note 
that initially the Action Plan did not cover the 
treatment of industrial waste. It was the first 
meeting of the Central Ganga Authority (p.15q) 
that took note of the seriousness of industrial 
pollution at specific locations. The main sources 
of pollution of the Ganga are urban and industrial 
liquid wastes. For instance the survey conducted 
by the Pollution Control Boards of U.P., Bihar 
and \ojest Bengal on request by the inter-departmental 
Steering COUlmittee of Central Ganga Authority 
revealed that industrial wastes accounted for about 
33 ~ of the pollution in U.P.m 20~ in Bihar and 27~ in 
ye st Bengal. 
Sec for details Ganga Action Plan Handbook published 
by the Ganga Project Directorate. 

124. Ibid. 
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125 to Gangasagar come s to hundreds. Though there .... as enough 

data regarding the intensity ot industrial pollutants discharged 

untreated into the river, the Action Plan concentrated more on 

126 
cleaning the river, unaer~aking schemes for the same. 

Instead of planning in a future perspective, to reduce pollution 

at source by giving more attention to the task of phasin~ out 

or shifting some of the polluting industries and preventing the 

establishment of ne.o[ ones, the emphasis given was for primary 

1':>7 treatment of sewage and sullage. - The Central Ganga Authority 

urged the State Pollution Control Boards to ensure that indust-

ries provide treatment facilities. This reluctant action left 

the industries uncontrOlled still polluting the river the picture 

of which is brought out through the Gangn ?ollution case.
128 

The 

court criticised the sluggish pace of the Ganga Action Plan at 

Kanpur. 129 It also ordered the Pollution Control Board9 of U.P •• 

Bihar and "e 5t Bengal to submi t their reports regarding indust-

rial compliance with the pollution control measure in their 

respective states. 

125. Chemic3.1 Inuustrie s, DIYf Factorie s, tannerie s. paper 
3nd pulp mills, petrochemical and fertilizer complexes 
are examples of theindustrial activities that line the 
river, Indian Drugs and Pharmaceuticals Ltd., Bharat 
Heavy Electricals Ltd., Oudh Sugar ~alls of the Birlas, 
Orient Paper Mills, Refinery at Barauni are some of the 
major industries. 

126. ~., pp.169-175. 

127. Id., p.165. The plan envisaged the cleaning of cities 
with population more than one lakh as the first task. 
For this purpose, planned the diversion of sewage through 
pipelines followed by the creation of treatment facilities. 

128. M.C.Mehta v. Union of India, ~.I.R. 1988 S.C.1i15. It is 
a case broug!lt against nearly one thousand five hundred 

major and medium indust:-ies in the Ganga Basin. 
'.29. l2.id. 
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CHAPrER VI 

JUDICI ,\L CO~l'ROL OF' I~'DUSTRIAL POLLUTI!J'.l 

Environmental protection-slogan entertained by Indian 

even centuries before the western world realised the need for 

pre::;ervin.,; it. Our history thorws not glimpse6 but really 

flnsh of light towards this truth. rhe duty to maintain a clean 

~.!nviron:.:~nt can be found in various ancient laws where ~Ianu 

1 
and l'~autilya stressej the necQ to live in harmony with nature. 

People .... ·ere restricted in tht:ir actions from assaulting nature. 

nut this friendly attitude of ours had to struggle much to 

2 
attire itself in its present forill and splendour. Our legal 

system is the example of how this stru~gle took place in the 

face of the inevitable good and bad consequences of western rule 

in our country. The contradictions are writ large in the host 

of judicial decisions during the period of India's march towards 

inJustrialisation and of late liberalisation and globallsation. 

O~ing to the complexity of modern conditions~ the dele-

gation of quasi-legislative and quaSi-judicial functions to a 

number of aJruinistrative authorities tinJ tribun,ds has become 

unavoidable. But if Rule of law and conlir~ity to the provi-

sions of the Constitution is to be maintained~ these multitu-

dinous administrative authorities having multifariOlls activities 

:nust be brought under the control of" the courts of law. 

1. ~lanu. VIII, p.2S2. 

2. Kautilya, XXX, XIX, 197. 
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Environm~n~al protection, at present being the task of the 

\yclfare state, administrative functions envisageJ are many. 

Admini strat i ve authori t ie s are dragged to the cOllrt 6 of 

justice when they fail to protect the environment. Environ

mental assaults are caused by human activities and in some 

cases by intlividual activities. '.fuo is the a.ctual culprit? 

Are not the peoVle who endaneer the biosphere in diversing 

ways? Thus the lethargic administrators and reckless offen

ders-whether corporations or individuals a.re equally involved. 

Necessarily the weapon of judicial action is turned against 

th8m all. 

Judicial activism today is a feat achieved after a long 

journey in the past. The scattered provisions of the past law 

have meaningfully been used by the judiciary in order to block 

the ~ounting environmental ~ssault. 

To preserve is the path of progress and to \ ·lute is 

Ult~ rO\lt(~ to destruction is well recognised in this last 

decaue of the century. Judiciary has contributed much tor 

realising this slogan and attributing the meaning. Indian 

judiciary had inspiration frOil! both national and international 

developments towards environmental issues and lookpd at the 

problem widely, shedding the traditional concepts or liberally 

in terpre tin~ the prov i sions. Attempt· in thi 6 Part 111 con tain

ing thre~ chapters is to analyse the judicial trend in safe

guarJing environment fro~ hazards of pollution. 
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The transition from laissez faire to welfare concept has 

brought under its fold many inevitable transformations not only 

in the manner and matter of legislation but also in dispensing 

justice by the higher judiciary. The nature of the judicial 

process is no more purely adjmHcatory nor is it functionally 

that of an umpire only. Affirmative action to ,1,ake the relI.edy 

effective being the essence of the right .... hich otherwise becomes 

sterl1e,the higher COlats have beco~e the guardian of public 

interest and individual liberties and attained the status ot a 

supervising authority over and above its tra·.1i tional function 

of resolving disputes and redressing grievances. 3 However there 

are occassions when the judiciary withdrew itself into its shell 

-.,;hen it trie d to apfJrove in<.lus tr ial s tri de s by re conciline£ the 

conflict bet .. een development and environ.llent. Sachidananda 
~-~-----

4 f.anday·s case is perhaps an example when tourism industry is 

reconciled with preservation of ecology. 

At vresent both civil remedies and criminal sanctions 

are available through the courts of laW' against pollution caused 

ty industri~s. rh~ vast and wide nature of pollution caused by 

3 Justice Krishna Iyer in ~Iunicipal Council of Ilatlam v. 
Vardhichand • .\.1.:1. 1980 .~.C. 162_ para -16; see also 
r.L22~lakri8hn3.n. "Access to Legal Service anti Justice" 
[1984J c. U. L. It. 473. 

4. Sachiilananda Pandey v. The State of 'vest Berl.!lal, A.I.~. 
1987 S.C.1109 at ~.1136. "If co~rts do not restrict 
the free flow of such cover in the name of Public Interest 
Litigation, the traditional litigation ,-{111 suffer and the 
courts of law, in~te3.d of dispersin~ justice will have to 
take upon thelliselves administrative and executive functions". 
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industries attract judicial remedies of all nature. In this 

event the citizen has a choice frow among three civil remedies:' 

1) a COilimon law tort action against the polluter, 

2) a writ petition to compel th~ agency to enforce the law, 
, 

3) a citizen's suit, when permissible, to enforce statutory 

compliance. 

In ad1ition, if the pollution amounts to 'public 

nui oiance ., a re:nedy under the Code of Criminal Procedure of 

1973 is also available. 6 

Environmental law is an amalgam of both COffiillon law and 

statutory law. 7 Common law has been administered by the common 

law courts of England since the middle ages. S A right to bring 

an action in COIDfuon law jurisdiction with consequent right to 

damages is inVariably present ~here a tort is COnlillitted. 9 This 

aspect of tort law enabled COUlllion law courts of England to extend 

COllli40n la ..... retHe..iies to abate pollution. 

5. Armin Rosencranz, Environmental Law ami Policr in India 
(1991) p.77. 

6. Code of Criminal Procedure 1973, Section 133. See supra.n 15 
. Chapter 5 and infra, pp. 27 - 32. 

7. :filliam H. Rodgers Jr. Handbook of Environmental Law 
(1977) p.l00 

8. 6 Encyclopaedin Britannica (196~).p.160. 

9. 22 E~.i:c_~op~e.!:!~~ J3ri~.~Ill!ica (196 1I), p.311. 

"Tort is the branch of law go,:erning actions for damages 
for injuries to certain kinds of rights~ like the right to 
personal security. property and reputation. It is the breach 
of Juty imposed by law, by which breach sou:e one become 
entitled to sue for dam~es. Tt is a private right of action 
and every member of a civilised comrllon wealth is enti tIed 
to require of others a certain amount of care and caution 
when they go about undertakings attenJed with risk to their 
naighbours n

• 
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The rules of tort law were introduced in India under the 

British rule and Indian courts evolvl!d a blend of tort law 

auapted to Ind.ian condi t ions. 10 Common law based tort rule s 

continue to operate under article 372 of the Indian Constitution 

which ensured the continuance of existing laws. However, in 

11 
India the tort law is yet to develop. Even in Bhopal case 

the Government of India put up the plea that Indian tort law 

was not developed and hence they approached the U.S.court tor 

quick tort ren:.edy for Bhopal victims. The Government had to 

cowe back humiliated by';Justice Keena-,,12 who said that 

-Indian courts ha¥d the proven capacity to 
D~et out fair and equal justice. To deprive 
the Indian JudiCiary of its opportunity to 
stand tull before the world and to pass 
judgement on behalf of its people would be 
to revive a history of subservience and 
subjugation from Which India has emerged". 

The underdeveloped state of Indian tort law can be 

attributed to the fact that the attainment of a high environ-

mental quality was not so far regarded as society's concern 

In common law pollution cases fall under four categories

nuisance, negligence. trespass and strict liability.13 

10. t-f.Setalvad. The Common Law of India, (1960) p.53. 

11. Union Carbide Corporation v. Union of India. A.I.R. 
1990 s.c. 273. 

12. Upendra Daxi Inconvenient Forum .and Convenient Catastrophe: 
The Bhopal Case (1986), p.69. -

13. V.K.Beenakumari, "Environmental Pollution and Common 
Law llemedie:3- (198~J C.U.L.R. p.l03. 
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Nuisance 

Corumon law relating to nuisance was the first strong 

weapon used for cowbatting industrial pollution. A nuisance is 

an unlawful interference ~ith the plaintiff'S use or enjoyment 

of land. To the co~non wan. it means anything that annoys, 

hurts or offends. According to rollock, "Xuisance is the wrong 

done to a man by unlawfully disturbing him". 14 In modern 

parlance. nuisance is that branch of la~ most closely concerned 

with 'protection of the environment,.15 Nuisance inclu~es 

any act. omission. injury. damage, annoyance or oiience to the 

sense of sisht, smell or hearing or which is or may be dangerous 

to life or injurious to health or property.16 

\'11i1e industrial processes are being carried, it may be 

possible t.tat nuisances of noise. pungent smell that may affect 

lungs. letting of effluents polluting the property of water 

and above all poisonous gas that way aftect human life are 

caused. The person affected can approach a court on the plea 

of nuisance. '-:uisance are of two types - public nuisance and 

private nuisance. A public nuisance can be defined as an 

unreasonable interference with the right common to general 

publlC whereas a private nuisance is a substantial and unreason

able interfer81lce ~ith He use and enjoyment of land. 17 

14. Infra. n.64 

15. ~infield and Jolowicz on Torts(11th ed) p.352. 
16. The Cantonn.ent Act of 1~2!i, Section 2 (xxii) 

17. Supra. n.7 at p.102. 
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A public nuisance is a crime and statutory recognition of this 

principle can be found in the early major Codes of Indian 

legislatura. 

Nuisance provisions were being utilised time and again 

for redressing the harm caused by industrial activities. More

over the distinction between private and public nuisance has 

been considerably diluted d\.t·~ to the public nature of the harm 

includel1. i.~ •• in any private nuisance causee1 by industrie s, 

the presence of nuisance to the public is an undisputed question. 

In Datta Mal Chirani.ilal v. Ladli Prasad
18 

the court held that 

public and private nuisances are not in reality two species of 

the same genus. \\'hen an e le c tric flour mill within a busy 

locality caused much inconvenience by way of rattling and 

vibration, a permanent injunction was a must. 

A private individual to be competent to bring an action 

in resp~ct of a public nui~ance has to prove that he has sustained 

some • special damage' over and above that inflicted on the 

cOlliillunity at large. 19 Industrial activities were mostly 

challenged frow the very beginning using this fJrovision and 

would include offensive smells, noise, air pollution and water 

pollution. 

An act against which a plea of nuisance is taken 1s not 

wrongful in itself.
20 

Therefore, in order to constitute an 

18. 

19. 

20. 

A.I.R. 1960 All. 632 at 638. 
Supra. n.15 at p.35q. 

Jarnes £.Krier, Environillental Law and Policr (1971), p.90. 
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actionable nuisance the act should be an unreasonable inter-

ference. It is a relative term and gravity of this unreasonable-

ness is measured by the courts considering factors like the 

21 
locality where the nuisance occured, continuance of the action. 

In India as early as in 1905 pollutlon cau3ed by an 

uncontrolled industrial activity "'as complained of as a nuisance 

to tho neighbour. 22 The plaintiff alleged that the refuse 

liquid froID a shellac factory is foul smelling and noxious to 

the health of the neighbourhood. It has damaged him in health 

dnd comfort. The damage caused by the loss of market value of 

his garden property ",as the special damage which he had suffered 

over and auove the others in the locality. The plaintiff prayed 

for ~erpectual injunction and da~age and the court held that 

there being persistance in a proved nUisance,23 an injunction for 

permanent stoP1Jage of nuisance is the only effective rell.edy. 

The court also held that it is a case in which the damages 

awardetI shoulu n~t be nor!J:al but exemplary. 

The general nature of early cases of industrial nuisance 

shows that the alleged nuisance was mostly caused by noise 
2 1, 

pollution. But in none of these cases the word 'pollution' is 

21. SUEra. n.7 at p.112. 

22. J.C.Galstaun v. Dunia Lal Senl (1)05) 32 Cal.697. 

23. Id.. • p. 699. Therefore an award of Rs. 1000/ - in damages 
was ordered as early as in 1905~ 

24. Krishna Mohan Banerjee anti Others v. A.K.Guha, A.I.R. 1920 
Cal. 550; Raghunandun Prasad v. Emperor, A.I.R. 1931 All. 
433; Ram Rattan v. Hunna La!, A. I.R~59 Punj.217 etc. 
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used. In all these cases the discomfort caused by the activity 

was sought to be rewedied by an injunction. 

25 Thus in Krishna 1-fohan Danerjee v. A.K.Guha nuisance 

caused by the intolerable noise affected the physical comfort 

of the cOlliillunity. The court held that noise even if incidental 

to the lawful trad~. if injurious to the comfort of community, 

aruounts to nuisance. The word community means the same as 

26 neighbours or public. Hence, an act found to be injurious 

to the physical comfort of the neighbours must be held to be 

so to the physical comfort of the community. 

Sleep at night and concentration on their work during 

the day are ingredients of phy~ical comfort. 27 'Pherefore it 

it is a serious nuisance and is sufficient to prevent n8i~h-

bours from sleeping at night and from concentrating on their 

work during the day. it must undoubtedly be held to be injurious 

to their physical comfort. The right of the people for not 

being deprived of their sleep at night was recognised even at 

such an early occasion. Sleep is not a luxury of a few but 

it is a necessity of mankind generally and repeated disturbance 

of natural sleop must necessarily cause a grea1 deal of dis-

f t d ff · 28 
COill or an even su er~ng. 

25. A.I.n. 1920 Cal. 550. 

26. Raghunandan v. Emperor, A.I.R. 1.931 All.lt33. 

27. Ibid. 

28. Shaik Ismail v. Nir Chind~, A.I.R. 1936 Mad. 9u5 at 906. 
29 • A • T • R. 1959 ?of. r. 240. 
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In Dhanna Lal v. Chittar Singh29 the Madhya Pradesh High 

Court enUIlierated certain principle 8 with regard to physical 

comforts which will amount to nuisance. 30 These principles were 

followed in evaluating the physical discomfort caused by indust

rial nuisance.)l Thus it is important to notice that a person 

can claim injunction to stop nuisance even in a noisy locality 

where substantial addition to the noise by introducing some 

machine, instrument or performance at the defendant's premises 

materially affects the physical comforts of the occupants of 

the plaintiff's house. 

The question of physical discomfort cause~ oy nuisance 

was thoroughly examined by Punjab High Court. 32 It was held 

that substantial extent of discomfort has to be determined not 

merely with reference to the plaintiff, but from the point of 

view of any person occupying the plaintiff's premises irrespec

tive of his position in life, age or state of health. 33 

30. rb id •• 
~onstant abnormal or unusual noise (2) Actual local 
standard of comfort (3) Disturbance to sleep during 
night and concentration during day time (Lt) Substantial 
addition to the noise (5) Defence of reasonable use will 
be ineffective. 

31. Radha¥ Shyam v. Gur Pra-sad Sharwa, A.IoR. 1978 Al1.86. 
Referring to Dhanna Lal v. Chittar Singh the court observed 
that the principle Xo.4 set forth in this case can be 
applied here. 

32. Supra. n.21-

33. Ill., p.i102; Beharilal v. JalllSS ~lclean and Others, 
A.I.R. 192Lt A11.392. 
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In order to be actionable a nuisance must materially interfere 

with the comfort or convenience of the ordinary persons judged 

by the standard of an average man. 

But R~n Rattan v. Munna La1 34 is a case where though the 

trial court as well as high court admitted the nuisance caused 

by power loolL, did not allow permanent injunction. The court 

ackno\{ ledged the locality a sort of manufacturing and indust-

rial area and so the essential test is to see whether there has 

been a serious addition to noise by the working of a second 

power loom. In the opinion of court a person living in the 

heart of the large manufacturing town cannot expect the same 

freedom from noise as in a secluded country Side. 35 It the 

nuisance complained is in addition in an industrial locality, 

the test is to see whether there has been a serious addition 

by the working of the power loom in dispute to the noise which 

alrea~y prevailed in the locality. The court preferred to 

follow the stand taken in Convex v. Ladbitter36 where it i8 

said that the affairs of life in a dense neighbourhood cannot 

be carried on without mutual Sacrifices of comforts. 

Noise, if unusual or abnormal, interfering with one's 

physical comforts is an actionable nuisance, the test 

34. A. I.R. 1959 Punj.217. 

35. Supra. n.21 at p.402; Beharl Lal v. James Mclean and 
Others, A.I.R. 1924 All.392. 

36. (1863) 134 R.R. 610. 
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is whether it cause s personal discoulfort according to the 

standards of comforts in the locality. Thus it can be said 

that in order to constitute a nuisance, an unreasonable inter-

ference with comfort and enjoyment of property is enough, no 

need for showing any physical injury to the health of the com-

paining party or his family. In thf~ words of Knight Bruce, V. C. 

"Such an interference must be an inconvenience 
materially interfering with the ordinary comfort 
~hysically of hwuan existence".37 

Smoke. fumes and smell which materially interfere with the 

ordinal'y physical comfort of hU/Han existence constitute a nui-

sauce in law. They need not be actually noxious or injurious 

to health. 

Nuisance is a state in which one feels something different 

from the normal. It is a subjective feeling and its gravity 

varies from person to person or from place to place. It is 

always a question of degree ~heth2r interference with comfort 

of convenience is sufficiently serious to constitute a nuisance. 38 

So in order to be an actionable nuisance there are several 

factors to be taken into conSideration by the court. That i8, 

to be actionable, a nuisance has to be prilllarily unreasonable 

and substantial and that is governed by time, place, extent or 

the manner of performance of operations that are said to have 

37. 'val ter v. Selfa 20 W Chapter '133 as re ported in Ramlal v. 
Mustafabad Oil and Cotton Ginning Factory, A.I.R. 1968 
Punj. 399. 

38. Ramlal v. Hustafabad Oil and Cotton Ginning Factory, 
A.I.R. 1969 Punj. 399. 
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become a nuisance. In our modern society and in the machine age 

everyone must put up with certain amount of discomfort resulting 

from legitimate activities of one's neighbours. Nuisance also 

consists not only the excessive noise produced by the machines 

but also the vibrations, Jarring and shaking of the plaintiff's 

house caused by the working of the defendant's machines. 39 

There is a distinction between an action for nuisance in respect 

of an act producing material injury to property and one brought 

in respect an act producing personal discomfort.
qO 

Thus it can be seen that the attempts by the courts to 

remedy nuisance caused by various industrial activities made 

wider use of various aspects of the term nuisance and the 

conditions essential for the same. 

Negligence 

The common law tort of negligence also can be used to 

prevent pollution resulting from industrial operations if it is 

proved that the defendant who was under a duty to take reason-

able care to avoid consequences has failed to do so and that the 

failure resulted in a breach of duty caUSing damage. The casual 

connection between the negligent act and the plaintiff's injury 

is often the most problematic link in pollution cases.
q1 

39. ~. 
40. 3'i Halsbury's Laws of 2ngland (4th ed. 1980) p.136. 

It 1 • J ame sE. Kr i er, .££. c it., 16 9 • 
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Negligence is invariably a nuisance if the act continues for a 

substantial length of tiUle. 42 It becomes a breach of the rule 

at strict liability if the act allows the asc3pe of anything 

dangerous which the defendant has brought on to the land.
q3 

Due to the nature of industrial pollut1on,mostly negligence will 

result in either nuisance or a breach of strict liability 

because activities are usually a continuing process and industrial 

pollutants are invariably highly toxic with immediate effect a8 

in the case of Bhopal Gas Tragedy. The fact that sometimes 

it is very slo~ in the process of harming and the resultant 

effect of the injury remain latent over long periods of time 

makes the plea of negligence least effective. Mukesh Textile 

) 44 Mills (p, Ltd v. IT.R.Subramanya Sastry is a case in which 

the court strongly critiCised l"--.€ negligence on the part of the 

plaintiff in not foreseeing the danger inherent in the act. 

Though it was virtually admitted that the rodents had burrowed 

holes into the earthenl embankment of the tank. the defendant 

who had stored large quantities of molasses in a mud tank had 

the duty to take the responsible care in the matter of mainte-

nance. The court applied the foreseability test in holding 

the appellant defendant liable. Storing of such large quantities 

~2. Stone v. Bollom 1950 1 K.B.201 (CA). 
43. Attorney General v. Carg Brothers Ltd 1921 AC 521 (HL). 

44. A.I.R. 1987 Kant. 87. It is a case of strict liability. 
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of molasses invariably attract the application of the rule of 

Rylallll v. Fletcher~5 aB the defendant by hiB act had wade a non-

natural use of the land. 

Trespass 

Trespass is the intentional invasion of another person's 

ott· th 1· . f t lt6 S b t t· 1 ~n eras ~n e exe US1ve posseS910n 0 proper y. u 5 an 18. 

injury need not be shown to 8ucceed in action tor trespass. 

The only requirement is the intentional unprivileged physical 

entry by a person or object. It can extend to airborne liquid 

and solids deposited upon a land47 or an invasion by visible 

. . °bl b 48 or 1nV1S1 e su stances. Ho~ever trespass theory is inade-

quate to control instances ot industrial pollution. It is 

mainly because pollution by the industries is not an inten-

tional act as envisaged in the traditional definition of 

tresIJUSs and proving the intention, in many cases is not an 

easy task. 

45. Infra, n.49. 

~6. Su,era. n.13 at p.l07. 

'-i7. James S.Krier, E.£.cit. p.190. 

48. Id .• pp.190-191. 
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Strict Liability 

The rule in Ryland v. Fletcher~9 holJs a person strictly 

liable when he brings or accumulates on his land something likely 

to cause harm if it escapes. Exceptions listed in the case itself 

resulted in the total dilution of the principle. An1868 pronounce-

went regarding the storing of water in a reservoir which caused 

damage to the neighbour' s property haS been te s ted in several 

Cases on several occassions. 50 Non-natural use of'land' and 

'escape' of something being a precondition for the application 

of this rule, 51 it WaB be i11$ applied to a ,\'ariety of circum-

stances. The term non-natural use of land has been interpreted 

to test the viability of this rUle. 52 C~Dbridge Water Co. v. 

Eastern Countries Leather PIc53 a nouse of Lorus deciSion con-

sidered the rule in Ryland v. Fletcher and environmental pollu

tion, specifically ground water contamination.5~ The present 

position seems to be that the viability of the rule as a common 

law action to impose liability is getting more and more 

~9. Rylnnd v. Fletcher (1868) L.R. 3H.L. 330. 

50. For a list of cases see Stallybrass, "Dangerous Things and 
Non-natural Use of Land", 3 Camb.L.J.373 at pp.382-385(1929) 

51. "The Rule in Ryland v. Fletcher", Note 1947 63 L.Q.160. 

52. Reed v. Lyons & Co.Ltd. 1947 A.C. p.156 at p.173. 
In this case Lord Mac:'fillan held that in these days and in an 
industrial community it was a non-natural of land to build a 
factory on it and conduct there manufacture of explosives. 
Lord Porter on the other hand made a striking comment that 
non-natural use is a question of fact and circumstances ot 
tilLe and practice of mankind must be taken into considera
tion in defining non-natural use. Id •• p.176. 

53. 1994 2 x.L.R.53. In this case Cambridge ~ater Co., a 
private water supplier brought an action against Eastern 
Countries Leather for contaminating with a chlorinated 
solvent. Perchloroethylene(PCE) Which made water nottwhole
some' under u. K. '~ater Act. 

5~. "Recent cases D contaminated ground water foreseability and 
the rule in ~land v. Fletcher, A.L.I.R. VOl.68(199~)p.388. 
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restricted. 55 :For instance the House of Lords, Lord Goff pre-

ferred to consider Ryland', v. FIe tcner only as a type of action 

in nuisance and rejected the notion of the rule being a separate 

doctrine in relation to hazardous activities. Considering the 

inhetent lilllitations of the rule in extending the same to pollu-

tion cases, Lord Goff expressed his preference for a legislation 

for strict liability rather than for it to be a part of the 

COillmon law. 56 The case signified another restriction on the 

viability of the rule as a common law action to impose liability~7 

A more generalised revival of this rule is noW' proposed in the 

law reform proposals. 58 

Strict Liability rule in India 

Indian Supreme Court preferred to make a re~arkable devia-

tion from the English judicial attitude when it modified the 

rule of strict liability to that of absolute liability. Pressed 

and encouraged by then prevailing situations the highest court 

openly declined to accept the British position as such and 

stressed the need for incorporating a wider application of the 

rule by rejecting the exceptions to the rule. According to the 

court the rule given in Rylands v. Fletcher is an out dated one 

55. 
56. 
57. 
58. 

Ibid. 

Ibid. 

Ibid. 

Law Co~nission No.32 (1970) (Report on Civil Liabilit~ tor 
Dangerous Thin~s and Activities) and Cmnd. 7054 (1978), 
Vol.1, Ch. 31 (Royal Commission on Civil Liability and 
Compensation for Personal Injury). 
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and not effective in these days of scientific and technological 

developlUents. The court therefore felt the need for evolving 

new principles and laying down new norms which would adequately 

deal with the new problems which arise in a highly industrialised 

economy.59 

The court concluded: 

"T~'here an enterprise is engaged in a 
hazardous or inherently dangerous 
activity resultin~ for example, in 
escape of toxic gas the enterprise 
is strictly and absolutely liable 
to compensate all those who are 
affected by the accident and such 
liability is not subject to any ot 
the exce~tion6 which operate vis-a-vis 
the tortious principle of strict 
liability und~r the rule in Rylands 
v. Fletcher."bO 

H.C.Hehta decision is criticised as a departure from the 

common sense notion of causation as a pre-requisite for liab1lity.61 

~orkma~s Cowpensation Act incorporated this rule 1n the Act to 

make the employer liable for any personal injury caused to a 

workman by accident arising OUG of and in the course of 

62 employment. 

Remedie s 

A nuisance can be remedied primarily by abatement without 

recourse to legal proceeding. But it one opts for a legal 

59. M.C.Mehta v. Union of India, A.I.R. 1987 S.C.l086 
at 1099. 

60. Ibid. 

61. Jayaprakash Sen, "Liability without responsibility" a 
problem of justice" (1992) C.U.L.R. 155 at p.162. 

62. See infra n.67 
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proceeding, the available remedy is a civil proceeding for 

damage or injunction. According to ROdgers,remedial opportu

nities often fall into four broad categories namely (1) damages 

(2) land use accommodation (3) technological accommodation and 

(4) operational controls. 63 

Considering the health hazard hidden in industrial nuisance 

and toxic nature of pollutants, abatement of pollution is the 

first step to be taken. This can be done either by an order 

ot injunction or by directing the installation of best control 

technology. But when the act has already resulted in loss ot 

any kind,damages are resorted to. 

Damages 

Damages are the pecuniary compensation payable tor the 

commission of a tort. It may be substantial or exemplary. 

Substantial damages are awarded to compensate the wrong suttered 

whereas exemplary damages are of a deterrent nature aimt'':"', ,It 

punishing the wrong doer tor his act. In industrial offences 

exemplary damages have received more judicial recognition. 

It has been elevated to a high pedestal with a view to reduce 

the tendency of polluters to pay and pollute. Persistence in 

a proved nuisance has been held 1n England to be a just cause 

f .. 1 d 64 A d 1 I or g1v1ng exewp ary amAges. n n ndia an early as in 

63. Supra. n.7 p.143. 

64. Pollock's Law of Torts, (6th ed.) 
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1905 the Calcutta High Court65 ordered the exemplary damages 

for causing pollution that affected the plaintiff by reducing 

the warket value of his garden products. In the Shrlram Gas 

66 Leakage, the Supreme Court projected a new dimensions to 

judicial review and justified the need for compensation under 

Article-3267 ot the Constitution. The Court observed that in 

such cases, compensation must be correlated to the magnitude 

and capacity of the enterprise because such compensation must 

have a deterrent etfect. The larger and more prosperous the 

f t · 68 enterprise. the graater wust be the amount 0 compensa 10n. 

Statutory recognition ot this provision can be tound in Work

mans Compensation Act. 69 Public liability insurance provision 

introduced for providing interim compensation to the victim 

of industrial hazards other than industrial workers can be 

proclaimed a novel step in the statutory recognition ot the 

need for compensating pollution victims. 70 The principles ot 

60. Supra. n.59. 

67. Id., p.l091. See also infra chapter 1 pp.}6,37. 

68. 

69. 

70. 

This conclusion ot the court is being criticised by 
raising the question ftwill the court stick to the 
formula in cases of multinations and enterpris" in 
the public sector and enterprises wholly owned and 
controlled by the State? D.C.Jain, "Case Analysis o! 
M.C.~rehta c!Ic Another v. Union of India, A.I.R. 1987 
S.C. 1086" in A.I.R. 1988 Journal 53. 
The 'iorkman's Compensation Act, 1923(Act No.S of 1923). 
Section 3(1) states: -It personal injury is caused to 
A workman by Accident ariSing out ot land in the course 
of his employment, his employer shall be liable to pay 
compensation- • 
Public Liability 
see supra. Ch. q 

Insurance Act, 1991. For details 
pp. '~!.r -160 
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injunction and damages have got statutory recognition today.?1 

Thus it can be seen that the attempts by the courts to 

remedy nuisance caused by industrial activit1es made wider use 

of various aspects of the term nuisance and conditions essential 

for the Same. But all these tests formulated in the course of 

judicial activism failed to give a precise and exhaustive defi-

nition for industrial nuisance. This was due to various factors. 

Firstly. industrial pollution being on the line of engul:ing 

the whole universe, it has become difficult to prevent its 

consequences by expandin~ a prOVision like nuisance. It signi-

ficance is great as it haS the ~eepest doctrinal roots of modern 

environmental laW. It has paved the way for enthusiastic 

judicial activism and substantially helped in developing the 

statutor, control mechanisms. 

Dilewma in Nuisance 

There is a dilemma felt in using the common law tort of 

• nlli sance' liabili ty. The courts are to deduce the unreasonable 

nature of the cause of action in individual instances. It is 

not an easy task. 'fhe principles laid down by the courts in 

different cases lack in a precise final common nature and 

tilerefore abatement of the same depends on those varying 

factors. It is a balancing of issues in hand. Because a just 

71. The Amendments to ~ater (Prevention and Control of Pollu
tion) Act 1974 and Air (Prevention and Control of 
POllution~ Act. 1981 1n 1988 and 1987 added Section 33 A 
and Section 31 A respectively which empowered the Pollu
tion Control Boards to oruer for the closure of an 
industrial unit. Similarly Public Liability Insurance 
Act. 1991 provides for paying interim compensation to 
the victims of pollution. 
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balance must be struck between the rights of the defendant and 

the plaintiff to use property for his each other's lawful 

enjoyment. In making such a balance, courts usually adopt a 

relative utility test. In cases where major polluters are 

large industrial firms, it is often difficult to prove unreason-

ablcncss in the conduct of their business having regard to their 

high economic and social status. 

Another thing is that in nuisance Case s by private indi-

viduals 'special damage' suffered by the plaintiff is tested 

and success depends mainly on adducing evidence for the same. 

Raru Baj Singh v. Babulal,7 2 is an example. The trial court 

and the appeal court admitted the presence of dust in the 

plaintiff's chamber. However, that did not deter the court 

asking for clear evidence of special damage to the plaintiff 

because -of the dust in his chamber. The petitioner' s plea was 

rejected on the ground that he failed to adduce the evidence 

of his patients to prove the special damage suffered by hlm. 73 

If that is the plight of the case where presence of dust particles 

could very well be felt, what about those enormous air pollutants 

that can neither be seen nor felt? Industrial pollutants are of 

vast varieties and nature. So what about those instances 

where the pollutants as well as its effects are felt in the course 

of time? ~{hat about radiation pollution? 

72. R~n Baj Sin~ v. Babulal, A.I.R. 1982 All. 285. 

73. Id. t p.286. 
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It is true that presently diminishing freshness of the 

air cannot be allowed to deteriorate further. Moreover, the 

theory of 'special damage" can no mora survive in the era of 

public interest and social justice. 

Public nuisance under the law of criminal procedure 

A public nuisance results from an interference with the 

right of the public generally and attracts judicial interterence 

for the removal. A tort action for public nuisance tound statu

tory recognition in Section 133 of the Code of Criminal Procedure?4 

The section provides an independent, speedy remedy against public 

nuisance. It is the oldest remedy for checking pollution that 

caused nuisance to others and is still in use years after the 

enactment of specific legislation tor the prevention and control 

of pollution. Under this provision the Executive Magistrate can 

act on information received from a police report or any other 

source including a complaint made by a citizen. This power of 

the ~{agistrate covers environmental ex~gencies where the complaint 

is from a Single individual about his or her personal grievance. 

This is elaborated and justified by the High Court in the follow-

ing words: 

"It is not the intent of law that the 
community as a whole or a large number 
of complainants cowe forward to lodge 
their complaint or protect against the 
nuisance; that does not require any 
particular number of complainants".76 

74. Section 133 ,Cede: d CrLl"".ir'I2)~ l,·:;C:"~;· PC" .• ~.'. :j_~. 

75. Krishna Gopal v. St ate of ~f. P., 1986 Cri. L. J. 396 (MP) • 

76. Id •• p.399. 
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The provision under the Code ot Criminal Procedure existed 

prior to the adoption of consti~., ':~0nalism in the country. Probably 

because environmental problems were not that gigantic in those 

days, the provision was rarely used for pollution abatement in the 

post constitutional period. Judicial enthusiasm to discuss the 

provisions from all dimensions is reflected in 1979 Supreme Court 

deciSion, Gobind Singh v. Shanti Sarup.77 The complaint raised 

was against public nuisance caused by an oven and chimney of the 

bakery. The Executive Magistrate made a conditional order for 

its demolition within ten days. On reaching before it, the 

Supreme Court tried to identify the public nature of the nuisance 

and approached the issue trom a wider perspectives. 78 The threat 

to health, safety and convenience of the public at large was 

looked from the social justice angle and Supreme Court accepted 

the view of Magistrate. 

EVidently, Municipa~ ~ounci~, Ratlam v. VardhiChand79 

is a land mark in the path of Supreme Court's attempts to evaluate 

social significance of irradicating public nuisance. It is also 

the first instance where a public authority namely a municipality, 

was compelled to face a public nuisdnce litigation. The facts 

are interesting. Pollution resulte~ not only by stench and 

77. A.I.R. 1979 S.C. 1~3. 

78. Id., P.I4-5"" 
79. A.I.R. 1980 S.C. 1622. 
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stink caused by open drains and public excretion but also by 

the discharge of malcdourous liquids from the Alcohol plants. 

for which the city was famous. The residents of the Ratlam 

became frustrated by the do nothing policy of the ~unicipal 

authorities. They approached the District Magistrate complain-

ing under the provision in criminal procedure against to Munici-

pality who thoroughly failed to perform its duty to keep the 

territory clean. After going ~hrough many stages the legal 

matter reached the Supreme Court who found the responsibility 

the Magistrate under section 133 as a public duty implicit in the 

public and pursuant to a public proceedings80 and described it as 

a mandatory duty and an instance of social justice due to the 

81 
~eople. The key points that el vate the judgement to a high 

pedestal include recognition of the Magistrate's power under 

82 
Section 133 of Code of Criminal Proceuure. emphasis of the 

court's po~er to force public bodies under public duties to 

implement speCial plans in response to public grievances83 a8 

well as open and vehiment criticism of public body like municipa

lity for the irres~onSibility.84 Criticising the attitude of 

80. Id •• p.1628. 

81. Id., p.1628. 

82. Id., p.1628. "The Magistrates responsibility under 
Section 133 of the Code of Criminal Procedure i9 ••• a 
public duty implicit in the public power to be exercised 
on behalf of public and pursuant to a public proceeding". 

83. Id •• p.1627. "The imperative tone of Section 133 ot 
Code of Criminal Procedure read with the punitive temper 
of Section 188 of Indian Penal Code makes the prohibitory 
act a mandatory duty·. 

84. Id •• p.1629. 
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Hunicipal authorities85 and directing them to take immediate steps 

within its statutory powers to stop the effluents from the Alcohol 

Plant flowing into the streets &00 make other measures against 

environmental degradation. Supreme Court looked at the emissions 

of both industries and concerned municipal authorities as a 

86 
challenge to the social justice component of the rule of law. 

In the words of Justice Kriahna Iyer,87 who spoke for the court, 

the case involved 

Ra few profound issues or procedural juris
prudence of great strategic significance to 
our legal system and the court must zero-in 
on them as they involve problems of access 
to justice tor the people beyond the blinkered 
rules of standing ~ritish Indian vintage w

• 

- 88 
Krishna Gopal v. State of H.P. relates to a nuisance 

created by a glucose saline factory in a residential locality. 

The complaint was by a lady resident saying that her husband, 

a heart patient, had been disturbed by the noise produced by the 

booming boiler in the tactory day in and night. One of the crucial 

questions answered by the Court WaS whether Section 133 of Code 

of Criminal Procedure Can be invoked by a single person for 

personal grievance. On police report it WaS found that it is 

not private nuisance but public nuisance affecting many_ 

85. Ibid. 

86. Id., p.1629. 
87. Id. , p.1623. 

88. SUEra. n.75. 
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Recognising every man's home to be his castle which cannot be 

invaded by toxic fumes or tormenting sounds the court expressed 

its annoyance for the neglect and disregard of the society towards 

-89 environmental crimea. Environmental crimes, more serious than 

murder are dealt casually without much importance. The act of 

~ranting licence within the residential locality Was prima facie 

violative of the law, the court felt. 

- 90 
Madhavi v. Thilakam concerned to noise made r" 't .ght t-J'y 

automobile workshop. The Kerala High Court emphasised the need 

to abate nuisance under this section as a recognition of people's 

right to live. It is a constitutional reality to have personal 

autonomy, free from intrustion and appropriation. 91 Recognition 

Was given to the fundamental right to live, and to sleep in peace 

has been made a vital part of the right to live. 92 

Ajeet Hehta v. State of Rajasthan93 is still another case 

where the higher court once again endorsed the order ot Magistrate 

under Section 133 of the Criminal Procedure Code directing the 

removal of a business enterprise trom a residential locality 

as in the case of Himma t Sinsh and Other s v. Bhagwana Ram and 

Others.9~ 

89. !bid. 

90. 1989 Cri. L.J. ~99. 

91. Ibid. 

92. Ibid. 

93. 1990 Cri. L. J . 1596. 
9~. 1988 Cri.L.J. 611.t .. 
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All these cases are instances of how the judiciary tried 

to read between the lines and brought to light the fundamental 

duty of everyone to protect and improve the natural environment. 

The courts have tried to recognize the solidarity ot dwellers 

in Cities-and residential colonies against industrial pollution. 

Industrial activities are to be kept away from those areas where 

people take shelter atter the day long tiresome activities. 

Kri.hna Gopal·. is an instance when activities having the 

potential~ to pollute and harm instead of activities re.lly 

narm1ng4can be caught in the net of public nuisance uDder 

Section 133 ot the Criminal Procedure COde. Only one person 

complained. Still the court held the activities as creating 

not private nuisance but as public nuisance eventhough it 

decided to on police report. The Significance of this remedy 

is great and it restricts and even prohibit fundamental right 

to trade or occupation when the utilisation of the right becomes 

injurious to health or physical comfort of the community. 

Common Law Remedies and SpeCific Statutes 

Enactment of specific legislation for the prevention and 

control of pollution was the first legislative step after the 

Stockholm Conference. The Water (Prevention and Control of Pollu

tion) Act, 197~, ~ir (Prevention and Control of Pollution) Act, 

1981 and Environmental Protection Act, 1986 provide envisage 

steps to abate pollution. But even atter these enactments use 

of common law remedies continued. The attitude of the courts 

towards this was not the same. In a few cases, the validity 
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of invoking the jurisdiction of Executive Magistrate under Section 

133 was challenged. The High Courts ';(er~f in dilemma:95 

Existence of alternative re~edy Was raised in sowe ot the 

earl ier case S as iot'e 11. In the case of Kr i shn~ Mc-:: ·n Baner jee and 

Others v. A.K.Guha96 the Galcutta High Court felt that the 

r-1agis tra te could have acted more wi se ly in adv is ing the complaint 

to se t in mot ion the m3chinery prov ldthl by Ac t ,( n. C) 0 r 189l). 

At the SdIDe time the court stressed that the existence of an 

alternative remedy does not deprive the Magistrate of his 

jurisdiction. 

In Lalman v. Dishombhar Nath97 the ,1efendants invited the 

attention of the Court towards the first section of Criminal 

Procedure Code, 1898 which made it clear that it would not affect 

any special or local law then in force. It the opinion of the 

defendant this covered Municipalities Act as ~ell although, it 

WaS passed after the code. The Court was to decide whether the 

95. ~e see that High Court of Kerala which vehemently opposed 
existence the jurisdiction ot Magistrate under Section 133 
in pollution case when the specific legislation for the same 
haS already been enacted in 1984. But in 1989 a notable 
decision in Madhavi v. Thilakam brought under Section 133 
cheered the solemnity of the jurisdiction of Magistrate 
under Section 133 and said: 

- "'.ie re cogni se every man's home to be his cast le 
which cannot be invaded by toxic fumes and tormenting 
sounds. This prinCiple expressed through law and 
culture, consistent with nature's ground rules tor 
existence has been recognised in Section 133 (1) (b).R 

96. Supra. n.2}. 

97. A.I.R. 1932 Al1.59. 



217 

Magistrate has got power to declare a licensed industrial unit 

as public nuisance, where as under ',. Hunicipallties Act, a 

person aggrieved by an order of the Board on a question of this 

nature has a right to appeal to the District Magistrate. 98 

The court opined that the Magistrate had jurisdiction 

to pass an order under Section 133 to regulate the manner in 

which Lalman conducted his business if he found that in doing 

so Lalman was acting in a manner injurious to the health or 

physical comfort of the community. But he continued to say 

that such an order by a Magistrate is open to general objection 

in so far as it must inevitably reflect on the orders of the 

Municipal Board:99 

Rajagopala Chettiar v. Samdum Begam100 is still another 

instance where the question of using alternative remedy was 

raised. The facts are that the jOint Magistrate of Trivandrum 

issued a preliminary order under Section 133 of Criminal Pro-

cedure Code calling upon the owner of a local rice mill to cease 

working the factory or remove it to some other place on the 

ground that it constituted a nuisance since it affected the 

health and comfort of the general public living in the locality. 

The court rejected the plea that by virtue of the corresponding 

98. M.P.Municipalities Act, Section 318. 
99. Supra. n.97. 
100. A.I.R. 1943 Mad.357. 
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provision in the local Acts,l01 the Magistrate had lost his juris-

diction to deal with nuisance of this character. The court found 

nothing conflicting in all these legislative provisions, the 

d '!f b t th 1 'th d' 'd d 102 ~ erence e ~een em are on y 1n e reme ~es prov1 e • 

Moreover, code is an Act of Indian Legislature and its provisions 

-103 
cannot be in any way effected by a local act. 

In P.C.Cherian v. State of Kerala104 the act of proceed-

ings by Executive Magistrate upon police report under Section 133 

Criminal Procedure Code WaS challenged on the ground that it is 

not within the province ot the Magistrate to see whether the 

conditions under statutes like Panchayat Act and Factories Act 

are satisfied. Moreover the plaint if! had already got an injun-

ction against the Panchayat restraining them from cancelling 

the licence. The court upheld the power of Magistrate to invoke 

Section 133 if the exigencies warrant such an extreme course. 

One can in the case, find that existence of nuisance or 

the abatewent thereof will stand independent of the right of the 

petitioners to carry on the work of the factory unhampered by 

101. Madras Public Health Act, Section lt4 and loladras Local 
Boards Act, Section 195. 

102. A.I.R. 19~3 Mad. 357 at p.358. 

103. ~ •• p.358-359. 

104. 1081 K.L.T. 113. 
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the Panchayat authorities or the public and the Executive 

Magistrate's power tor the same is an exclusive power. 

In a later case Andhra Pradesh High Court reiterated this 

viev105 by justifying the order ot 3.D.M. The court rejected 

the plea of obtaining N.O.C. trOm Pollution Control Board and 

paying the cess every year as ~Just1ng the jurisd1ction of the 

S.D.M. The mere obtaining of a ~.O.C. at an enterior point of 

time will not ensure the petitioners the benefit of not pro1ucing 

ap~r~ciation certificate required by S.D.M. 

But the question of the scope of this section in dealing 

with pollution of water an~ air in the wake of specific leg1s1a-

tion .for the same are bein~ enacted .. hen came up before the High 

Courts of Kerala and ~!adhya Pradesh. They took a different stazrl 

and curtailed the .wide amplitude of Section 133. In rata Tea Ltd 

v. State of Kerala,100 the relevance of this section to deal vith 

and prevent the discharge of effluents to the river when the 

'vater (Prevention and Control of Pollution) Act, 1974 which is 

a code in itself came up for consideration. The court accepted 

the proposition that the provision of Section 133 stood impliedly 

repealed in so far as they related to prevention of water pollution. 

The court tried to substitute the ~ater Act for nuisance remedy 

:jY saying that all the re:nedies which could be provided by an 

105. M/s Nagarjuna Pa.per Hills Ltd. L .v. S.D.~\. ~ R.D.Otfice 
1987 Cri.L.J. 2071. 

106. 198~ K.L.T. 6~5. 



220 

an Executive Magistrate under Section i33 could certainly by 

-107 
provided by authorities contemplated under the Act. Similary 

the Hadhya Pradesh High Court in "bdul Halllid v. Gwalior Rayon 

Silk ~fg (Wvg) Co.Ltd 108 held that the special statutes on 

~ollution of water arrl air havo to prevail over Section 133 

C d .. f I P C 109 of the Criminal rrocedure ode an the prov1810n 0 ..• -

The court went to the extent of saying that bringing and labelling 

the act as a public nuisance when the silecial act prevails i8 

just to evade the requirement of previous sanction under the 

special Acts.and characterised the trend as colourable. The 

court felt the urgent need for proper balance bet\lieen the con-

flicting claims of nation*s industrial progress and the hazards 

to the health of the citizens. 

The attitude of these courts in sOUle way diminished the 

prospective scope of Criminal Procedure Code. It is 

described as the lost opportunities fur the courts to appreciate 

the role of Section 133 in preventing pollution? The proposition 

raised in favour of this arguruent is the availability of Ma~i8trate 

in every district as Nell as the sluggish speed of the wheels 

of Pollution Control Board. liO 

107. 

108. 

109. 

110. 

Ic., p.6l.j8. 

1989 Cri.L.J. 2013. 

Id •• p.2015. 

P.Leelakrishnan et.al., "Evolving Environmental Juris~rudence 
The Role Played by the Judiciary" in P.Leelakrishnan (Ed) 
La~ anJ Environment, p.126. 
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But amendments brought to the Water Act as well as Air 

Act in 1988 and 1987 respectively has considerably widened the 

powers of Pollution Control Boards. It also makes citizen's 

. .. . d . l1C SUIt poss1ble glvlng S1Xty ays notlce. The fact that State 

Pollution Control Board has got their Pollution Control Board 

Office at the district level .ith enviroIlItlental Engineers, 

solves both the difficulties to greater extent. Utility of the 

amended provisions of the special Acts has to be encouraged by 

the courts. Dut that should not mean automatic repeal of 

public nuisance provision under Section 133 Criminal Procedure 

Code with regard to air and water ~ollution. Its relevance can 

never be curtailed. It has to be there as a simultaneous option 

for the aggrieved persons. But ever increasing number of 

environmental litigation dewand much more time and expertise 

which may not be possible for the Executive Magistrate. The 

fact that on several occasions solving enVironmental issues 

d d th t · t t' f .. d . tt 111 nee e e cons 1 u 10n 0 COmInlSS10nS an comn1l. ees. 

indicates the expertise in demand of. Secondly on many occa-

sions the issues raised contains fundamental questions such &S 

the fundamental right to live in a pollution free environment 

of the public including in workers on the one side and the 

110. For details see su~ra. chapter 4 pp. 1J" "D. 

111. M.C.~iehta v. Union of India, A.LR. 1987 .s.C. 965; 
For de tai Is also see ·infra. chapter 7 pp. :-[\ r 2..~ : ... 
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right to work and have livelihood of the workers. The court has 

on several occasions to weigh the danger that the general public 

has to face against the deprival of the workers of their means of 

112 livelihood by stopping the work ot the factory. 

Moreover the addition of new section 33 A and 31 A under 

the water and air act respectively enable the Pollution Control 

Board to take immediate action even without recourse to the 

courts. The Boards can not take immediate action to stop the 

functioning of polluting industries. But it is too much for 

the High Court. 

Even atter such a ruling ot ~f.P. to look at pollution 

control laws as a means tor the protection of industries 

ensuring a proper balance between the conflicting claims ot 

the nation's industrial progress and the hazards the citizens. 

~hatever may be attitude ot these High Courts, in Ratlam's case 

the Supreme Court has well recognised the role ot Executive 

Magistrate in abating pollution in a locality. 

112. For details see Id •• PP.:l i:,- 6 .1. Go 



CHAPTER VII 

EBBS A~ID FLQWS IN JUDICIAL ACTIVISM 

The limitations attendant on nuisance cases in contra-

distinction to the wider amplitude of pollution instances 

h_ndcuffed the judiciary due to several reasons. For instance 

common ~n is not concerned with social righteousness. out 

1 
with individual rights where -s environmental protection is a 

! 
social obligation. The fact that in conventional disputes 

the role of judge is that of a neutral umpire and the whole 

procedure revolves round the questions of fact -nd law limited 

the scope of judicial activism considerably. Courts were only 

a fact finding bodies balancing the issues 1n hand and resolving 

the dispute between the private parties. They were then to 

events. 

There were other simultaneous processes taking place 
. 

during the time. The growth of nations into welfare states 

inevitably brought governments in direct contact with the day-

to-day activities of the people. Post-independence develop-

ments' in our country made _ fresh look .t the things from • 
. 

different angle inevitable. More and more involvement of the 

governing authorities in the welfa re of the governed brought 

in its wake the need for a change. Forty Second Amendment 

1. Rosco Pound. "Do we Need a Philosophy of LawN, 
5 Colum.L.R.(7905) p.339 .t 346. 
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of the Constitution c.n thus be s.id to be both the culmina-

tion of this long felt need and at the same t~e the commence

ment of • ne~ er. of soci.l justice. 2 

Soci.l justice brought under its perspective a wide 

variety of activities which essenti.lly needed governmental 

interference. In the field of environmental protection the 

gener.l a~areness inspired by the U.N.Conference on Human 

Environment held at Stockholm in 1972 also had its impact. 

All these factors led to many radical ch.nges during the 1970-805 

The ;:-l"i.:rc> of Judicial Activism 

The 42nd Amendment Act introduced the word 'socialist' 

~ithin the Preamble of the constitution.'3 The ultimate result 

is interesting. The task of ensuring justice to the poor and 

weaker sections was placed on the shoulders of the judiciary. 

But for achieving the goal, a shift or transition from the 

existing social evils and distress of the weaker sections 

necessitated evolving .n innovative procedure. The joint 

venture of social workers got recognition of the highest court 

when the Supreme Court felt it necessary to pay heed to and 

2. Social Justice is described by .the Supreme Court as species 
of "justice" in generic sense. Consumer Education _ 
Research Centre v. Union of India, A.I.R. 1995 S.C.922 at p.938. 

3. 42nd Amendment Act, 1976 included the word socialist in the 
Constitution of Indi. 1950. 
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4 consider the helplessness of these weaker sections. The 

growth of a new judicial process was the result giving fillip 

to formulation of a new environmental jurisprudence. A fresh 

look at the principle of locus standi with a view to liberalise 

the same resulted in the growth of public interest litiQa-

tion (PIL). Under this head, attention of the highest courts 

were attracted to the arena of public grievances of diverse 

types. The liberal attitude of the Supreme Court resulted 

in the rel~ation of procedural requirements of litigation. 

Even letters written to individual judges or the court 

5 were treated as writ petitions. 

The growth of environmental awareness was a ~r~lude to 

this new trend of judicial redress. Further growth went 

parallel. This was welcome development as it belittled the 

hurdles of locus standi in environmental cases. When industrial 

growth unavoidably brought in its wake the ill effects of 

pollution,the liberalising attitude of the courts inspired 

environmentalists for invoking the jurisdiction of highest 

courts for redress. Because, industrial activities mostly 

resulted in public nuisance at a wider .~litude and 

environment.l issues related more often to the diffuse 

4. Bandhua Mukti Morch. v. Union of India, A.I.R. 1984 S.C.802 
at p.8l1. 3upreme Court described 'social justice' as a 
dynamiC device to mitigate the Bufferings of the poor, weak 
and deprived sections of the society. 

5. Rural Litigation and Entitlement Kendra v. State of U.P. 

A.I.R. 1987 S.C. 359. 
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interests of a group of people th.n to .scert.in.ble rights 

of individuals. The joint venture of environmentalists .nd 

judici.ry opened new vist.s for environment.l litigation. 

Thus public interest litigation emerged .s a growing mechanism 

6 in the field of environment.l protection. 

Early activism through Dublic nuis.nce case 

It is interesting th.t the boost th.t thrust the flow of 

environment.l litig.tion floods Came first from not. constitutional 

7 l.w case but from. public nuis.nce c.se described early. 

The tr.dition.l procedure in a tort of nuis.nce is to weigh 

the circumst.nces .g.inst the grievances. For this one t.kes 

into consider.tion those factors which give rise to the 

.ction.ble nuis.nce and issue • final order in the form of 

8 injunction or d.m.ges. In Ratl.m's, distinct from this usu.l 

procedure, the court tried to peruse the existing legislation 

from • new soci.l justice perspective. Although the case 

rel.ted to the negligence of loc~l bodies, the court did not 

miss criticising the nuis.nce Caused by big factories as • 

ch.llenge to the soci.l justice component of the Rule of LaW. 9 

6. P.Leel.krishnan, "Evolving Environment.l Jurisprudence
in P.Leelakrishn.n et •• l. (CdS.), LaW and Environment, 
(1992)~ 126 .t p.150. 

7. Municipal Council, R.tlam v. Vardlchand,A.I.R.1980 S.C.1622. 

8. For det.ils see supra.Ch.6. 

9. Supra. n.,7 at p.1629. 
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Thus the judqement illustrates how an activist court can 

transform _ seemingly dull legislation into a powerful .. nd_te 

10 
to protect the environment. The decision in the case related 

to neither an order of injunction nor dam4ges but a direction 

to the public authority to perform its obligations which 

inevitably is in the form of a prerogative court. The procedure 

followed by the Supreme Court highlights the scope of judicial 

interference in administrative ~tters. The judgement explicitly 

recognises the impact of I_ deteriorating urban environment on 

the poor and links the provision of basic public health facilities 

to both human rights and the directive principles in the 

Constitution. 11 

The need for compelling public authorities vas felt by 

the court and directions issued under section 133, happened 

to be in the form of .. writ of mandamus in disguise. It is 

~de clear that the court cannot extricate itself from its 

responsibility. 

SLmilarly. judicial interpretation of public nuisance 

and re.ding between the lines to :widen the right to life so 

as to include right to clean environment can be seen in some . 
12 

other cases decided by High Courts. 

10. 

11. 

12. 

~~~~Byr~~re3:t. al., (Eds), &nvironmental Policy and Law in India, 

Id •• p.96. 

Madhavi v. Thil.kan, A.I.R. 1989 Ker. 499.; 
Krishna Gopal v. state of M.P., 1986 Cri.L.J. 396(M.P), 
• G i • -
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But these cases also highlight the strein involved in 

evolving such new principles through public nuisance c.ses. 

Because the nature of environmental issues demand the balencing 

of issues far beyond the scope of the section 1n order to 

provide protection from environmental hazards. Thus in 

P.C.Cher~ v. State of Kerall 3 the court weighed the danger 

to the gener.l public ag.inst the loss of jobs for the 

workers. The lengthy procedure involved 1n edduc1ng evidence 

and resultant delay in re_ching the finel decision14 and need 

for strict adherence to the procedural formalities are some 

of the drawb_cks of nuisance litigetion. The relative speed 

ch.nge which enabled direct access to the higher courts. The 

prospective nature of the judgement '-'::~~Ed. at preventing cont,1nuing 

of the offence into the future. 15 

Writ Jurisdiction and Industrial Pollution 

There was r".O provision either in the Water Act or Air Act 

originally for cl.ss action or citizen suit except for approaching 

the Pollution Control Bo_re to initiative ection or to give 

13. 1981 K.L.T. 113. 

14. In rt.tldm's case, for ex.mple, the delay c.used for e final 
.ction was 10 long ye.rs. 

15. Environment.l offences do h.ve consequences extending 
to the future also and tradition.l nuisance suits usually 
f.il to prevent this bec.use the .ffected parties will have 
to complain _gain and _g.in for redressal. 
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16 
permission for any action. This situation resulted in the 

overwhe lming use of the jurisdiction of the ~'upreme Court under 

Article 32 and of the High Courts under Article 226 17 against 

the polluters. Article 32 and 226 can be invoked for compelling 

public authorities to perform public duties and to restrict 

the discretionary power of local .uthority to issue licence. 

Thus one finds in 1J. V • .5ubh. RaO 18 
v. Government of A.P. 

residents of a locality whose health is alleged to be .ffected 

by the existence of foul smell emanating from • bone factory 

h.ve a standing. 

Though the writs of certiorari. prohibition and mandamus 

.re of use in environmental protection especially industrial 

pollution, it is the writ of mandamus that has been used again 

and again for .rresting environmental deterioration and health 

Public Interest Litigation (PIL) 

The n.ture of industrial pollution is such that it 

affected the diffuse interest of the public at large. Who will 

represent these interests? The Public spirited persons started 

taking their cause against environmental hazards caused by 

16. Section 28 of the W.ter Act, 1974 ~nd Section 31 of the 
Air Act 1981. provide for appeals. 'But it can be .vailed 
only by persons aggrieved by .n order of the Board. 

17. Articles 32 .nd 226 of the Constitution empower the Supreme 
Court and High Courts respectively to issue directions. 
orders or writs of different types. 

18. A.I.R. 1969 A.P. 98. 
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industrial .ctivities. Thus in the early eighties did grow 

PIL initiated by their more public interest. PIL, which is a, 

comparatively modern development constitutes a significant 

segment of the exp.nding horizon of judicial power and has 

acquired legitimacy. The court described PIL -s • strategic 
19 

arm of the legal aid movement. Through the new jurisdiction, 

the Indian Judges have undert.ken expending responsibilities 

20 as critics .nd monitors of government .nd its .gencies. 

The sc~pe .nd nature of PIL has been decisively l~id down by 

the Supreme Court in the Asiad 21 case when Justice Bhagwati 

described PIL as a challenge .nd-n opportunity to the govern-

ment .nd its officers to m.ke basic human rights meaningful 

to the deprived .nd vulnerable sections of the community. 

of social economic rescue programme by the executive .nd the 

legislature would not be enough .nd it is only through multi-

dimensional strategies including PIL th.t these social .nd 

22 economic rescue programme can be effective. Although not 

in PIL case, Justice Krishn. Iyer obervation in R.tlam's 

19. People's Union for Democr.tic Rights v. Union of Indi., 
A.I.R. 1986 s.C. 1473. 

20. Par_rn_nand Singh, "Public Interest Litigation·, XXI 
A.S.I.L. 1985, p.160. 

21. Suor •• n.19. 

22. M.Krishn. Prasad, "Public Interest Litig-tion. A New 
Juristic Horizon", A.I.R. 1984 (JA) 1 at p.3. 
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KMoreover, shifting the centre of gr.vity 
of justice from the tr.dition.l individu.
lism of locus st.ndi to the community orien
t.tion of public interest litigation is • 
constitution.l m.ndate enshrined in the 
pre .. mble M .23 

The Supreme Court h.s thus t.ken the t.sk of imple

menting the constitution.l m.nd.te for leg.1 .id
24 

introduced 

by forty second .mendment. It is an attempt to protect and 

promote soci.l justice through the instrumentality of l.w. 

PIL is • correct reaction from the court itself in the sh.pe 

of judici.l effort to solve the much .git.ted problem of 

25 .ccess to justice in the leg.l conscience of our country. 

It can be said to be • right step taken in line with the 

internatianal effort to .tt.in sust.in.ble development. It 

is • most reli.bIe w.y of imp.rting justice to the otherwise 

ill-fated poor .nd we.ker sections. 26 

Courts entert.in PIL not in • c.v.lier fashion. ~';::,r do 

they adopt confrontation with the Executive .nd jump into the 

l .. tters shoes in ensuring soci.l .nd economic rescue progr_mmes. 

23. Supr~. n.7 .t p.1623. 

24. Article 39A re.ds: 

"Equ.1 justice .nd free leg.1 aid: The St.te sh.ll 
secure th.t the operation of the leg.l system 
promotes justice on • b.sis of equ.l opportunity 
.nd sh.ll, in p-rticul.r. provide free leg.l .id, 
by suit.ble legisl.tion or schemes or in any other 
way, to ensure that opportunities for securing 
justice _re not denied to any citizen by re.son 
of economic or other disabilities". 

25. Supr~. n.21 p.2. 
26. Supra. n.19. 
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They merely assist in the realisation of the Constitutional 

- 27 
objectives. But at the Same time one can notice that the 

Supreme Court preferred to bind itself in self-discipline 

and expressed resentment at the liberalising policy from 

inside tO~ards PIL. 28 Side by side with the liberalization 

of locus standi and the acceptance of PIL, the court has also 

laid down a =ew constraints in the judicial handling of PIL 

29 
cases. Courts thus evaluated environmental problem from 

different angles to evolve environmental jurisprudence. 

The courts had to make use of different strategies for 

achieving the task. Liberalization of standing was the first 

criteria adopted for access to justice. In the area of 

industrial pollution its credit is incredible because hazards 

resulting from industrial activities usually may go ber~nd 

the comprehension of the immediate victims. 

Much more expertise and deeper knowledge is essential 

to challenge pollution caused by the big industries. For 

3(') 
example, in Rural Litigation Kendra v. Union of India and 

31 
M.C.Mehta v. Union of India, the effort and endeavour spent 

by the petitioners is far ahead of the capacity ef an ordinary 

person though he may be an immediate victim of pollution. 

27. Supra. n.4. 

28. Sachinanda Panday v. State of West Benaal, A.I.R.1987 S.C.l109. 

29. State of H.P. v. A Parent of a student of Medical Colle0e / Simla, 
A.I.R. 1985 S.C.9l0. 

30. Supra.n.S. 

31. A.I.H. 1987 S.C. 965; A.I.R. 1987 S.C.I086. 
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Locus standi 

Relaxation of the strict rules of locus standi became 

essential to provide adequate justice to those public whose 

interests were affected. It is a departure from the tradi-

tional practice that only a person aggrieved can have a 

standing in the court. One should prove 'special damage' 

32 suffered by him to acquire locus standi. 

A few instances where public can approach the court 

are those provisions under section 91 of the Civil Procedure 

Code and Section 133 of Criminal Procedure Code. 33 But when 

the special legislation for environmental protection also 

incorporated the old practice of seeking jurisdiction through 

the Attorney General for resisting hazardous industrial processes. 

the environmentalists felt it to be a real hurdle in environ-

mental protection. The result was that they were attracted 

by the move, that has already been started by the Judges of 

Supreme Court; of liberalising the locus standi and started 

using it to redress hazardous processes by bringing PIL 

under Article 32 or Article 226 of the Constitution. Thus 

the traditional rule insisted for some personal stake in 

the litigation while determining the st~nding of the petitioner, 

32."De Smith and Brazier, Constitutional and Administrative Law 
(6th ed. 1989) p.590. Broadly speaking, an applicant 
for judicial review must at least have an individual 
specific interest to pursue, which interest is detri
mentally affected by an alleged administrative breach of 
duty or illegality". 

33. See for gist f h 
o t e prOvisions ch.5 pp./ 117- Ibo 

J / 
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which will distinguish, him from the other members of the 

bl ' 34 pu l.c. The general proposition of the law is that the 

interest of an individual in the vindication of a public 

right would be sufficient to give him locus standi provided 

that he is prejudiced by the injury to the public interest more 

than the other members of the public are prejudiced thereby.35 

36 
The~Indian jurists have classified petitioners into three 

categories for the purpose of deciding the standing of the 

petitioner. (1) Persons whose legal rights are directly or 

substantially affected, (2) Persons who do not claim to have 

suffered any loss or damage but claim injury as a member of 

public; (3) Persons who are total strangers ie. middle some 

interflopers. 

The problem of liberalising the requirement of standing 

is confined to persons coming under the second category and it 

affects only those persons coming under this group. 

Liberalizing the rule of standing is a forward step in 

37 judicial activism and favour expansion of judicial review. 

In a welfare state such exercise of judicial supervision 

is quite welcome to maintain the rule of law and to check 

34. M.P.Jain and S.N.Jain, Principles of Administrative Law, 
( 3 rd ed.) p. 4 U 2 • 

35. Ibid. 

36. Id., p.4CO. 

37. Maheshwar Nath Chaturvedi, '·Liberalizing the Requirement 
:Jf Standing in Public Interest Litigation", 26 J.I.L.I.42 
(19tH) 
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the misuse of power. It is also essential to secure funda-

mental rights of the poor people of the country. Justice 

Bhagwati rightly argued that if no one will have standing to 

challenge cases of public wrong or public injury, then there 

38 will be no rule of law. In his concurring opinion in 

Fertilizer Corooration Kamargar Union v. Union of India,39 

Justice Krishna Iyer o~served, 

"In simple terms locus standi must be 
enlarged to meet the challenges of the 
time. Ubi jus ibi remedium must be 
enlarged to embrace all interests of 
public minded citizens or organisations 
with serious concern for conservation of 
public resources and the direction and 
correction of public power so as to pro
mote justice in its triune facets".40 

Locus standi in Industrial Pollution Cases 

Judicial diction for liberalizing locus standi laid 

down through those cases that came up for judicial interpre

tation in the early 80s. 41 This helped those who wanted to 

challenge hazardous industrial practice to a great extent 

since the need for establishing their standing in the court 

was no more faIt. This will be more clear if we consider 

38. S.c.Guota v. Union of India, A.I.R.1982 S.C. 149. 

39. A.I.~. 1981 S.C. 344. 

40. Id., p.355. 

41. S.P.Gupta v. Union of India, A.I.R. 1981 149; Fertilizer Co 
Kamaraar Union v. Union of India, A.I.R.1981 S.C.344i and 
8andhua Mukti Morcha v. Union of India, A.I.R.1984 S.C.802. 
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the attitude of the High Court of Andhra Pradesh in the 

case of Dr.N.V.Subha Rao v. Govt. of A.p. 42 In this case 

the Andhra Pradesh High Court recognised the locus standi 

of the petitioners because ~hey were residents of the locality 

whose health was alleged to be affected by the existence of 

foul smell emanating from the factory. But the court differ-

entiated between an aggrieved party and a member of the public. 

The difference in these two cases is that if the writ of certi-

orari is filed by an aggrieved party~ the High Court cannot 

dismiss the application on the ground of standing. But in the 

other case the issue of writ 1s a discretionary matter for 

the High Court. 43 

But. by the time the Dehradun Cuarrying 
44 

case was 

brought to the notice of Supreme Court. the attitude had 

totally changed and a letter from Rural Litigation and 

Entitlement Kendra alleging illegal limestone quarrying was 

treated as a writ petition. Recognising the citizen's 

locus standi the court observed that preservation of the 

environment and keeping the ecological balance unaffected is 

a task w;lich not only governments but also every ci tizen 

must undertake. It is a social obligation and citizen's 

42. Supra.n.17. 

43. MohaITIrned Kutty v. State of Kerala, 1987 K.L.T •. 91 

44. Supra.n.S. 
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fundamental duty as enshrined in the Constitution. 45 This 

liberal judicial attitude encouraged the social action groups 

and inculcated in them the enthusiasm and spirit to evaluate 

industrial and developmental projects from environmental 

angle. In Canga Pollution case46 the court upheld the 

standing of a Delhi resident to sue the government agencies. 

According to the court his interest in protecting the lives 

of the people who make use of the water flowing in the river 

47 Ganga and his right to maintain the petition cannot be disputed. 

Parens Patriae 

Liberalization of locus standi took a new turn when in 

the wake of Bhopal gas disaster the Government of India 

passed Shopal Gas Disaster (Processing of Claims) Act 1985. 48 

The standing of Union of India to bring the suit was justified 

by the authorisation of this Act. For the purpose, the Union 

of India has invo1ed the doctrine of Parens Patriae. 49 

45. Bombay Environmental Action Group v. State of Maharashtra 
and Others, A.I.R. 1991 Born. 301: D.D.Vyas v. Ghaziabad 
Develooment Authority, 1993 All. L.J. 86 at p.91: 
Rural Litigation and Entitlement Kendra, v. State of U.~., 
A.I.R. 1987 S.C. 359. 

46. M.C.Mehta v. Union of India, A.I.R. 1988 S.C. 1115. 

47. Id., p.1126. 

48. The Bhopal Gas Leak Disaster(~rocessing of claims) Act 1985. 
(Act 21 of 1985)for the draft see 1985 e.C.L., p.119. 

49. Dr.S.K.Mu~herjee in his "Hindu Law of Religious and 
Charitable Trusts··, Tagore Law Lectures, 5th ed. p.404, 
referring to the concept of parens patriae has not~: 
"The concept of Parens Patriae has English origin where 
the crown as Parens Patriae is the Constitutional protector 
of the subjects essentially in matters of public concern". 
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Accordin~ to this the Government is duty bound to protect 

and control persons under disability.50 The Supreme Court 

in Charan Lal Sahu v. enion of India 51 hailed that the Bhopal 

Act of introducing this maxim is conceptually and jurispru-

dentially an advancementJan appropriate evaluation of the 

expression of sovereignity. From the 'standin~' pOint of 

view it can be said to be a creative or innovative step where 

the interest of the victims is protected and represented by 

52 
the state itself. It sought to create locus standi for the 

Central Government to file suits on behalf of the victims 

53 
since they were under disability in pursuing claims. Union 

of India has thus extended this doctrine for protecting the 

citizens of the country who are victims of a tragedy that 

occured within the country because of the negligence of a 
54 

multinational corporation. The Supreme Court appreciated 

SO. In India the constitutional validity for this doctrine 
has been derived from the Preamble, Part IV and Part IV-A 
of the Constitution under Articles 38, 39 and 39A. They 
enjoin the State to take up these responsibilities. 

51. A.I.R. 1990 S.C. 1480. 

52. Id •• p.1534. 

53. According to plack's Law Dicti~narYI (5th ed.) 1979 
p.1003 the word 'Parens Patriae' means literally 
'Parent of the country' and refers traditionally to the 
role 0: the state as a sovereign and guardian of persons 
under leg01 disability. It had its roots in the common 
law concept of royal prerogative and includes the right 
or responsibility to take care persons who were legally 
unable, on account of mental incapacity. 

54. Usually the doctrine is invoked to represent the victifTls 
outside the territories of the country. 
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the stand of the Union c. India saying that it is a particular 

situation which calls for s~itable effective machinery to 

articulate and effectuate the grievances and ::~r-ands of the 

victims for which the conventional adversary system would be 

totally inadequate. There is no bar on the State to assume 

responsibilities analogous to parens patriae to discharge 

this state's obligation under the Constitution.
SS 

Thus the common law concept of royal prerogative 56 

has been ~iven a new colour and dimension in the welfare state 

doctrine making it the obligation of the state to ass~~e 

such responsibility and protect its citizens. But this 

innovation lost all its flavour novelty in 1989 when Bhopal 

claims settlement waS approved by the Court thus torpedoing 

its own creative contribution to a new social justice delivery 

system. 

Once the standing is established and the litigation 

has been initiated the next task is adducing adequate evidence 

to establish the facts. As has already been mentioned, the 

nature of the process invites the key role and attention of the 

judges for evaluating the case from the environmental 

perspective. As far back in 1976 the role of a judge in 

55. Surra.n. L.C; 

56. Supra.n.l and A.I.R. 1990S.C14bO. 
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public law litigation has been swned up in Harward Law 

57 Review as follows: 

"In PIL, the judge is the dominant figure 
in organising and guiding the case. It 
is fact evaluation rather than fact 
finding. It see}s to enjoin future or 
threatened action and is prospective." 

Attention is drawn to the mischief existing or threatened 

anc the court is directed to the developm~nt of on-going 

measures designed to cure that mischief. Moreover the 

liability determination is not simply a pronouncement of the 

legal consequences of past events, but to some extent a 

protection of what is likely to be in future. And in the 

decree the interests of the absentees is also to be considered. 

In order to attain the goal the judges often resort to outside 

help like masters, amici, experts, panels, advisory committees etc 
58 

for information and evaluation of proposals for relief. 

One can see that this device has been time and again 

made use of by the Supreme Court of India. The courts have 

the power under section 75 of Civil Procedure Code to apPoint 

59 commissions for evaluating environmpntal issues. Higb 

Courts often use this power in environmental cases. 

57. Abram Chayel, "The ~ole of the 0udge in the Public Law 
Litigation" 89 H~rd.L.R. 12Bl(1976) at p.1284. 

58. Id., pp.13CC,1301. 

59. Code of Civil Procedure, 19C8. 
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Commissions and Committees 

The tactics generally followed by the Supreme Court 

in order to arrive at strong conclusions in PIL is the 

appointment of commissions and committees for evaluating 

environmental hazards. This power to appoint commission is 

an inherent power of the Supreme Court under Article 32 and 

High Courts under Article 226 of the Constitution. 60 There 

are various reasons that stimulate such a practice. Firstly, 

the nature of industrial activity may be such that for proper 

evaluation of the offence and its after effect. an expert 

opinion is essential since scientific and technological a 

matters are involved. Secondly, any measure to control or 

prevent an industrial activity may detrimentally affect the 

right of many for whom it is a means of livelihood. Thirdly, 

a hinderance to industrial activity means a blockage in the 

development phenomena. Therefore, any decision taken 

should be done balancing the issues and correctly evaluating 

the immediate as well as future consequences from a sustainable 

61 approach. 

The device of appointing a committee was exercised for 

the first time in order to reconcile the industrial activity 

62 and ecological imbalance in the Dehradun case. The court 

60. Supra.n.4 at pp.816,817,845 and B49. 

61. World Commission on Environment and Development, 
Our Com~on Future {19B7J, p.40. 

62. Rural Litigation an~ Entitlement Kendra v. State of V.P., 
A.l.R. 1985 S.C. 652. 
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appointed an expert committee to evaluate the environmental 

impact of lime stone quarrying in the Doon Valley. The court 

did not show reluctance to appoint even a third committee to 

. '"' f' \... 63 I C h avo~~ any con us~on WHerever necessary. n ~ •• Me ta v. 

Union of India 64 the court considered the opinion of experts 

to evaluate the new principle of liability. 

In this case the highest court justified the appointment 

of committees by saying: 

"We have noticed that in the past years 
there is an increasing trend to the 
number of cases based on environmental 
polluticn and ecological destruction 
coming up before the courts. Many such 
Cases concerning the material basis of 
livelihood of millions of poor people 

. are reaching this court by way of PIL. 
In most of these cases there is need for 
neutral scientific expertise as an 
essential input to inform jUdicial 
decision making. These cases require 
expertise at a higher level of 
scientific and technical sophistication. 
~;e fel t the need for such expertise 
in this case and we had to appoint 
several committees to inform the court 
as to what measures ..... ere required to be 
adopted to safeguard against the 
ha z a rd • " 6 5 

63. In ·'ural Li tigaticn case the court appointed a high powered 
committee, the Bhandipadhyaya committee, when the Report 
submitted by the earlier two committees\Bhargava Committees 
Report and ~orking Group Committee Report) disagrped between 
them about the closure of mines .coming under category B. 
Similarly in M.C.Mehta v. Union of India, A.I.R.1987 S.C.965 
the court in order to reach a final decision considered the 
suggestion put forward by various committees. 

64. A.I.rt. 1987 S.C.96S. 

65. Id., p.981. 
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Functions of the Committees 

The purpose of constituting a committee is for giving 

assis t;ance to the courts. The commi t tees thus consti tuted 

were entrusted different functi8ns. An assessment of the 

committees appointed 0n different occasions shows that it is 

primarily to study the problems and submit a report on which 

the court rely for deciding the case in front of it. For 

that purpose the committee can inspect the location as well 

as consider the scientific aspect and ecological implication. 66 

Thus the question whether the grant of mining leases in 

respect of lime-stones is in accordance with the relevant 

t . . b d' 67 s atutory prov~s1uns was pro e 1nto. It will be at liberty 

to the take assistance of experts in order to gather the 

necessary scientific and technological information and data 

SO as to formulate its findings.
68 

69 Ihe committees are constituted sometimes for monitoring 

the activities. In the case of limestone quarrying a 

Rehabilitation Committee was constituted. In M.C.Mehta v. Union 

of India 70 the court directed for the setting up of a high 

66. Rural Litigation & Entitlement Kendra v. State of U.~., 
1985 S.C. 652; L.K.Koolwal v. State, A.I.R.1988 Raj.1, 
Kinkri Devi v. State, A.I.a. 1988 h.P.4. 

67. Kinkri Levi v. State, A.I.R. 19~8 H.P.4. 

68. Ibid. 

69. Rural Litioation and Entitlement Kendra v. State of V.P., 
A.I.R. 1985 ~.C.652; M.C.Mehta v. State of Crissa. 
A.I.R. 1992 Ori.225: M.C.Mehta v. Union of India. 
A.I.R. 1987 S.C. 982. 

70. ( 1 991 ) 2 Comp. L • J • 22 6 at p. 2 30 • 
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powered committee to look into the problem of vehicular 

pollution in Delhi. A committee is sometimes to look after 

the pollution control measures adopted by the industry.71 

The committee thus appointed suggest recommendations 
72 such as closure of an industrial establishment, relocation 

73 of the plant or imposition of heavy fine for non-implementa-

tion of preventive measures. 74 

Environmental Impact Assessment 

In many of these cases the committees are to make an 

environmental impact assessment and the need for appointment 

of such committees is mainly due to the lack of statutory 

provision for impact assessment before starting developmental 

projects. 75 The committee is supposed to reach its conclusion 

on the basis of reasons backed by ~cientific data. 76 

71. !£., p. 228. 

72. 

73. 

M.C.Mehta v. Union of India, (1990) (2) SCALE 609. 
The committee of experts visited Kanpur and submitted 
the Report Categorising the tanneries on the basis 
of inspection into five. 
Supr •• n.64 • .. - - - , 

74. M.C.Mehta v. Union of India, A.I.R. 1990(2} SCALE 965. 

75. 

76. 

Supra t n.67. 
The Committee constituted was to examine the question whether 
the grant of mining leases in respect of limestones is in 
accordance with the relevant statutory provisions and 
whether the need of maintaining a proper balance between the 
tapping of the mineral resources for the development and 
industrial growth on the one hand and ecology environment etc. 
on the other hand has been kept in view while making such 
a grant. 
Executive Engineer, Att_ppady V.lly project Agali v;· --. 
Environment and Ecology Protection S.mithi, ~.I.R. 1997 
Ker. 320. 
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Thus the courts felt the need for considering the 

expert opinion of committees when the PIL raised a question 

pertaining to development versus Ecology and Environm p nt77 

or where it was to consider hazardous industrial activities. 78 

Finally, the court felt i~ absolutely e~sential that there 

should be an independent centre with professionally competent 

and public spirited experts to provide the necessary scientific 

and technological assistance. 

Directions under PIL 

In most of the cases under PIL the court showed its 

enthusiasm to preserve the quality of environment by giving 

directions of diverging nature. It is a trend that had 

already been started in public nuisance cases brought before 

the court for protecting the environment. 79 Directions were 

given mostly to executive authorities to make use of devices 

for preventing pollution. ~he court felt that neither law 

nor funds alone can help in balancing the ionospheric dis-

turbance until there is clear perception and imaginative 

planning.BOrt also reqUires sustained effort and result 

i cl 
. 81 

or ente strategic actlon. For that purpose the Supreme 

77. Supra.n. 62. 

78. Supra.n. 64. 

'19. l'"or ego in Ratlamt~ case the final order of the Supreme Court 
was in the form of directions to authorities concerned. 

80. M.C.Mehta v. Union of India & Others, (1991) 2 Comp.L.J.226. 

81. Ibid. 
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Court accommodaterl different devir:es such as laying down 

~ . t . 82 d i' con<~~ lons an~ const tut~ng 

83 mentation processes. 

bodies to look into the imple-

The court felt the need for setting up of a high 

powered authority for overseeing the functioning of hazardous 

industries and evolving a national policy for location of 

chemical and other hazardous industries.
R4 

The ~eed for 

green belt of one to five kilometers around such industries 

was proposed for the first time which the Government has 

implementen later on. 8S It directed the company to get their 

pollution tested and measured and publish the result.
86 

Gan.ga pollution cases constitute an instance where the 

court issued directions after directions to prevent pollution 

87 
of the sacred river Ganga caused by the tanneries. In 

order to prevent industries from polluting the river Ganga 

indiscriminately, the COULt even directed that whenever appli-

82. l":.C.Mehta v. Union of India. A.I.R. 1987 S.C.982. 
The court formulated the following conditions: 
1. /\ .... , expert committee to monitor the operations and 

maintenance of the plant and eqUipment and ensure the 
continued implementation of the recommendations of the 
t .... 'o commi t tee s • 

2. Appointment of one operator for each safety device, 
3. The Chief Inspector of Factories or any senior Inspector 

duly nominated by him to inspect the plant at least 
once in a week by paying snrprise visit. 

4. The Central Board also to depute a Senior Inspector 
to visit once in a week. 

5. Personal responsibility to pay compensation, 
6. A committee of workers to look after the arrangements 

in the caustic soda plant. 
83. M.C.Mehta v. State of Orissa, A.I.R. 1992 Ori.225. 
84. M.C.Mehta v. Union of India, A.I.R. 1987 S.C.965. 
85. Ibid. 
B6. ~Sharm; v. a~.(1987) 3 S.C.C.231. 
87. ~-,::"Y r J . n. L; 6 
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cations for licences to establish new industries are made 

in future. Such application sh~ll be refused unless 

adequate provision has been made for the treatment of trade 

effluents flowing out of the factories. B8 In M.C.Mehta v. 

Union of Indiao9 and others the court directed Delhi 

Administration to furnish a complete list of prosecutions 

launched against heavy vehicles. Closure of industrial 

operations with immediate effect was ordered on several occasions. 

It was even alleged that the attempts of the Pollution 

Control Boards to enforce the provisions of the ~ater Act 

are defeated and frustrated because whenever the Board initiates 

any proceedinGs to prosecute the industrialists or other 

persons who pollute the water in the river Ganga, the persons 

accused of the offences immediately institute petitions 

under section 482 of Criminal Procedure Code,1973 in the High 

Court and obtain stay orders. The Supreme Court did not 

hesitate to order that High Courts should not ordinarily ~rant 

91 orders of stay in such cases. 

In yet another case the court issued directions to 

exhibit slides on environment free of cost by cinema 

exhibitors, to spread information relating tc environment 

through media and to make environment a compulsory subject 

88. Id., p.1127 

89. 1-1.C.~ehta v. \.Jnion of India and Others 1991 (2) SCALE p.427. 

90. M.C.t--1ehta v. Union of India, 1992(1) SCALE p.220. 
Rural Litiaation and ~ntitlement Kendra v. State of ~.P., 
A. I .R. 1985 S. C. 652; r.:.C.!1ehta v. Union of India, 1995 
Supp (1) S.C.C.434. 

91. Supra. n.88. 
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, 1 92 in schools and co.~eges. 

Thus directions were issued cn different occasions to 

administrative authorities like Municipalities. 93 Pollution 

94 Control Boards, 

f E · 95 o nv~ronment. 

Delhi Administration and even the Ministry 

In most of these cases court preferred to 

have a continuous watch over the future actions and the role 

of judiciary seems to have exceeded its limits from adjudica-

tory to administrative. 

Professor Upendra Saxi described this gradual judicial 

take OVer of the directions of administration in a particular 

arena from executive as "creeping jurisdiction. 96 At the 

same time it is noteworthy that Supreme Court's directions 

enabled the Executive and Legislature to have a critical analysis 

of the pollution problems and gradually incorporate these 

provisions in the environmental legislation. 

The need for balancing environment and development, 

the court felt essential and insisted that spirit of con-

frontation must be replaced by the spirit of cooperation in 

the larger interests of the community. 

92. M.C.t-:ehta v. Union of India, 1991 (2) SCALE p. 118l. 

93. S-lpra.n.5. 

94. Supra.n.87. 

95. Supra.n. 9!!. 

96. V.Baxi. Takina suffering seriously: Social Action Litigation 
in the SUDreme Court of India, 29 The Review International 
Commi::.;sion of JUrists, 37,42(Decernber 1982) as given in 
Rosencranz et.~., oD.cit.p.130. 
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Thus using the weapon of PIL by liberalising locus standi 

and seeking assistance from commissions and committees, the 

Supreme Court and High Courts invoked the jurisdiction under 

Article 32 and 226 of the Constitution and issued directions 

to the administrative agencies. This judicial activism has 

eventually l.id down new principles in environmental juris-

prudence such as 'right to clean environment' 'freedom of 

of information' 'absolute liability'and 'right to compensation' 

Right to clean environment 

In the eighties judicial activi3m went _ long way. 

This resulted in finding that the right to a clean environment 

is a fundamental right. The spark lit by Justice Krishna Iyer 

in Ratl.m's case97 was time .nd again fenned by the apex courts 

that the concept of right to environme~t grown to be a beacon 

light today. The Universal Declaration of Human Rights98 

generalising the idea that all have the right to live in a 

healthy and clean environment was accepted in this evolutionary 

process through case law. The corresponding duty is cast on 

the state authorities and fellow beings not to deny this right 

to a citizen. A mutual right duty relationship is to be 

maintained among and between everyone, which ultimately results 

97. Supra. n.7. He raised objection that industries Cilnnot 
make profit at the expense of public heal th. This section 
read with the punitive temper of section 188 I.P.C. 

98. In 1984, the UN adopted a Resolution, rlAll human beings 
have the fundamental ri]ht to an environment adequate 
for their health and well being". 
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in the preservation of environment from the hazards of pollu-

ticn. Frac~ically, it requires positive as well as negative 

steps. Th~t is, preserving the quality environ~ent requires 

prevention of pollution and promotion of conservation of 

natural resources. The significance of injustries in protect-

ing the right to environment is great from both these angles. 

This is so t€cau~e industries are basically dependent on 

natural resources tn~reby affecting conservation. They also 

are engaged in activities causing pollution. 

The crux of case law proves that judicial task was to 

harmon:iously construct the idea of the right to environment 

in the face of g~owing industrial development fOr the benefit 

of the well being of the people. The court was at the problem 

99 and interpret the law from the angle of sustainable development. 

Obviously, the concept of right to environment has its roots 

in the social justice principle. 

At the global level, the right to live is now recognised 

as including in it the right to an environment conducive to 

h 1 , d 11 b' 100 ea to an we 01ng. The constitutional recognition of 

this right became easy since the courts had already interpreted 

99. See for details on sust.ainable 0evelopm,-nt, supra. 
chapter 2 pp. '3\.1- ~? 

100. World ~ommission on Environment and develo~ment, 
Cur Common Future, (Oxford, 1987) Annexe p.348. 
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the right of the people to live in comfort and peace under 

h d 101 t e nuisance cases as sacre • 

In line with these decided cases it became not a 

difficult task for the Supreme Court to read into 'the right 

to life' the right to clean environment. The result is farreaching. 

The judicial reccjnition found out in an important basic right 

not articulated that was implied by at the time of making the 

constitution for environmental problems were less in number 

so as to attract the attention of the founding father. Just 

as was done in democracies where rule of law is being respected, 

the Indian Supreme Court by its ingeneous juridical technique 

interpreted the right to life in Article 21 in such a manner 

so as to the right to a clean and healthy environment. The 

era of judicial activism of widening substantive due process 

in Article 21 started from the Maneka Gandhi case. 102 

l'he first indicatior. of the right to a wholLsome 

environment may be traced to the ~ehradoon Cuarrying case in 

~hich the Supreme Court viewed the restriction on the licensed 

mining operation as the price to be paid for protection of the 

103 right of the people to life in healthy environment. In fact 

101. Under the Common Law the courts have already established 
the right of anyone to live, wqrk and sleep in a 
en~ironmentally sound atmosphere as a basic or funda
mental right. See supra. chapter 6. 

102. A.I.R. 1979 S.C.597. "The right to life or personal 
freedom can be restricted only in a fair, just and 
reasonable manner". 

103 • Supr Ct • n • 5. 
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mere admission of a PIL petition claiming environrrental ;)ro-

tection under Article 32 of the Constitution is the court's 

recognition of the right to environments as a fundamental right. 

However, the highest court was reluctant to explicitly arti-

104 culate the same in the beginning. Neither in Doon Valley 

case nor in 11ehta case the court has held directly that the 

right to environment is contained in the constitutional right 

to life. The anxiety with which the courts were issuing 

directions with a view to protecting the lives of the people, 

their health and ecology denotes nothing but the obvious 

judicial recognition of such right. IOS Moreover, in both 

these cases the Supreme Court had to weigh the fundamental 

right to environment against the fundamental right to work. 

The Supreme Court's ~nthusiasm to preserve the quality 

of environment encouraged the High,C~~rts to go ahead with the 

106 task by clearly recognising the right to a clean environment. 

They were more articulate in openly recognising the rl ght to 

107 clean and healthy environment. Thus Andhra Pradesh High 

Court observed that it would be reasonable to hold the 

enjoyment of life and its attainment of fulfilment as guaranteed 

by Article 21. "It embraces the protection and preservation of 

104. Ibid., See also supra.n.62 

105. P.Leelakrishnan, "Courts an<1 2nvironment Protection" 
in Environmental Hazards in K.erala'(I'1Y'~) p.79. 

106. In the case of Damodar Rao v. The Special Officer, 
Municipal Corporation of Hyderabad, A.I.R.1987 A.P.l71 
at p.18l. The court pointed out that the Supreme Court 
had entertained environmental issues under Article 32 

107. 

in Rural Litigation cases since it was violative of Art.21. 

t. 

~hyarn 1\. IJiw,-ln I Con:; t.t tu t iOll 
C.U.L.!<. 87 ,jt p. 9;;1-93. 

, . 
Environm(>":: j{1990} 
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naturels gift without which life cannot be enjoyed. 1C8 

':'he Karnataka High Court1C9 has gone far ahead when 

it categoric~lly said that where, on account of human agencies, 

the quality of air and quality of environment are threatened 

or affected the court would not hesitate to use its innovative 

power within its epistolary jurisdiction to enforce ~nd safe-

guard the right to life to promote public interest. The court 

dlso acknowledged the foundation of juristic activism laid by 

the Supreme court. 110 

The High Court of Kerala has gone still far ahead showing 

its eagerness to articulate the right to life concept in a 

case brought under section 133 Code of Criminal procedure. lll 

The sanctity ~f rj,~ht tc life is more than immunity from 

112 extinction of life. It guarantees life in its many 

splendoured facets, emotional spiritual and aesthetic. The 

court l{sted talent, thought process, human personality and 

expression of these as complements of life. 113 The court 

recognised Article 21 as the needle of the balance wherein 

the competing claims for preservation of ecology and exploita

tion of natural resources have to be balanced. 114 

108. Supra. n. 106. 

109. V.Lakshmi~athy v. State, A.I.R. 1992 Kar.57. 

110. Id., p.70. 

111. Madhavi v.Thilakan, 1989 Cri.L.J. 499. 

112. !'~athew Lukose and Others v. Kerala State Pollution Control 
Board and Others, 1990 (2) K.L.J. p.717 

113. Ibid. 

114. Environmental 
Executive Engineer# 

Samithv v. 
at p.495. 
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The court explicitly recognised the right to a healthy 

environment as part of the multifacated Article 21. The 

right to sweet water and free air are the attributes of the 

right to life for these ~~e the basic elements which sustain 

life itself.
l1S 

Thus the idea articulated is that the cl -;;ht to life 

comprehends, inter alia, right to environment and right to 

he a 1 th c a re • 11 6 

The Supreme Court's opinion on this matter was not clear 

till the court in Chhetriya Pardushan Mukti Sangharsh Samiti v. 

State of u.?,117 observed that every citizen has a funda-

mental right to have the enjoyment of quality of life and 

living as contemplated by Article 21 0f the Constitution. 

The court explicitly endorsed that Article 32 can be invoked 

for a redressal when the quality of life and living is 

endangered or impaired. 

115. Att3KOV2 Thanqal v. Union of India. 1990 K.L.T. 580 
at p.583. 

116. ~~e Sachidanand Pandev v. State of ~est Bengal, A.I.~.1q87 
S.C.'109; Vincent Panikulangara v. Cnion of India, A.I.R.1987 
S.C.990; Vikram Deo Sinah Tamar v. State of Bihar, A.I.R.1988 
5.2.1782; M.C.Mehta v. Union of India. A.I.R.1987 =.C.982. 

117. (1990) 4 S.C.C. 449. Facts! 

In t~is case a letter written to the court by 
Chhetriya Pardushan Mukti San~harsh Samiti was treated 
as a writ petition under Articie 32. It was alleged 
that the sm:-ke and dust emitted from the Chimneys 
of the Mills and the effluents discharged from the 
plants were causing pollution in the thickly populated 
and were proving a great health hazard. 



~gain in Subhash Kumar v. State of Sihar l18 the court 

observed that right to live is fundamen~al right under 

Article 21 and it includes the ri;;ht 0: enjoyment of pollution 

free wacer and air for full enjoym~nt of life. 119 Coming 

to the issue of workers right to life for healthy working 

conditions, Supreme Court held that right to health, medical 

(~U'e to protect the heal th and vigour ei a worker ...0 ile in 

service or post retirement is a fundamental right under Article 21 

read with l\rticles 39(e) 4L 43, 48A and all related articles 

and fun:::amental human rights to make the life of the workman 

meaningful and purposeful with dignity of person. 120 

It is notp~orthy that in many of these cases the courts 

have relied much on the D.N.Declaration of Human Rights 1948 

to emphasize the right to wholesome air.121 By the time 

M.S.!1ehta approached the Supreme Court in 1992 to raise his 

voice against pollution of air, water and land creating 

health hazard for residents of the area concerned due to 

industrial development an urban continguous territory of 8elhi122 

118. (lY91) 1 Comp.L.J.209 (SC). 

119. Id., p.103. 

120. Suora.n.2 at p.940. 

121. For e.g.Environmental and Ecolooical Protection Samithy v. 
Executive Engineer, 1991 (2) K.L.T. p.493; Mathew Lukose 
ann Oth~rs v. Kerala State Pollution Control Board and Others, 
1990 ( 2) iZ. L . .;. 71 7 • 

122. M.C.Mehta v. Union of India, 1992 (1) SCALE p.220. 
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the right to environment has already been a part of the 

right to life under Article 21 o~ the Constitution. 

The court held that environemt cannot be permitted 

to be damaged by polluting the air, water and land for 

123 industrial development. The court's direction to close 

those industries that fail to take necessary steps for 

preventing pollution in the riparian area of river Ganges 

after giving general notice in the newspapers substantiates 

h d · b d doubt.
124 

t. e court ~ctum eyon any 

Richt to .... ·ork v. Richt to clean environment 

Industrial activities need the immediate and inevitable 

involvement of workers. Therefore, a judicial direction for 

the closure of a polluting industry detrim~ntally affect the 

right to ~ork of many others thereby affecting their ri~ht 

to livelihood. Judiciary having already laid down the 

precedent of treating 'the right to livelihood' as part of the 

constitutional 'ri~ht to life,125 eradication of industrial 

pollution brought the two interests into conflict. In most of 

123. Ibid. 

124. ~.C.~ehta v. ~nion of India and Others, 1993 Supp (1) 
S.C.C. p.434. In this case E.C.~ehta brouJht to the 
notice of court the continuing pollution of river Ganges 
caused by discharge of trade effluents by riparian 
industries (other than tanneries, distilleries and 
Munic.ipal Board). The court had directed those industries 
in the riparian areas of river Ganges as early as in 1985 
to stop discharge of untreated effluents. General notices 
were published for the same and on January 16, 1991 Ministry 
of Snviron~ent and Forest issued a notification requiring 
the injustries to comply with the standards. 

125. Olga ':'ellis v. Bombay ~unicipal Corporation, -----.--.- .. -.-----.-... ---~---..... ---- . A.I.R.1986 S.C.19ffi. 
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these cases the dilemma, i.e. right to work v. right to 

environment, was a seminal question that the highest court 

had to answer. The court categorically evolved the principle 

that right to have whomesome environment free from pollution 

is of paramount priority to the right to livelihood of 

126 
workers. 

127 
In the Ganaa Pollution case the court compared a 

polluting industry to that of one which cannot pay minimum 

wages to its workers and held that pollution caused by 

such industries discharging the trade effluents outweigh 

any inconvenience that may be caused to the management and the 

128 
labourers on account of its closure. At the same time 

the court took into serious consideration the plight of those 

workers and entrusted the Government to provide them employment 

in the afforestation and social conservation programme to be 

129 taken up in the area. The present position is that the court 

orders closure of industry without even primarily considering 

130 
the workers right to work. Thus in Ganga Pollution(Tanneries 

131 
case the court justified the closure of polluting tanneries 

126. Supra.n.84. The court took into consideration the interest. 
of about 4000 workmen. 

127. M.C.Mehta v. Union of India, A.I.R.1988 S.C.I03ry 

128. Id., p.l045. 

129. Supra.n.62. 

130. M.C.Mehta v. Union of India and others, 1994 Supp (l) 
S.C.C. p.434. 

131. SUDra.n.12~1 at p.l048. 
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-We are conscious that closure of tanneries 
may bring unemployment and loss of revenue 
but life. health and ecology have greater 
importance to the people-. 

Apart from this. the right to carry on business or 

trade is restricted. The question is whether such a 

regulation is violative of fundamental rights to trade 

imposing unreasonable restriction. In Aggrawal Textile 

Industries v. State of Rajasthan l32 the argument raised 

was that the prohibition contained in the pollution 

control law would result in complete closure of the 

business of the petitioners and that would be an un-

reasonable restriction to carry on their trade and business. 

The court observed that an individual while exercising 

his right to carry on his trade or business is not free 

to pollute the source of supply of water to other 

citizens and thereby cause harm to the interest of the 

general public. The right to trade is not absolute. 133 

A rule which prohibits carrying of a dangerous and offen-

sive trade oRly beyond a prohibited distance has the 

support of constitutional reasonableness. l34 

132. ·S.B.C.Writ Petition No.1375/80 March 2, 1981 as 
given in Rosencranz, ~.~., (Eds) p.160. 

133. 

134. 

1987 K.L.T. 830. 
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The Supreme Court reiterated the s.me view when 

135 it ordered the polluting tanneries to stop functioning. 

The court also condemned th.t notwithstanding the com

prehensive provisions con~.ined in the Act_ no effective 

steps .ppe_r to h.ve been taken by the St.te Boards to 

136 prevent the discharge of effluents into river Gange. 

In Abhil.sh Textile .nd Others v. The Raykot Municipal 

Corporation137 the question r.ised w.s the same but under Bombay 

135. SUj>tu.. n. I '1.6 

136. ~., p./04S 

137. A.I.R. 1988 Guj. 57. 
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. 1 i . 1 r" • 138 Provinc1a M nic1pa _orporat10n Act. The ?etitioners 

challenged the notice served by the Municipal Co~nissioner 

as business and trade. Placing reliance on the celebrated 
139 

Maneka Gandhi's case the court said that there is a duty to 

give reasonable opportunity to be heard before taking an 

action which effects the ri gh ts of incH vidual. 

The Supreme Court observed that the right to be heard 

will be available to them only if they can show that they have 

a right to carry on the business even in the manner causing 

nuisance. No one has a right to trade in the manner in which 

it becomes a health hazard to the entire society. The 

fundamental right to trade or business is subject to reasonable 

restrictions and regulations that may be placed in the interest 

of the general public. 

In Bhaawan Dass v. Municipal Corporation of Delhi
140 

the Delhi High Court extended the restriction to such an extent 

that no person can claim licence or a permit to do an act as of 

right. Imposition of a restriction on the exercise of a 

fundamental right may be in the form of a control or prohibition 

138. Act.No.59 of 1949. 

139. Supra. n .102 

1 40. 1\. I • R • 1 995 De 1 • 1 7 • 
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Absolute Liability 

Recognising the need to evolve new principles and 

lay down new norms which would adequately deal with the new 

problems likely to arise in a highly industrialised economy, 

the Supreme Court evolved the cardinal principle of absolute 

liability of an enterprise engaged in a hazardous or inherently 

d . i 141 angerous act1v ty. 

The point was already adverted to in a previous 

142 
chapter. The enthusiasm shown by the court to throwaway 

the crutches of a foreign legal order is justified by saying: 

"It is not necessary for us to consider those 
decisions laying down the parameters of this 
rule because in a modern industrial society 
with a highly developed scientific knowledge 
and technology where hazardous or inherently 
dan~erous industries are necessary to carry a 
part of the development programme M.143 

The nature of industrial pollution is such that for the 

victim of pollution it would not be an easy task to isolate 

144 the cause of action and prove the same. 

141. Supra.n.31. 

142. ~ supra. ch.2 pp.37-46 

143. Suora.n.131 at p.1098. 

144. U., p.1099. 
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This is an undisputed dictum today and is extended 

145 
to all activities irrespective of hazardous nature. The 

law today is that no one can be permitted to pollute the 

atmosphere of an area by letting out offensive material 

from his premises. 146 In ~haran Lal Sahu v. Union of India
147 

Supreme Court projected the need for a law on the subject 

acknowledging the hazardous nature of industrial activities. 

Right to compensation 

It is corollary to the principle of absolute liability 

that Supreme Court thoroug~ly evaluated the scope of 

Article 32 and concluded that under that Article the Supreme 

148 
Court may award compensation in appropriate cases. The 

power of the Supreme Court under this Article is vast. It 

gives not only preventing remedies i.e.preventing infringement 

of a fundamental right, but also protective remedies such as 

providing relief against a breach of the fundamental right 

149 
already committed. The power of the court to grant such 

remedial relief may include the power to award compensation 

provided the infringement of the fundamental right is gross 

and patent affecting large number of persons. It should appear 

145. Ajay Constructions v. Kakateeya Nagar Co-operative 
Housing Society Ltd., A.I.R.1991 A.P.305. It is a case 
in which the construction workers failed to comply the 
conditions laid down by HUDA under section 13 and 15 
of the A.P.Ur~an Areas(Development} Act, 1975 which 
resulted in pollution in the Residential area. 

146. Ibid. 

147. Charan Lal Sahu v. Union of India, A.I.R.199C S.C.1480 

148. Supra.n.l3'. 

149. Id., p.1091. 
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unjust or unduly h.rsh or oppressive on .ccount of their poverty, 

disability or soci.lly cnd economically dis_dv_ntdged position 

to require them to initi.te .nd pursue -ction in the civil 

courts. The court stressed th.t it is only in exceptional 

c.ses th.t compensation may be .w.rded in • petition under 

150 Article 32 and the measure of compens.tion must be correla-

ted to the m.gnitude .nd cap_city of the enterprise for m_king 

151 it more deterrent in n.ture. While dealing with employer'. 

vic_rous li.bility to pay damages in case of occupational 

disease Supreme Court s.id that in public lcw claim for compen-

sation is a remedy aVailable under Article 32 or 226 for the 

enforcement and protection of fundamental .nd human rights. 
152 

It is described as a constitutional remedy. 

Supreme Court followed the same when the court took 

initi.tive for .w.rding interim compens.tion to the victims of 

Bhop.l G-s trcgedy in the February settlement, 1989. 153 

Judici.l activism on the subject paved the way for 

legisl~ting on the subject cnd enacted Public Liability Insurance 

150. Ibid. 

151. Id •• p.l099. 

152. Supr •• n.~ p.941. 

153. Union C.rbide v. Union of Indi., (1991) • S.C.C.SS •• 
Misra.C.J. st.ted" ••• there is no re.son why we should 
hesit.te to evolve such principles of liability·. 



Act, 1991. 154 In the course of judici.l pronouncements the 

higher courts formul.ted judici.l opinion on sever.l other 

rights .s well, such as freedom of information, role of social 

.cticn groups etc. 

In • dernocr.tic polity the right to know is essenti.l 

because public .ccess to government.l inform.ticn en.bles 

citizens to exercise their politic.l choice me.ningfully. 

This right envis.ges government .ccount.bility .nd • citizen's 

.bility to secure authentic inform.tion. 155 The Supreme 

Court has derived this right to know from the fundament.l 

right to freedom of speech .nd expression .nd fundamental 

right to life .nd personal liberty.156 Judici.l recognition of 

this right as em.nating from the right to life strengthened. 

citizen's access to offici.l environmental information 

157 
significantly_ The court considered this right to be 

essential for the proper functioning of real democracy 

which has to De worked from below by the people of every 

154. Act No.5 of 1991, for the text see 1991 C.C.L. Part 11 
p.45. Also see sUEra.ch.4. pp.49-54. 

155. Armin Rozencranz, Environmental Law dnd policy 
in India (1992). P,jJ.;3 

156. Id.; p.143. Right to freedom of speech cnd expression
Art ic 1 e 19 (1) ( -) • 
Right to life and person.l liberty - Article 21 
State of U.P. v. RcJ Nar.in, A.I.R. 1975 S.C.865 is the 
first to recognise the citizen's right to know. 
Justice 8hagwcti in S.P.Gupt. v. Union of Indi., 
A.I.R. 1980 S.C. recognised th~ right to be implicit 
in the right to free speech -nd expression. 

157. Reliance petrochemicals Ltd. v. Proprietors of Indian 
Express News PaDers Bombay pvt.Ltd, A.I.R. 1989 S.C.202. 
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vill.ge .nd town. The court thus tr.nsformed • judici.l 

rhetoric into. subst.ntive, enforce.ble right.
159 

It .lso 

felt that in • democr.tic polity dissemin.tion of inform.-

160 
tion is the found.tion of the system. 

161 
In L.K.Koolwal v. St.te it w.~ held that the right 

to know derives from the constitution.l duty enshrined in 

Article 51 A. The court, therefore directed the Centr.l 

vovernment to provide .ppropri.te slide m.teri.l on v.rious 

.spects of environment .nd pollution for exhibition to spread 

16l inform.tion reflecting environment through medi.. The 

court did not restrict this right to individu.l citizens 

163 
.lone but the extended the s.me to soci.l .ction groups. 

Spe.king .bout the role of Soci.l Action Groups the 

court observed that they help in checking s.botage of develop-

ment pl.ns by unscrupulous per~ons .nd corruption .t .11 

164 
levels. The role of soci.l .ction groups being .n .lre.dy 

165 
established fact extension of the same to environment.l 

158. 

159. 

160. 

Bombay Environment.l Action Group v. pune C.ntonment 
Board, Bombuy H.C.A;S.Writ petition No.2733 of 1986, 
.s given in suora. n.145 .t p.144. 

~. 

Ibid. 

161. A.I.R. 1988 Raj.l. 

162. 
163. 

164. 
165. 

Veera,. Ch.udh~ry v. St.te of M.P., A.I.R. 1984 $.C.1099. 



issues was not much disputed. It is a part of public participation 

166 and assumes 1mportance in environmental aatters. In D.D.Vyas v. 

Ghaziabad Development Authority167 the High Court stressed the 

right of environmental activist and extended the right to Article 

226 as well saying that no town is known for slay-scrapers. for 

myriad industries, ~or big commercial centres. ~or big monumental 

building, but for the attractive layout of the to~. for good 

landscapes, ~or beautiful parks and lawns, tor expansive vertant 

d # # t . 1 1 168 cover an ~or per~ec soc~a eco ogy. 

The battle for a clean and healthy environment is made 

more productive by judicial activism whicn provides circumstances 

in which ordinary citizens felt access to tbe decision making 

process. 169 The tact that environmental issues contain social, 

economiC. legal and scientific question and can be resolved 

neither by purely technical mechanism nor by purely legal 

analY8is 170 attract the interference of a torum that can 

harmoniously reconcile the issues. Judiciary could to a great 

extent help in ans;.(ering those environmental issues approaching 

i66. 

167. 
168. 
169. 

170. 

By Shayan Chaimani, "Bombay Environment Action Group· 
in J.Bandhyopadbyay (Ed), India's Crises, and Responses 
(1982) p.23lt at 235. Because technical advice of 
government departments or expert agencies get over
rule d at a political level for political motives, 
environmental: action groups ca n take the matter up in 
the press and other forums including the legiSlative 
forum for decision-making in tune witn the people's 
interest. For eg. ThaI Vaisbet Fertilizer Plant. 
Silent Val'~y Project etc. 
1993 All.L.J. p.S6 at p.91. 
~., p.90. 
Josepb L.Sax, Defending the Environment: A Strategy 0 
tor citizen Action (1971) p.231 in ·The Public Trust 
Doctrine in National Resource Law:Eftective Judicial 
Intervention", 68 Mich.L.Rev.~71 (1969-70) 
Joel Yellln. "High Technology and the Courts:Nuclear 
Power and the Need ~or Institutional Reform", V.9lt, 
Harv.L.Rev.489 at p.lt91. 
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it from diyergent dimensions. Thus it can be seen that judicial 

painstaking to juxtapose environmental protection with different 

basic concepts and evaluate the same resulted in the emergence 

of a new jurisprudence ot environmental law. 

But a critical appraisal ot the judicial activism shows 

that there are instances that can be listed in opportunities 

lost to the highest court. They are of two types. 

1) ~ere the court tailed to tormulate clearly the dimension 

ot the right to environment or to tollow the estanlisbed 

principles. 

2) ~ere the court was faced with environment - development 

dilemma. 

In Dehradun Quarrying Case l71 the court examined 

thoroughly the issue 'Ecology v. Development' and lett the case 

without deciding whether there is a tundamental right to 

environment. In the Shriram Fertilizers' ca8e,17 2 the court, 

without deciding the preliminary questIon as to the maintain

ability ot a petition under Article 32 against a non-state 

agency. has examined the scope of Article 32 to evolve tne 

basic concepts ot absolute liability and compensation. 

171. Supra. n.,. 
172. Supra. n.131 
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On the ODe hand the court formulated the dictum of absolute 

liability acknowledging the potential threat to health and safety 

of the workers and residents nearby thus adaitting the extension 

of Article 21 and on the other hand tried to evade the question 

whether Shriram Fertilizers came within the ambit of Article 12 

to be amenable to the discipline of Article 21. 

At last the court directed the Delhi Legal Aid and 

Advice Board to take up the cover of all those who claimed to 

have suffered on account of Oleum Gas Leakage. 173 It asked 

Delhi Administration to provide funds to the Boards tor the 

purpose of filing and prosecuting such action.17~ It also 

directed the High Court of Delhi to nominate one or more 

Judges tor trying such cases expeditiously. 

Environment v. Development 

The Supreme Court on ~veral occasioos had to weigh and 

reconcile these conflicting interests. In the case of Rural 

Litigation the ecological imbalance likely to result from 

indiscriminate ~ining operations was raised. 175 Though the 

case is a clear evidence of judicial activism one may doubt, 

the court's blank cheque to the Government to arrive at whether 

or not exploits would cost ecology imbalance blunted the weapon 

of judicial review. The delay in deciding the case is not 

173. Supra. n.133 at p.1100. 

17~. ~. 

175. Supra. n.5. 
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justified on this ground. Though the argument that 'courts 

appoint commissions to find the true nature of the problems 

and direct government agencies to take into account the 

criteria highlighted by the commission and make environ

mentally sound decisions176 is admissible, it is a clear adai-

8sion of the incapacity of the traditional courts to examine 

supert~chnical environmental issues. 

The judicial attempt to harmoniously construct 

the two concepts 'environment' and 'development' is to be 

noticed in the case ot M.C.Mehta v. Union ot India177 with 

the court said; 

-When science and technology are increasingly 
employed ln producing goods and services 
calculated to improve the quality ot lite, 
there i8 a certain elementot hazard or risk 
inherent in the very use ot science aDd 
technology and it is not possible to totally 
eltminate such hazard or risk altogether. 
It is Dot possible to adopt a policy of 
not having any chemical or other hazardous 
industries merely because they pose hazard 

176. P.Leelakrishnan, ·Courts and Environmental Protection
in Environmental Hazards in Kerala, Op,c1t.) p .. 19 

177. A.I.R. 1987 S.C. 965. 
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or risk to the community. It such a 
policy were adoptea. it would mean 
the end ot all progress and develop
ment. Such industries even if hazardous 
have to be sat up since they are 
essential for economic development and 
advancement or well-being of the 
people-. 

There, the court justified the need for evolving new 

principles to adequately deal with the new problems arising 

in a highly industrialised economy. 

Court"s attitude towards environmental matters seems 

to be inconsistent if we examine the case law. An inclina-

tion towards dpvelopment even at the cost ot environment 

to some extent can be notived in those environmental 

issues dealing with big projects. 178 In the Goa Foundation 

case Bombay High Court explicitly expressed this attitude 

when it held that 'the destruction caused to the environment 

was not material vis-a-vis the benefits derived from the 

project. 179 The case proves beyond doubt that the court 

missed a chance to champion the cause of environment. 1SO 

178. 

179. 

180. 

Goa Foundation v. Konkan Railway Corporation. 
A.I.R. 1982 Bom. 472; Tehri Bandh Virodhi Sangarsh 
Samiti v. State of U.P. (1990) ~ S.C.519; 
Sachidanand Pander v. State of West Bengal. A.I.R. 
i987 S.C.1109; Silent Valley Case 
Goa Foundation v. Konkan Railway Corporation, 
A.I.R. 1982 Bom.~72. 

V.R.Jayadevan. ·Sustainable Development: S~me 
reflections on the Goa Foundation Case". ~99~ 
C.U.L.R. 107. 
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Bombay High Court's bands oft policy i8 again clear 

in another CAse. It observed, 

-The indepth analysis, the conditions 
imposed and the precautions taken 
inspire court's confidence and if at 
the end of all, the court finds that 
a very conscious decision has been 
taken in the light of all possible 
pros and cons. it ~ould then not 
interfere. 1Sl 

The Supreme Court preferred to tollow the same prinCiple in 

Tehri Bandh Virodhi Sangarsh Samiti and Others v. State ot 

~182. The courts reluctance to interfere as in the 

case ot Silent Valley Project case 183 is still an example 

ot lost chance or of incompetence in scrutinizing environ-

mental problems. 

18i. Bombay Environment Action Group and Another v. State 
ot Maharashtra and Others, A.I.R. 1991 Bom.301 •. 

i82. (1991) 2 Comp.L.J. 231 (SC). 

183. Societ tor Protection ot Silent Valle v. Union of 
India, O.P.Nos. 29~9 and 302 ot 1979. 
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Again, Supreme Court came out with directions to 

close down or shift a number of polluting in Delhi, 184 and 

Tarnil Nadu. 185 In Tamil Nadu 299 industries were given time 

till 31st December 1995 to complete effluent treatment plant 

while 166 Tanneries under list 11 were directed to close with 

immediate effect. 

In the case of India Council for Enviro-Legal Action v. 

186 
Union of India_ Supreme Court stressed the need for 

environmental courts and also directed to consider the idea 

of an environmental audit by special bodies having power to 

inspect check and take necessary actions not only against 

erring industries but .lso against erring officers. It is 

d case where the court decided for the first time the hazard 

of indiscriminate dumping of waste in our country. 

184. M.C.Mehta v. Union of India, 1994 (4) SCALE in 
Delhi. Thus in Delhi factories including Hindustan 
Laws is directed to shift their location to place~ 
on outskirts of the city. 

185. Vellore Citizens Welfare Forum v. Union of India, 
and Others (Kuldip Singh and Saghir Ahmad,C.J.) 
1995 (5) SCALE, 224. 

186. A.I.R. 1996 S;C. 1446 at 1468. 



CHAPTER VIII 

JUDICIAL ACTIVISM UNDER ENVIRONMENTAL LEGISLATION. 

THE NEED FOR ENVIRONMENTAL COURTS 

Judici-l activism under environmental legislation though 

diverse is least. It touches the corners of both legislation 

enacted specifically for environmental protection and those 

covering environmental matters incidently. The jurisdiction 

enjoyed by the courts under these enactments is apart from the 

parallel to the writ jurisdiction and common law remedies. One 

can see that issues like indiscriminate granting of lease without 

evalu~ting environmental harm by local administrative authorities 

was disputed in the courts. Interestingly enough. Ratlam's case l 

though brought to the court as a public nuisance case. discusses 

in detail the obligations of municipal authorities under the 

2 Municipal legislation. The apex court vehemently criticised the 

attitude of municipal authorities and failure on their part to 

perform those obligations. 3 

1. Municipal Council, Ratlam v. Vardhichand, A.I.R. 1980 
S.C. 1622. See for details supra. Chapter 6 pp. 

2. Madhy_pradesh Municipalities Act, 1971, Section 123. 

3. Supra. n.l at p.1628. 
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Thus there are a few instances where the provisions under 

loc.l bodies legislation, i_ctories Act# Rico Milling Act .nd 

Insecticides Act were assessed and evaluated from the .ngle of 

environmental hazards. At the same time# it is noteworthy that 

courts did not seem to have made any innov.tive interpret.tion 

of statutes from the environment.l perspective. For ex.mple 

in the case of Fr.Skari.h v. Thaluk panchayat Officer l ' the 

cause of action w.s nuisance in the residential area. Activi-

ties in the factory resulted in sound pollution caused by 

vibration as well as pollution by dust. The court did not 

stress the pollution aspect reSUlting in health hazard but 

merely adhered to the word by word provisions of the impugned 

Act and rejected the jurisdiction of District Medical Authori-

ties in directing to cancel the licence granted under the local 

5 Bodies Law. The court did not even try to construct harmo-

niously the different Rules. 6 The court regarded pre-licence 

permission from the medical authorities requisite for the 

construction of the factory as a mere formality which c.n be 

overridden by the local bodies authorities. Who are the experts? 

The Medical authorities or the local authorities? Pollution 

likely to be caused is • criterion for siting the factory. 

Eliminating the jurisdiction of medical authorities, once the 

4. 1991 (2) K.L.T. 239. 

5. P~nchayat Licensing of Dangerous and Offence Trades and 
F_ctories Rules, 1963. Under Rule 2S cancellation of 
licence falls within the jurisdiction of Executive 
Authority whereas under Rul? 12(4) (b) the Panchay-t is 
required to consult and have due regard to the opinion 
of the D.M.O. of health. 

6. ~,Rule 12(4)(b}. 
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factory is constructed, even if the factory caused health hazards 

in the locality is to narrowly construct the purpose of such a 

requirement. The court th~s f.iled to evaluate the requirement 

in the Rules for due regard to the medical authorities. This is 

another instance of missing the opportunity to look at the problems 

from an environment view pOint especially when neither the court 

nor the defendants deny the existence of pollution caused by the 

factory. At the same time, the court could trace well the 

relevant provision in another statute that enable Medical Autho

rities to act under such a situation.' But the court did not 

proceed. The court's direction to the aggr~eved parties to 

approach the statutory authority for appropriate relief though 

justifiable, its reluctance to rise to the occasion and to widely 

interpret earlier legislation from environmental perspective pin-

pOints the recession of judicial activism in such cases and the 

need for amending the provisions. In the case of Ibrahimkutty v. 

State of Kerala,8 a case brought under the same local bodies law 

the court _g.in wanted to make literal interpretation and deeaad 

9 remedy. 

7. The Travancore-Cochin Public Health Act, 1955. Chapter VI 
of this Act deals with abatement of nuisance and Section .7 
states that if the local authority or its health officers 
makes default in doing its or his duty under this Act in 
regard to the abatement or prevention of nuisance, the 
Government may authorise any of this officers to perform 
such duty. 

8. 1986 K.L.T. 830. 

9. ~, p.832. 
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Navin Chemicals M.nufacturing and Trading Co. Ltd. v.~ 

Okla Industries lO is yet another instance where the Allahabad 

Court could have .ttempted to weigh the industrial policy in 

environment friendly m.nner. In this case Okla Industrial 

Development Authority alloted plots for industrial purposes, 

one for manuf.cture of sophistic.ted sensitive life s.ving drugs 

and another for the grinding of stones into powder which n.tur.lly 

cause ~ir pollution adversely .ffected the products of peti-

tioners life s.ving drugs. The court's contention that the 

11 legislation concerned did not have anything to do with pollution. 

is astonishing. Mark that the case h.d come before the court 

in 1987 when the tide of judicial .ctivism had already reached 

high-water m.rk. The court inste.d of trying to ex.mine the 

way how the pollution already being caused could be prevented 

and controlled washed its hands off and entrusted the pollution 

control board, which had already failed to control the mishap, 

to examine and to take appropriate {,?e.:;t60~. The court then 

simply closed its eyes on the disaster and withdrew to its own 

shell of judicial restr-intivism in a case when the policy of 

industrialisation could h.ve been interpreted to be env1ronmen-

t.lly designed and steps t.ken to remove pollution. 

10. 1987 All.L.J. 13. 

11. g., P.17 
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To say that authority constituted for industrial development 

is to achieve development is one thing. But to say that this 

authority need not consider pollution problems while it permits 

industrial activities is least justified. Again to say that it 

is the duty of another body constituted under a different Act 

to control pollution .nd to PUt the responsibility on that body 

to review the harm is not a welcome judicial responsibility in 

a case where the question of siting industries was the main 

12 
issue. At a juncture when all are talking aoout sustainable 

development and interdisciplinary efforts to achieve the sar;~e 

at global level, the attitude of the court to compartmentalize 

the legislation as well as .uthorities constituted lOOKS odd. 

In cases like this, if the authorities a~e vigi~?nlwhile permitting 

industrial activities, the l.ter difficulties to prevent and 

control pollution can be .voided to a gre.t extent. 

Court's strict adherence to literal interpretation seemed 

to prevent sometimes the use of those provisions under the gener_l 

laws having a bearing on environment from an environment.l per-

13 
spective. It took quite sometime for Allahabad High Court to 

evaluate • provision having relevance in protection of env1ron-

ment so as to conclude th.t disposal of waste effluents is a 

mandatory duty attrccting liability on failure to comply with 

12. Id., p. 16 ~he court, in order to establish the pOint, 
relied on the case of Nazir Ah~ed v. King Emperor, 
A.I.R. 1936 P.C. 253 where Lord Roche held that where 
a power is given to do • certain thing in _ certain way, 
the thing must be done in that way or not at all. 

13. For details of those general laws see supr •• chapter S, 
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it. 1• But. in Jagannath Sharma and Others v. State of u.p.15 

the court failed to rightly assess the provision when it opined 

that Factories Rules do not contain a provision to deal with a 

case of disapproval of an application. 

Again in K.L.Vij v. The State of U.~.16 the court reiterated 

the same by saying that R.le does not mention anything in case 

of disapproval of a plan by the Board and therefore, if the 

factory functioned after disapproval of the plan·, it cannot-

be held to have .. violated the provision of the Act to be guilty_ 

But, later in Narendra Lal v.State of u.p. 17 the High Court 

recognised section 12 (1) of the Factories Act, requiring effective 

arrangements for the disposal of waste efflUents, as a mandatory 

proviSion and therefore Obligatory on the part of the factory 

to comply with and make effective arrangements for the discharge 

of effluents. It is liable to be prosecuted for breach of a 

mandatory provision read with section 92 of the Act and the 

liability exists irrespective of the approval or disapproval 

by the Bocrd. 

14. Under the Factories Act, 1948, Section 12(i) requires that 
effective arrangements shall be made in every factory for 
the disposal of effluence. It is a mandatory provision 
which when supported by Factories Rules, 1950 will be a 
powerful weapon against polluters. 

15. 1971 Lab.I.C. 1342 

16. 1978 Lab.I.C. 446. 

1 7 _ 1 981 ( 4 3 ) F • L. R. 144. 
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Municipal and Panchayat Acts envisage provisions for m.in-

taining a clean and healthy atmosphere within their localities. 

Authoritie3 under these Acts are having divergent powers in 

control of industrial pollution is concerned. They vary from 

measures for eliminating pollution problems by regul.ting 

industrial activities through licensing to mere disposal of 

wastes~ including industrial waste at times. through sew.ges. 

J.C.Galstaun v. Dun!a Lal seal1S is an e.rly example. The appeal 

was out of a suit to abate nuisance c.used by the discharge oF 

unwanted liquid from • shellac factory into the municipal drain. 

Construction of drains is one of the primary duties of the 

local bodies. 

Failure of the municipal authorities to fulfil the task 

was vehemently criticised by the courts on sever.l occasions. 

19 As was already seen, the Ratlam's case~ a milestone in this 

type of cases~ made it clear that municipality cannot extricate 

itself from its responsibility and plead financial in.bility for 

performing statutory Obligations. 20 High Courts also were not 

behind emphasizing on statutory obligation when it is said 

that the performance or non-performance is not • matter of 

discretion. 21 As part of this obligation the muniCipalities 

18. (1905) C.W.N. 612. 

19. Supra. n.1. 

20. ~. p.1628. 

21. Rampal v. State of Rajasthan. A.I.R. 1981 Raj.121. 
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can proceed against individu.ls for not taking licence .s per 

22 the notific.tion issued by the municipality. No one c.n be 

permitted to pollute the atmosphere by letting out offensive 

materials. The Andhr. High Court criticised the municipalities 

for permitting the polluters to let out effluen~5 into the 

23 municipal drains _s unjust .nd illegal. 

M.inten.nce of health and s.nitation preservation of environ

ment f.lls within the purview of Article 21 .s it adversely 

.ffects the life of the citizen .nd it amounts to slow poisoning 

and reducing the life of the citizen bee_use of the hazards 

24 cre.ted, if not checked. On these grounds the courts .re 

determined controlling the administration of municipality. 

The Raj_sth.n High Court w.s not reluctant to issue guidelines 

to the municip.lity in rel.tion to sanitation and public health. 

Following the Supreme Court's conclusions the court held that 

paucity of fund or staff cannot exempt the authorities from 

performing their primary duties. 25 In Lakshmip.thy v. State of 

26 Karnat.ka , the K.rn.t.ka High Court h.s categoric.lly stated 

that Court c.nnot turn. Nelson's eye if the constitution.l 

22. Damed.r-n v. He.lth Assist.nt, Shertallai Municip.lity, 
I966 K.L.T. 124. 

23. Supra. Ch_pter 7, f.n. 134. 

24. L.K.Koolw.l v. State, A.I.R. 1988 Raj. 2 at p ••• 

25. g., p.5. 

26. A.I.R. 1992 Kar. 57. 
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obligations are not disch.rged by due enforcement by. the 

It is already proved beyond doubt by the Supreme Court that 

the above statement is not a bunch of meaningless words. In 

27 M.C.Mehta v. Union of India. the Ganga Pollution case. the 

court criticised the municipalities of the cities on the banks 

28 of Ganga for their failure to obey statutory duties which 

resulted in pollution of river vanga. The court held that the 

Nagar Mahapalika of Kanpur has to bear the major responsibility 

for the same. 

In M.C.Mehta v. Union of India,29 the Sri Ram Foods case, 

the court pointed out the unsatistactory state of affairs that 

seemed to prevail in the Delhi Municipal Corporation in dis

charging its obligations under the law. 30 Though the court 

did not issue any direction in this behalf. they expressed deep 

sense of regret at the total indifference of the Delhi ~unicipal 

Corporation in discharging its obligation under the law. 

27. A.I.R. 1988 S.C. 1115. 

28. Ibid. The Kanpur Nagar Mahapalika is established under 
the provisions of U.P.Nagar Mahapalika Adhiniyam. The 
duties ar~ powers of Mahapalika and other authorities 
.re set out in Chapter V. Under Section 114 (iii) (iv) 
and (viii) the duties are cast for removal of sewage, 
management and maintenance of .11 water works and guarding 
from pollution water used for human consumption. 

29. A.I.R. 1987 S.C. 965. 

30. !3., pp.977-978. 



En_ctment of Water (Prevention and Control of Pollution) 

Act, 197431 may look as though it enlarged the scope of judici.l 

interference in environmental issues but the inherent weakness 

of the Act in denying citizen's suit in the beginning limited 

the scope of judicial reView considerably. The result was 

that the courts had to do nothing but interpret the statutory 

provisions literally. There are various reasons for the s.me. 

Firstly, absence of public participation degraded environmental 

c~se5 to merely a dispute between the authorities and environ-

mental offenders on interpretation of the statute. secondly, 

the Act envisages appeals from only persons aggrieved by an 

order of the State Board. Thirdly, once the judgement comes in 

favour of the polluters, the authorities do not seem to show 

much interest in safeguarding the environmental interest at 

any cost. 

The attempt by the pollution Control Boards constituted 

under the Water Act and Air Act to enforce the legislative pro-

visions relating to prevention and control of pollution was 

disputed in courts on several occasions. Most of these cases 

were appeals for quashing the order of Judicial Magistrate. 

32 provisions dealing with apprehended pollution and liability 

of Directors and other senior officials 33 are some of them. 

31. Act No.6 of 1974. For a detailed discussion a 
see supra. Chapter 4. 

32. Id., Section 33. 

33. ~., Section 47 and Air Act, Section 40. 
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Thus in pondichery papers Ltd. v. Central Board for Prevention 

34 and Control of Water Pollution the company wanted to quash the 

injunction issued by the Magistrate on the plea of lack of juris-

diction to order compliance with a consent order. Madras High 

Court widely interpreted these provisions dealing with appre

hended pollution to conclude that court's power extended to all 

such acts or employing all such means as are essentially 

3S necessary to the execution of that provision. The court upheld 

the injunction issued saying that the power to prevent apprehended 

pollution covered the power to issue injunction restraining 

discharge of effluents as well. But judicial opinion does not 

seem to be consistent on the subject. For, Delhi High Court made 

a strict interpretation of the provision to conclude that 

order by the court against the company for ensuring stoppage 

36 of apprehended pollution. Such a strict interpretation in-

variably enables the real polluters to escape from the purview 

37 
of the environmental legislation. Magh Shyam Sharma v. State 

38 
of U.P. is an instance where the court preferred to weigh the 

circumstances and facts to hold that public health cannot be 

34. 

35. 

36. 

37. 

38. 

Xadras High Court Cri.M.P.No.4662 and 4663 of 1978 March 21, 
1980. However. this case seems to be very important 
augmenting the power of the judicial magistrate when he is 
approached by the Board for an injunctive relief against 
apprehended pollution. However, this case is not seen to 
have been reported in any of law journals. The source here 
is Rosencranz, ~.~., (Eds) pp .• lS8,159. 

Ibid. 

Delhi Bottling Co.Ltd v. Central Board for Prevention and 
Control of Pollution, A.I.R. 1986 De1.132. 

Ibid. For example in this Delhi Bottling CO.Ltd's case 
the challenge concentrated round the fact that the Pollution 
Control Bo_rd failed to comply with the statutory require
ments while taking the s_mple. 
1985 All. L.J. 1195. 
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allowed to suffer for safeguerding the interests of .ny industry. 

While Delhi High Court strictly .dhered to the principles of 

39 
natural justice in a pollution case, the Allahab.d High Court 

observed that "Hear the other side" the second principle of 

40 
Ciilse. 

In case of err~rgency when the public health of the citizens is of 

41 serious concern the court passed even exparte order. 

In pandYJn Krishnan v. Assistant Enqineer42Kerala High Court 

seems to ~ve held the view that in cases of emergency, i.e. 

apprehended pollution an order : 0 '..11 cl bp P -. "" '" ~ Cl ,. - - ""'."'._~CI. \v.!.tnollt hear·-

itlq 1)ut 
- 1 

the court has to satisfy itself about the genuineness 

or acceptability of the apprehension and must apply its mind to 

the relevant aspects, before it passed an order. 

T.C.C. Ltd v. Kerala State Pollution Control BOard43 is a 

decision prior to the 1988 Amendments to the Water Act. Facts 

are interesting. In this case the Pollution Control Bo.rd failed 

to act on the application for consent within four months from the 

date of application which resulted in deemed consent iilS per the 

provisions of the Act enabling the company to discharge effluents 

into the river as a unconditional right. The Kerala High Court 

tried to enumerate the shortcoming of the Act and sugqested an 

all comprehensive legislation. The court also criticised the 

Pollution Control Board for its lack of diligence. It is true 

39. SUEra. n. 34 

4O. SUEr-. n. 38 1 p.1195 

41. ~. 
42. 1995 (1) K.L.J. p.16 .. 

43. 1985 K.L .. T. 31 
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th~t • few of the courts recommendations are found in the 1988 

.mendment which .rmed the Bo.rd with stronger we.pons. Conscious 

of the lurking industri.l disasters around, the court found th.t 

it is for the government to t.ckle the pollution problem. The 

court held th.t 'consent' mech.nism is the Centr.l theme of the 

Act. 44 

In -11 these cases industries were reluct.nt to implement 

the conditions of consent order, or in some c.ses even to inst.l 

a tre.tment plant. The issue bec.me significant when Mr.M.C.Meht., 

the eminent environmental lawyer, raised before the Supreme Court 

that tanneries discharging effluents into river v-nga and c.use 

45 pollution dia not care to set up primary treatment pl.nts. 

The Supreme court c.tegoric.llye~~Q~Ja polluting industry and .n 

industry which cannot pay minimum wages .nd held li.ble to be 
.(6 

closed down. This was significant precedent, followed in l.ter 

47 cases especially in the w.ke of .mendments to order complete 

48 stopp.ge of the disch.rge of effluents from the f.ctory. 

44. Ibid. 

45. Supra. Ch.pter 7 f.n.~ 

46. Id.,p.1045. 
The court .150 held th.t fin.ncial c.p.city of the t.nneries 
should be considered .5 irrelev.nt while requiring them to 
est.blish prim.ry tre.tment pl.nts. 

47. For discussion of .mendments, see supr., chapter 4 

48. Shadi L.l Enterprises Lt'l v. C.:;.j"',. S.h.nmpur, 1990 
Cri.L.J. 522 (All) 
Even after this when effluents .• re disch.rged in polythene 
layered I-goons, the effluents shall be got tested by the 
petitioner through the .gency of the Board. 
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Li.bility 

Another .re. of dispute rel.tes to the li.bility of office 

bearers of the company under these Acts. The question r.ised 

is whether or not the ~n.ger of the company c.n be made li.ble 

49 under the Act. In K.K.Nandi v. Amit.bh. Banerjee the Calcutta 

High Court held th.t though a person lesser in grade th.n the 

man.ger can possibly ple.d that he is not 1n ch.rge of and 

50 
responsible to the company~ • man.Qer c.nnot evade liability. 

The dispute related to interpretation of the following provision 

51 
of the W.ter Act~ 1974. 

nWhere .n offence under this Act h.s been conmitted 

by • company, every person who .t the time the 

offence w.s committed w.s in ch.rge of .nd w.s 

responsible to the comp.ny for the conduct of. the 

business of the company, .s well .s the comp4Iny, shall 

be deemed to be guilty of the offence and sh.ll be 

li.ble to be proceeded ag.inst and punished accordingly.

The court found that the provision is clear enough regarding the 

situ.tion under "..,hieh • person can be made liable for the act. 

It exempts persons from li.bility if he can prove th.t he was not 

in over.ll charge or he h.d no knowledge of the commission of the 

52 
offence. 

49. 1983 Cri.L.J. (C.l) 1479 

50. .!2., p. 1480 

51. H.ter Act Section "7 s Offences by compcmies 

52. Supr •• n. ~9 .t p.l4Sl 
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But in K.N.Modi v. StateS3 Allahabad High Court observed 

54 
that to hold the officer in ch.rge of the company li.ble it 

offence had been co~mitted with the consent or connivance of the 

55 directors or was attributable to any neglect on their pert. 

56 
Later, the Supreme Court reversed this stand and held that a 

the Chairman, Vice-Chairman and Kanaging Director could be prose-

cuted as having been in charge of and responsible to the company 

for the business and could be deemed to be guilty of the offence 

57 
with which they are charged. Moreover, the burden is shifted 

on to the delinquent officer or servant of the company, who 1s 

11 'bl 58 rea y respon3~ e. The court ~ied to clarify that although 

as a pure proposition of law there can be no vicarious liability 

of the persons in this case unless there was a prosecution against 

the company owing the industrial unit, it would be a travesty of 

justice if a big business house 1s allowed to defeat the prosecution 

53. 1984 All L.J.847 

54. Water Act Section 47 (2) - Where an offence under this Act has 
been co~~itted by a company and it is proved that the offence 
has been committed with the consent or connivance of, or is 
attributable to any neglect on the part of, any director, 
manager, secretary or other officer of the company ••• shall be 
deemed to be guilty of that offence and shall be liable to be 
prosecuted against and punished accordingly. 

55. Supra. n.5' 

56. U.P.Pollution Control Board v. Mt- ~odi Distillery, 
A.I.R. 1988 3.C.1128 

57. Id., p.1132 

58. ~. For, Water Act Section 47 (1) also provides that nothing 
contained in this sub-section shall render any such person 
liable to any punishment provided in this Act if he proves that 
the offence was committed without his knowledge for that the 
exercised all due diliaence to prevent the commission of such 
office. 
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question of liability was raised in the case of Dr.Z.Kotasek v. 

State of 3ihar. 60 

person. The first accused is mentioned to be the Manager of the 

company cnd the person appeared himself describing to be the 

m.nager and hos taken responsibility of being the officer in charge 

without any exception or object. The court rejected the plea 

raised that he cannot be held liable.
61 

Later in N.A.palkivala v. ~.P.Produshan Niwaran Mandal, 

62 Bhopal, Madhya Pradesh High Court came to the conclusion that, 

in order to be liable, they have to be persons 'directly' in 

charge of and responsible to the company for the conduct of 

63 
business. The court tri~d to distinguish this case from the 

64 
Supreme Court decision in Nodi Distilleries case. Applying the 

settled principle of interpretation of statutes that every word has 

to be given meaning and no word has to be treated superfluous, the 

court held that only persons directly in charge can be held liable 

for the offence. In the light of this proposition the duties and 

responsibilities of the ~nager of the company have no resemblance 

to the duties and responsibilities of the Chairman and Deputy 

Chairman. The court held that it is, therefore, not possible to 

hold that they, by virtue of the office held by them, can be 

59. Ibid. 

60. 1984 Cri.L.J. 683 

61. Id., p.687 

62. 1990 Cri.L.J. 1856 

63. Id., p. 1860 ~~endment to the Air Act in 1987 added 
the word 'directly' in section 40 

64. Supra. n. r.~b. 
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65 
prosecuted for offences committed by the comp.ny. 

It is not .n ~ccepted precedent th.t the burden of proving 

no liability is shifted to the person claiming the non-li~bility 

the High Court referred to the e-rlier decision to hold that it is 

for the pIe. holder to est.blish th~t the offence w~s committed 

without his knowledge or that he exercised ~ll due deligence to 

67 
prevent the co~~ission of the offence. The court rejected the 

petitioner's plea for speci~l le.ve to the Supreme Court on the 

ground that law on the subject is well settled by the Supreme 

68 
Court in Modi Distillery c~se. 

The question of liability of the office be.rers has been 

69 
well scrutinised under another chapter. Apart from that, the 

70 
same w~s tested under the Insecticides Act, 1968 as well. In 

M.V.Arun.chal.m v. T.Karthikeyan, Agricultural Officer liability 

71 of the Chairman was disputed. The court rejected the plea that 

65. Ibid. 

66. 1992 Cri.L.J. 188 

67. Id., p.191 See .1so supr~. n., 64 

68 • .supra. n.l~,6. 

69. For det.ils see supr., Chapter 7 

70. Insecticides Act, 1968. section 33,- Offences by companies. 
".fihenever .n offence under this Act has been committed by a 
company, every person who at the time of offence was committed 
WaS in charge of or was responsible to the company for the 
conduct of the business of the company ••• shall be deemed to be 
guilty of the offence and shall be liable to be proceeded 

against and punished accordingly· 
71. (1991) 2 Comp. L. J .125 
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the prosecu!bn.l.unched ag.inst him .lone is not sust.in.ble in 

72 l.w. 

Deleg.tion of powers 

UnAer W.ter Act the St.te Bo.rds c.n deleg.te its power to grant 

sanction for prosecution to the ch.irm.n .nd the s.nction so 

73 
.ccorded by him is valid. 

74 In P.nd/3r: Krishnan and another v. Asst. Engineer and Another 

the v.lidity of the order delegating the power to the chairman 

of the Bo.rd including the sanction for leg.l action w.s ch.llenged. 

The court held that the Bo.rd c.n legitim.tely deleg.te its 

75 
authority to sanction prosecution. 

The ~leg.tion of power to exercise the power to issue 

direction for closure of polluting industry under section 31A of 

Air Act was challenged on the ground th.t it is • power vested in 

the GQntral Gover~~ent. High Court of Oriss. held th.t power 

under section 31A can be exercised by the Bo.rd which the board 

can further deleg.te to the Secret.ry. The court justified such • 

deleg.tion having regard to the ~omposition of the Bo.rd. the 

manner in which its business is trans.cted .t meetings th.t .re 

held .t intervals .nd the necessity to take urgent action in certain 

c.ses or in the exegencies of the situation that are likely to 

arise .nd to prevent avoid.ble del.y to c.rry out the objects of 

72. Id., p.127 

73. W.ter Act Section 11 A The Ch.irm.n of the 80ard sh.ll exercise 
such powers and perform such duties as Eay be prescribed or 
as may, from time to time, be aelegated to him by the Board. 

74. 1995 (1) K.L.J. p.164 

75. 19.., p.169 
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76 
the Act. It is the legisl.tive intent to .uthorise the 

State aOards to deleg.te its powers .nd duties to be performed 

under the Act to its Chairm.n. 77 Therefore. power to prosecute78 

or to give s.nction to prosecute .ny person for offences c.n be 

deleg.ted by the St.te ao.rd to the Ch.irm.n. 79 It is to.be 

added th.t Government by notification to this effect h.s·.uthorised 

Ch.irm-n to enjoy the deleg.ted powers under Environment(Protection) 

Act80 to issue directions. 

Inst.nces of .ir pollution .re brought mostly .s 

public nuis«nce or _s _ legal wrong invoking jurisdiction to 

81 the provision of courts to issue writs. The judici.l .ppro_ch 

to toxic cnd h.z.rdous .ir pollut.nts is noteworthy for its 

j di i 1 . i tit 1 . i d 82 u c a ~nnov-t on ry ng 0 evo ve new Jur spru ence. But 

courts d~-l lightly with instances where air pollut.nts .re not 

h.zardous due to toxicity. The courts seem not to substitute 

76. 1£ .. p.160. 

'7. Guj.r.t Pollution Control Bo.rd v. Indian Chemicals 
Manufacturer 1992 Cri.L.J. 1024. 

78. Id., Water Section 49(1) of the Water Act, no court sh.ll 
tike cognizance of .ny offence under this Act except on • 
compl.int m.de by -
.) • BOard or any officer authorised in this beh.lf by it or 
b) any person who h.s given notice of not less th.n sixty 

days ••• to the BOard or officer .uthorised as .fores.id. 

79. supra.n.17. 

80. R.m Raj 3inqh v. B.bul.l, A.I.R.1982 All.285, 
P.C.Cheri.n v. State of Kerala, A.I.R. 1981 K.L.T.113 etc. 

81. P.C.Cherian v. St.te of Keral., A.I.R. 1981 Ker. 113; 

N.vin Chemicals Manufacturing and Tr.ding Co. Ltd. v. 
New Okhla Industries 1987 All.L.J. 13, 

82. In M.C.~ehta v. Union of Indi., A.I.R. 1987 S.C.965; 
the .3hri Rim Fertilizer1s case court derived the principle 
of .bsolute li.bility. ~ee supr •• chapter 7. 
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their view to social and economic doctrine of legislative 

judgement .nd administrative expertis~ in ~uch cases. 

Navin Chemicals ~_nuf.cturing .nd Tr.ding Co. Ltd. v. 
83 New Okhla Industries is an example. The complaint of the 

petitioners was that pollution was caused by grinding of s~ones. 

Supreme Court transferred the case to be decided by the High 

Court ordering a survey to be conducted by the U.P.Pollution 

Control Board. 

pollution of the 

The report based on this survey confirmed air 

84 
are.. The U.P.Pollution Control Boerd 

stated that both the petitioners and the respondent did not 

comply with the mandatory provisions of Air Act. 

The court preferred to adhere strictly to the literal 

interpret.tion of the impugned law to take the stand of non-

interference on the ground th.t when .n Act cre.tes .n obligation 

.nd enforces the performance in a specific m.nner~ th.t perform.nce 

85 cannot be enforced in any other m.nner. The court did not want 

to step into the shoes of administrative .uthorities. 

83. Supra. n.10. 

84. l£., p.1S. 

85. Id., p.21. Under the Air Act the provision cont.ined is: 
section 43,- No court shall take cognizance of an offence under 
this Act except on a complaint m.de by a Board or any 
officer authorised in this behalf by it. 
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86 
In _ case of similar n.ture where the Pollution 

Control Bo.rd prohibited its operation in one pl.ce .nd directed 

• polluting industry to shift to _nother loc.lity. the High 

Court of K.rn.t.k. thought it as a harsh step neither w.rranted 
87 

nor h.ving the legal sanctity. The court could not justify 

such a prohibitory order which according to the court c.used 

loss to the owner as well as affected the livelihood of the 

workers. The court felt the consequences of such an act more 

h.z.rdous than the .ir pollution.
88 

Judici.l Aporoach to Water Cess Act 

The vlater Cess Act was enacted three ye-rs .fter the 

Water Act with a view to provide .dequate funds to the St.te 

Bo_rds for their effective functioning. Under this Act, cess is 

calculated on the b.sis of the water consumed by the specified 

industries - any industry specified in 3chedule I~9and the power is 

vested with the Central Government. The specified industries 

.nd local authorities .re subject to the cess if they use w.ter 

86. Chit.nya pulverising Industry v. Karnatak. State Pollution 
Control Board. A.I.R. 1987 Karnataka 82. 

87. Id •• p.86. 

88. !Ei£. 
89. Schedule I contains in it fifteen industrial processes 

list. 
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for purposes listed in Schedule 11 of the Act.
90 

The judicial opinion was sought generally to disentangle 

the issue of including any particular industri~l process within 

~chedule I of the Cess Act. The classific.tion of an industrial 

process to bring it within the Schedule I has often become contro-

versial since many of the industrial processes are to be dragged 

by interpretation. The Gw.lior R~yon Silk company challenged the 

91 holding that it was a specifie~ industry and liable to pay cess. 

The High court of Kerala turned down the contention that the process 

involved will not bring it within the definition of "chemical 

industry u.
92 But in a identical issue the Andhra Pradesh High 

Court ruled that the industry was not one mentioned in Schedule I 

and as such was not liable to pay cess which the 3upreme Court 

upheld. Supreme Court felt that every Act of Parliament must be 

read according its 
94 natural construction of words. The Act 

90. 3chedule 11 includes (1) Industrial cooling, spraying in mine 
pits l or boiler fee; (2) domestic purposes; (3) processing 
which results in water pollution by biodegradable water pollu
tants: (4) processing which results in water pollution by 
water pollutants which .re not easily biodegradable or ask 
loses. 

91. Ker.la State Board for Prevention and Control of pollution v. 
Gwalior Rayon 3ilk ~anufacturing (Weaving) company Ltd, A.I.R. 
1986 ~er. 256 

92. The Rayon pulp manufacturing process consisted of isol~ting 
cellulose present in bamboo cnd wood by removal of lingnin 
and other contents. 

93. Andhr. pradesh State Board for Prevention .nd Control of W.ter 
POIlution v. Andhra Pradesh Rayons Ltd, A.I.R. 1989 s.c.611 .t 614 

94. Ibid. 



295 

"Nothing is to be read in, nothing is to be implied. 

95 One has to look fairly at the language used M
• 

In contradiction to the Keral. High Court decision, the 

textile industry. 

96 
~. when the assessment order m.de under section 6 of the Cess 

object for which the Act ··:as passed has great relevance while 

interpreting the entries under the Schedule. Moreover, the rrue 

meaning and scope of entries of the first schedule cannot be 

ascertained and appreCiated, divorced from the control of the 

97 
Water Act, 1974. Sugar Industry being one of the main sources 

of pollution the court preferred to read the same into Entry 15 

" to conclude that vegetable under the Cess Act includes sugarcane 

98 oS well. Courts again and _gain reiterated the need for consi-

dering the purpose and object of the particular legislation on 

other similar instances. 99 The purpose of these two legislations 

is to prevent the abuse of water, the most important natural 

resources, and to strike a balance. Therefore, the price of indus-

trialisation and m.ss consumption of natural resources is to remove 

95. ~. 

96. A.I.R. 1987 All. 298 

97. Ibid. 

98. Ibid. 

99. ~isan ~ahk.ri Chini Mills Ltd v. 3t.te of V.P., .AIR 1987 
All.298; Modi Industries Ltd, Modina ar, Ghazlabad, v. Union 
of India and others, 1990 F.L.T. 115; M s Chandra 8nter rises 
and another v. Cess Appellate Committee and Another, 1991 
All. L.J. 729. 
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100 
contamin~tion which pollute w~ter~ It is also not essenti~l 

th~t for getting reb.te -s per section 7 of the Cess Act it should 

h.ve received consent under section 25 (1) • 
101 Section 7 ~s well 

aule 6 do not envisage the Bo.rd's consent sin 102 • s .s • qu. non • 

Without following the Supreme Court dictum in Andhr. Pr.desh 

R.yons c.se, the high courts tried to construe th.t the Act 

liber.lly s.ying th.t .rguments like this if permitted will defe.t 

the intention of the l.w ;~ying lip service to controls designed 
103 

to prevent environment.l degr.ddtion. The court brought 

industry m. nufacturing "'bill board under the Cess Act and li.ble 

to pay cess where _s Supreme Court·s r.tion.ble permitted the 

esc.pe of • he.vily polluting industry, from paying cess. The 

classific.tion of industries for enumer.ting them under schedule 

104 
I is to be founded on the consider.tions of w.ter getting polluted. 

Thus in the c.se of industries consuming w.ter, the levy is .ttracted 

where .s. result of processing w.ter gets polluted. 

100. Mls Chandra Enterprises and Another v. Cess Appellate 
Comniittee .nd Another, 1991 All.L.J. 729 

101. section 7 re.ds; "Where any person or loe.l authority li.ble 
to pay the cess under the Act, inst.ls .ny pl.nt for the 
tre.tment of sew.ge or trade effluents ••• sh.ll ••• be entitled 
to a rebate of seventy percent of the cess p.y.ble.-

102. Supr •• n.100. Under section 7 the consumer h.s only to show 
th.t he h.s inst. lIed. plant for the tre.tment of sew.ge or 
tr.de effluents and that it functioned successfully durinq t~ 
relevant period of e.rn rebate. 

103. ~. 

104. Modi Industries Ltd, MOdin.g.r, Gh.zi~b.d v. Union of Indi. 
~nd others, 1990 F.L.T. 115. 
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Judici.l review under environment.l enactments seems to be 

• weak weapon for co~ting the ever incre.sing trend of industri.l 

pollution. The c.se l.w assessed shows that the courts .re not 

consistent in dealing with the provisions under the environment.l 

legislation. In comp.rison to the writ remedy and common l.w 

remedy the scope of judici.l activism under st.tutory remedy is 

considerably limited. This is due to many re.sons. First of .11 

the nature of environmental legisl.tion is such th.t it .ims .t 

prevention .nd control of pollution r.ther th.n remedying the 

offence .fter commission. So it is more .n administrative function 

than. judicial function and judicial interference is restricted 

to the extent of interpret.tion of statutory provisions. Moreover, 

strict adherence to the literal meaning is to be found in m.ny 

cases. For example, in the case of 'liability', the Supreme Court 

ha; inv.riably derived the 'absolute liability' principle. Thus 

105 a polluting industry is absolutely liable for the offence. 

But the next question is if an industry or a company is found to be 

polluting who is che person liable for the offence agcinst 

which the pollution Control Board can proceed? The strict adherence 

to the literal interpretation m_y permit the esc3pe of real 

offenders. In Modi Distilleries case
106 

the Supreme Court held th.t 

the Chairman, Vice-Chairman and the Managing Director etc could be 

prosecuted to be guilty of the offen~e. But, later, in N.A.P.lkival. 

and Another v. Madhya Pradesh Pradhushan Niwaran Mandal, Bhop_ l 107 -
the Madhy_ Pradesh High Court tried to distinguish this case from 

105. 

106. 

107. 

M.C.Mehta v. Union of Indi., A.I.R. 1987 3.C. 1086 

Supra, n.64 

Supra. n./O 
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the Supreme Court decision to conclude that Ch.irm.n .nd 

Vice-Ch.irm.n could not be held li.ble for the offence. The court 

justified its st.nd by strictly adhering to the liter.l meaning 

of the word 'directly in ~h.rge'. 

Ag.in. in m.ny c.ses we find th.t the polluter is • public 

.uthority like municip.lity. Twelve ye.rs .fter the striking 

decision in R-tl.m's case we see th.t things h.ve not ch.nged mur.h. 

108 
For example in the case of l'·.C.Meht. v • .3t.te of Oriss. and others 

we see th.t the pollution Control Bo.rd could not prevent the 

pollution caused by sew.ge effluen~ from the Municipality. At 

l.st when public Interest Litig.tion WaS moved .nd court .ssessed 

the matter, the court found the .ppro.ch of the function.ries 

and authoritie3 eVasive. The court felt it strange .nd w.s left 

wondering whether our municip.l bodies .nd government departments 

are functional irrelev.nces, banes r.ther than boons .nd~'l.wless' 

109 
by long neglect. 

" 
Now it is .n accepted view of the court th.t a municip.l 

110 corpor.tion i3 an industry. Th.t me.ns it is within the purview 

of Pollution Control Board's pollution control me.sures. But, 

while proceeding against municip.lities if we consider the liter.l 

medoing of the word 'directly in charge of', will it not be • t.sk 

to punish. polluting municip.lity? Who is to be held li.ble for 

pollution? Against whom c.n the Bo.rd proceed to implement the 

pen.l provisions? 

The inherent we.kness of these' l.ws, .5 rightly pointed out 

by the High Court of 
111 

Ker.l., prevent proper implementation. 

108 • A. I .. r< .. 1992. 0,; _ 2. 2...6 

109. UJp.22'$ 
110. Her Ram Sauri v. Municipal Corpor.tio~ of Delhi, 1994 ~b. 

I .. C. 139 (Delhi H.C) It is • Full Bench decision 
111. Supr •. n,7/.; 
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For ex~mple, when the courts differ in their opinion reg_rding the 

automatic repe.l of the provisions of section 133 Cr.P.C. in so 

f.r as they relate to water pollution, Lakshmi Cement v. State 

112 and _nother is an instance where the chairman of the Bo-rd 

himself, by letter, requested to take administr.tive action under 

section 133 er.P.C. for stopping the kiln from functioning on 

account of public nuisance. It also caused gr.ve d.nger to the 
113 

public health. 

Similarly, while dealing with the Water Cess Act, 1977 the 

high courts liberally interpreted schedule I of the Cess Act
l14 

whereas the apex court showed reluctance to ev.luate the relev.nt 

115 
.spects of the provision. The court fin.11y said that A.P.A.yon 

Comp.ny was neither. chemic.l industry nor. textile industry 

116 
or • p.per industry to pay cess _s per W.ter Cess Act. Then 

the question is what industry i~ iSt The court did not go 

further to categorise the r.yon pulp industry so the conclusion 

has ~ot been reached by the court. While doing so the .pex 

court f.iled to look into the object of the Act or re.d between 

the lines. The Water Cess Act is prim.rily to provide for the levy 

and collection of a cess on water consumed for industri.l purposes. 

It is aimed at augementing the resources of the Centr.l Board _nd 

3tate Boards for the preventio~ .nd control of pollution. It is 

also aimed at control of pollution by t.x.tion ih line with the 

112. 1994 Cr.L.J. 3649 (Raj) 

113. Id. , p.3651 
114. .3uEra, .96 
115. SUDr_ 93 . 
116. Id. , p. (,1S 
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global attempts of the s.me n.ture. 

Court di.leted the term veget.ble to bring under its cover the 

111 
sug.r industry as well. 

look into the 

The Supreme Court did not w.nt to 

118 object of the two l.ws to strike. b.l.nce 

lost opportunity for the Supreme Court to ev.luate the Act from 

environment.l perspective and evolve • criteria qu.lit.tively 

or qUantitatively for bringing such polluting industries under 

the schedule I of the Act. 

The courts .re expected to synthesise • soci.lly accept.ble 

guideline to set in .n equilibrium considering the various 

intere~ts of the society. But the f.ct rem.ins th.t there is 

still judici.l dilemma like environment v. development and 

judicial activism v. separ.tion of powers. 

11 ~/. ..3upra .n:)6The court observed th.t the word veget.ble c .. nnot 
be given the me.ning of veget.ble which .re kept on the 
dining t.ble for dinner purpose. It h.s a wider amplitude. 

118. W.ter (Prevention .nd Control of Pollution) Act~ 1974 
and WOlter (Prevention OlnJ Control of Pollution) Cess Act. 1977. 
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INDUS'fRIES AND INCENTIVES 

Pollution caD ,;rOW to be cance-rous. Betore 1 t does the 

environmen-t snould be bye-d. This Is a great task today. The 

i-nte-nsity cd the problea llakes it necessary to have sill1ultameOU8 

and cobereo-t approa.ch ~roa dUferent angles to reduce the ill 

et~ect8 si nee e.rad..1ca t ion is not easy. 1 Envi..ronment.al pro.:taction 

ls to be achieYed both by prevention and contro~ ot pollution. 

~ugb ~.:t.o..ry ap-pr~daes envisage provisions f()or attaining 

... 
in jm!1:,"-!*' pt:m:eu" a.l..sc aake !leW a.nd varying attecpts inevitable. 

~ baei-:; ;PC"s;fo =:2:e~a.l t3&Gry that goYe"rnB om- etWirowaent 

l.-aw:s- ±lJ ~.r <:polici..n& the ~ociety·3 instead o:t wanag1.Dg the 

S-O'ci-ety in a co-operative model of partic-ipatory democracy. 

Kaoa.gemeut at EUlvirOu.ent.Al resources such as air. vaZer, land 

and f~ caDIlO:t be rl~-ieiently handled by policing a.lone. 

1. Chhatrapat1 Singh, -Legal Policy tor Environmental 
Protection- in P.Lee1akrlsDnan et.al., (Eds) 
Law -&Di EDYironment. (1991), pp:2"8-30. 

2. John Elopkins, "Resources for the Future" in Frederick R. 
Andersotl. et. a1.. Env:i! otlldntal Lmprovement through . 
EcODOlEic IncentiveS,(i971)) p. I 
Enforcement is a problem in regulati.ons b-eca.use pol.2.uters 
do not va.nt to incur cost and prefer to argue ~ith the 
re gala t-ory agency on tea.sib i li ty • 

3. Supra. n.1-.p.32. Under this theory the legislators as well 
as ad., DiBtrators aBsmse that their taskis to a.ct a.s vigilant 
policemen lIho detect crimes and bring the e-ulprl.t.:s t.o courts. 
'!'hUB an atmosphere ell rODTlict prevails ,instead d ~o-operation-~ 
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. A responsibAE ~d benevolent government is to tackle these 

problems by other methods. Economic incentives are a means to 

achieve_ co-operation by deviating from the usual path of punish

ing the violators. It aims at rewarding the non-violators and 

serve as an additional instrument for abating industrial pollu-

tion. It also aims at overcoming the difficulties in the con

ventional approach of s~tting uniform standards.
q 

It is to 

provide a market place tor environmental quality.5 In market 

economy everything is expressed in prices and in environmental 
6 protection it is the evaluation of social costs. Market viII 

be encouraged to solve the economic problems at hand and people 

are to act vOluntarily.7 

= 

5. 
6. 

7. 

ArBin Rosencrnnz, "Economic Approaches to Air Pollution 
Control- 23 Environment, 25 (1981). Regulatory approaches 
to pollution control are econoaically inefficient in that 
they require the same proportionate reductions in emissions 
fro. sources with varying costs. rather than requiring 
greater reductions froa ~urces able more cheaply to abate 
pollution. 

Ibid. -
Heinrick Weiss, nMaking Market Forces to work to Improve 
the Environment; Environmental Policy and Law, 21/3/4 
(1991) 153 at p.154. According to this author 'environ
mental protection must be more than just crisis management 
damages. It must look ahead and help shape the future by 
taking advantage of market forces and technical progress. 
For this integrated systems ot environmental protection 
are called rather than isolated concepts. 
Paul A.Samuelson aDd William D.Nordhans, EconomiCS, 
(International 15th ed. 1995) p.712. 
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Economics ot Environment 

The task ot managing environmental resources like air, 

water, land and forests 1s a difficult one because private property 

8 rights cannot be attacl1ed to any of these resources. The pre-

vail1ng notion is that of'first come first served' resulting in 

over exploitation and degradation. 9 The degradation of enyirOD-

mental quality is due to several reaSons direct and indirect, 

resulting 1n overuse as well as misuse of resources. The concept 

of 'free resource- deep rooted 1n the society results in delin-

quency mainly because these resources are thought to be ever-

lasting public goods and market forces cannot attach a price in 

order to exclude those who cannot pay. Damage reBul tiIl& fro.. 

the consumpt.ion ot anpriced but va.luable resources is a aajor 

10 social problem'· But it is already late for our decision lekiog 

processes to recognise explicitly that environment is not ~o be 

taken as a tree resource and like other resources it is to be 

8. M.N.Murthy, "Taxing, a pollution Solution", in the Hindu 
Survey ot the Environment,1993 (1993), p.17. 

9. Supra. n.2 at p.4. Industrial air pollution spoils clear, 
breathable air, upstreams polluters preclude downstream etc. 

10. Id •• p.26. For, the fact that a factory does not pay 
when particulates, S02 and other wastes are emitted into 
atmosphere does not mean that no one pays. The external 
costs of such uses are paid by other members of society. 
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considered as an input which has to be paid for. 1t Introduction 

of economic incentives aim at reducing the misuse and degradation 

of environmental quality by attaching economic impediments to charge 

consumers and producers the true cost of their action12 as well as 

promote control measures by providing concessions and rewards. 

They are designed to increase environment protection and economic 

productivity by providing incentives for businesses and individuals 

to go beyond what regulators can acbieve. 13 Providing economic 

impediments is a way of curtailing the use ot such resources. 

The idea is to rationalize the conflicting economic and social 

benefits inherent in pollution cootrol 

Growth of Ecoooaic Incentives as a tool of Environmental Protection 

The drawbacks of regulatory mechanism in providing sufficient 

safeguards for eavironaental quality aade econ08ists look for 

alternatives. A.C.Pigon. a great neoclassical economist was the 

first to suggest a pollution tax or e1fluent charge for controlling 

11. Planning Law, Government of India, Seventh Five Year Plan, 
(1985) Vol.1 para 2.81. See for details Ch.3 

12. Robert N.Stavins, "Harnessing Market Forces to protect 
the Environment-, 31 (1) Envirou.ent (1989), 5. 
In effective natural resource use environmental degraday 
tion can be reduced if consUmers and producers are to pay 
full social cost of the consequences. 

13. Id., p.7. The convent1onal approach of sett1Dg uniform 
standards or requiring specific control technologi~s is 
an increasingly difficult and expensive way to achieve 
environmental improvement. 
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environmental degradation. He observed that pollution occurs 

because the sources of pollution fail to take into account the 

social co'st. The regulatory mechanism makes the environment 

exclusively a government problem with very" little role for the 

public. The fact that the regulatory system is actually a 

process of draining the public fund with weak incentives for 

research and development became gradually evident. i5 Thus 

fostering economic incentives has its roots in the failure of 

regulations to consider the corresponding fiscal implications 

of affording public fund for the ever increasing problem of 

pollution. The purpose is to meet the externalities involved 

in pollution problems to some extent. 

Economic incentives have two simultaneous targets in 

view. The first is to encourage the polluters to adopt better 

control devices by tax or tax concessions. The second is to 

internalize the external costs of pollution control and thus 

provide better environmental management. The major thrust of 

economic instruments is to develop cost effective technologies 

14. Supra. n.8. 

15. Regulatory approaches to pollution control are economically 
inefficient for it fails to encourage compliance. it 
creates weak incentives for research and development and 
also offers no incentive for sources to reduce emisSions 
below the levels required by law. Regulations instead 
encourage lobbying for outbacks and delays in order to 
avoid large compliance costs. Rosencrafl2,op.cit., p.25. 
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to reduce pollution and generate revenues to finance monitoring 

and enforcement costs. It advocates the principle that polluter 

should pay for the adverse effects of his.action. Providing 

incentives is thus an arrangement aimed at making compliance 

with laws economically attractive. The word incentive means an 

'encouragement' or 'that which incites to action'. The encourage-

ment can be positive or negative. direct or indirect, in cash or 

in kind, before or atter pollution. Thus, a subsidy or conce-

ssion ~nducing the polluter to sake use of the facility provided 

to instal pollution control machineries at reduced rate serves as 

a positive incentive whereas a charge or tax on pollutants coapell-

i08 him to seek the be:frt a-vaila.ble tec!mel.o-gy to avoid economic 

loss due to pollution 1.8 a negative ince-zrtive. Both methal s 

encourage industri~s to adopt pollution control measures by 

helping to reduce the ~t production cost. while. eeo-labelling 

encourages industrie s to produce environment friendly products 

thus providing better market facilities. Similarly the goal 

must be the effluent rree plant nor -end of the pipe line 

treatment-. ThUS, economic incentives encourage innovation and 

technical progress through user benefits and tax concession. 16 

Types of incentives 

OEeD has identified five general categories of incentives 

namely subsidies, charges, deposit or refund schemes, creation 

of a market in pollution credits and enforcement incentives. 17 

16. Supra. n.6. 
17. Simon Ball and Stuart Bell, Environmental Law, (1991),p.80. 
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Enforcement incentives are negative in nature and in turn include 

fines, non-compliance fees, administrative charges, performance 

bonds, damage compensation~etc.18 

SubBidies 

Subsidies constitute an arrangement found within the 

regulation~which provIde that in order to promote pollution control 

measures~the government will arrange loan facilities at subsidised 

rates. Such a subsidy is mostly an income tax concession for the 

'"' installation of effluent control machInery.19 It may be a custom s 

duty exemption for importing such machineries or a rebate in the 

electricity charges for the operation of such machinerie s. John 

Ropkins considered subsidies aB negative incentives Since they 

are an economically inefficient means of reducing pollution. 20 

........ 

Furthermore, all proposals for tax breaks or other forms o~ subsidy 

provide incentive only tor investment in treatment equipment. The 

18. OEeD Environmental Policy Making in the 1990s, p.91 
at PP.95-9b. 

19. In such cases income tax assessment must necessarily take 
the following into account: 
a) an investment tax credit for the purchase of new 

purification units; 
b) the ability to deduct depreciation of the capital 

cost of equipment over its useful life; and 
c) annual operating costs. If the purification equip

ment have to be replaced at the end ot each 
depreciation period then the replacement cost will 
also have to be taken into account. Supra. n.L ,p.43. 

20. John Hopkins, "Resources For the.·i?uture" in Frederlk 
R.Anderson, et.al., cc.cit., p.16. -- ---
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tact that they do not stimulate creative market place responses is 

an inherent drawback of subsidy as an lnonnti ye. 21 Lacking in 

incentive, inefficient and unfair'. they' du not tncluoe the polluter 

to abate pollution nor do tbey help the waate treatment processus to 

beoome more efficient. Moreover, it is a(ltually a liability on the 

22 government exchequer. Despi te the drawbaoks.; 8uuaidje s are ma.j or 

elements of environment policies of many nations particularly 

OBCD countrie s. 23 They are easy to administer and are favoured 

21. S. Venu, "Alternative Instruments for Environmental Pollution 
Control", The Hindu, July 4, i991(Hyderabad Edition) 
~fuen subsidies are linked with the installation of plant 
for treating waste, they do not help reduce pollution through 
modification of production processes. Lastly, subsidies are 
never high enough to make pollution control profitable. 
They only reduce the loss which the polluter suffers from 
extra costs. 

22. Ibid. "For obvious reasons, subsidies are unfairance. they 
transfer the burden of combating distalities from the 
pollution to the tax payer ••• For the government expenditure 
involved has to be offset by increased tax:es and/or reduced 
expenditure in other areas". 

23. P.Nijkamp, "Economic - Ecologic Evaluation of Natural 
Environments" in P.Nijkamp (Ed) Environmental Eoonomic8 
(1476), Vol.I, p.80. --..-
For eg., In D.S., in the case of Water Pollution, the use 
ot both standards (Ambient Standards Imd effluent standards) 
is coupled with a massive federal subsidy progra1llDes for con
struction of waste treatment facilities. Again. the cost of 
installations can be written o:ft in flve yea.rs. if the costs 
are incurred for factories operat 1.n& heforE' 1st January, 1969. 
Tbe Swedish Government has since 1969 been giving industrial 
enterprises subsidies of 25" of the oosts of environmental 
investments. In December 1971 the subsidy percentage was 
raised to 75'% 
In West Germany, 50% of the initial or production cost of 
movable installations (which includes all factory installa. 
tions) and 30% of immovable installation can be written off 
earlier. But it applies only for existing factories. 
In France an accelerated depreCiation in the first year of 50% 
immovable constructions aimed at decreasing pollution of air 
and water. 
In England acoelerated depreciation for such installations 
are no lon&er necessary. Industrial ent9rpris8s are now 
allowed to write off their invostmenta 1n medluH* installations 
for ~~ in the ve~ first year. In addition', investment 
subsidies of 20-22Yt are granted to industries in development 
areaS of England". 
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2~ by industry. But at the same time, unwarranted subsidies 

should be avoided. 

Charges 

• Charge , is the obligation to pay when environmental harm 

is produced and provides an incentive not to cause that barm. 25 

Though pollution charges ~or environmental degradation WaS 
I 26 

suggested a& an alternative measure long back, the difficulty 

in collecting information was a hurdle in the implementation of 

the process then. 27 It is an additional measure within the regu

latory system since it requires a regulatory ~ramework and proper 

POlicing. 28 Charges can be in the form of emission charges, user 

charges or product charges. 29 Charges can be levied at different 

24. Supra. n.21. 

25. Supra. n.2. 
26. Supra. n.8. 

27. The information on which to bare decisions concerning 
environmental impact is frequently lacking or at least 
incomplete. The complexity of ecological systems and of 
environmental processes, implies that environment decision 
making is sometimes necessarily based on a considerable 
amount o~ uncertainity, even it planners raise the ri&ht 
question. 

28. Simon Ball and Stuart Bell, Environmental Law, ~.cit., p.80. 

29. Supra. n.18 at p.96. 
Emission charges are payments on the emission o~ pollutants 
into air or water or into soil- .nd on the generation _ 
of noise. Emission charges or taxes are calculat~d on the 
basiS of the quantity o~ and type of pollutant discharged. 
User charges or taxes are payments for the costs ot colle
ctive treatment of effluent or wastes and product charges 
are levied on products that are harmful to the environment 
when used in production processes. 
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stages of the manufacturing process applying different criteria. 30 

Thus it can both foster cost-effective redistribution of funds 

and create incentive for voluntary pollution abatement. 31 It is 

a healthier device in protecting the unpriced but valuable resources 

like air, water and land though computing social damages pose 

enormous practical difficulties. 32 It is a healthier device 

because its effectiveness is determined mainly by the ability of 

polluter to react. 33 It is a double edged weapon.34 Charges 

can be levied in the fields of water pollution, air pollution, 

waste management and noise. And grater the cost-effectiveness 

of the approach adopted the lower the tottt t b.lll that society 
'F; must pay for achieving environment.al standards.'" Its purpose 

30. 

31. 

35. 

s)pra. n.25 p.SO-B3. Charges can be: 
a charge for the administrative oost of operllting the 

regulatory system; 
b) charges reflecting the full environmental cost of activity; 
c) charges to finance environmental or pollution control 

measures or 
d) charges levied on polluting materials or processes. 
Also see R. Kannan. "Aim, Clean Technology" in flle Hindu 
Survey of the Environment, 1992, p.l~7. 
Rosencranz,"Economic Approaches to Air Pollution Control", 
££.cit., 
Supra. n.~Q p.5. 
Supra. n.25. 
Cbarge is an incentive because they prompt the polluter to 
choose the best solution and constantly improve his waste
treatment processes so as to reduce costs. Charges also 
epable financial resources to be made available tor restor-
ing damage and financing pollution control plant for joint use. 
Supra. n.2!. The charges way be fixed taking into considera
tion the average cost of controlling environmental harms in 
various industries, services and muni.cipalities or upon an 
estimate somewhat sociological 1n nature. .John Hopkins, 
"Resources for the Future" in Freder1.ck R.Amlerson, et.aI., 
~.cit., p.7. -- --
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is to deter the industries and other services from misusing 
, - 6 

the valuable natural resources.) 

Charge is an immediate incentive, for, the cost of pollution 

can be reduced only if the polluter takes steps to reduce the 

discharge and therefore, the question of control techniques and 

technology is left to the discharger.)7 It can also effectively 

control the concentration of industries by fixing inoreased 

charges for those units located in busy areas and providing an 

incentive of comparatively less charges if the industries locate 
, 

themselves in places further away from the. cluster ot industries. 

For ag., when the location is shifted to IU1 industrially backward 

area. But the difficulty to measure the (lamage. is an impediment 

for levy ot price on damages. Moreover, sometimes, it may be in 

small doses having a measurable impaot only after tong periods 

of aocumulation or it may not be reac111y quantl!iable. It can 

be emission charge. Thus it is a atop for internalizing the 

external costs which means making the polluter pay for the 

damages. 

Polluter Pays Principle 

It is the allocation of the cost of pollution control and 

preventive measures, an economically sound policy prescription 

adopted by olten countries long back. 

36. Id., p.25. \Yhere there is no charge tor dumping wastes 
into the rivers. the air or vacant land, factories and 
individuals will rely heavily on these means to get rid of 
the useless residue trom their produotion proceases. 

37. Id., p.3lt. 
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liThe principle to be used for allooating 
cost ot pollutionJ.p~evention _nd oontrol 
measures to encourage rational ull ot 
scarce environmental resouroe. a,l4i to 
avoid distortions In 1nternation •. l trade 
and investment is the so-called tPolluter 
Paya Principle t

• The prinoiple meane 
that the polluter bears the expense for 
carrying out the above mentioned measures 
decided by the publio autbor:i.tlea to ensure 
that the environment is in an Iloneptable 
state 11.38 

Later it has also been adopted by European ComulUnity. It supports 

long term efficiency and sustainabl1ity which should not be 

sacrificed for immediate short term gains. The polluter pays 

in order to prevent the undesired environmental effects or to 

eliminate them. It will not be corre(~t to interpret this 

principlo a. oonstituting an eXCU8e to oout!"". pollution, paying 

the price. For, the idea is to iJllprOVe the quality of environment 

by cOllecting trom the polluter himsel:t. Whereas, on the other-

hand, i~ is an incentive to polluters to adopt measures tor reduc

iD& pollution and thereby relieving tlUUttS81ve8 trom paying. It 

i8 based OD the rationale tbat InvirotlDlenh related prC)perty 

rights are neither lpacifio nor 8XC3lultVI. Thai; 18. no Olle has 

got the right to pollute the environmsJlt. It cannot be interpreted 

merely as the imposition of levies and eaob polluter is to pay 

according to the extent ot their responsibility in POllution:9. 

38. 

39. 

OECD, The Polluter Pays Principle, 1975. 
P.Nljkamp, "Economic - Ecologic Evaluation of Natural 
Environments· - 2E.cit., p.83. 
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Tax -
Tax i8 another torm ot charge w!usre, 1 t i8 not the l)ollutant 

but the product that is charged. It will ba an alternative to 

ettluent or emission charges where the b8.8ic technioal choices 

affeoting pollution do not involve the possibility of effluent 

cleaning. 40 It is comparatively easy tor administration since it 

is not necessary to collect detailed information about individual 

pOlluters. 41 It is intended to promote the production and use ot 

42 environment fr. 'ndly produots. The 11168 l. to .,ka companies 

as well as customers environmentally oonscious.It lnvo.nes tne 

partioipation of both produoer" and oustomers. '{,hU8 the soheme 

ot eoo-labelling i8 an indirect inoentive to eDooura,. production 

and sale ot such produots. 

This approaoh ia a method ot oreatlflJ« • llIark.et ill the l'!ght 

to pollute. The total allowable luvel at ,Iollutloll 18 8et and 

authorise firms to conduct market exohango. ot porUl!t. 43 It 

40. For ego Environmental taxes is appropriate to deal with CO 2 emissions where effluent oleaning is not an option. 
41. S.Venu, ~.ill., See also Rosencranz, "Economio Approaches 

to Air Pollution ContrOl", ££.cit., 
q2. Thus reduced tax payable on unleaded petrol compared with 

leafied petrol led to a rise in the use o:! unleaded petrol 
in many countries. In India also it is about to introduce 
the same. 

43. It involves the issuence ot marketable "rights licenses to 
pollute. Under this system ceiling i8 established on the 
level of permissible pollution, and a limited number of 
pez:mits to pollute are then issued a.nti traded 1n the open 
market. New polluters will have to buy the rights from 
'ex! sting holders if there i8 no s pa.re oapaO! ty. 
Rosencranz ~.cit., 
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Tax -
Tax i8 another form ot charge wlu~.re, it is not the l}ollutant 

but the product that i8 charg~d. It will be an alternative to 

effluent or emission oharges where the ba.slc technioal choices 

affeoting pollution do not involve the possibility of effluent 
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is not necessary to collect detailed inforn~tion about individual 
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as well as customers environmentally ()on8ciotls. It 10vo.ues tne 

participation of both produoers and customers. '[,hUB the scheme 

ot eoo-labelling 18 an indirect inoentive to eacoura,8 production 

and sale of such produots. 

This approach 18 a Jnethod ot oreat.1n~ a IlIarJut 1n the right 

to pollute. The total allowable lovel ot llollutlon 1s set a.nd 

authorise firms to conduct market exohanges of porU11t. lt3 It 

40. For ego Environmental taxes is appropriata to deal with cO2 emissions Where effluent oleaning i8 not an option. 
41. S.Venu, ~.~., See also Rosencranz, "Eoonomio Approaches 

to Air Pollution Control", ~.cit., 
42. Thus reduced tax payable on unleaded petrol compared with 

leaied petrol led to a rise in the use of unleaded petrol 
in many countries. In India also it i8 about to introduce 
the same. 

43. It involves the issuence of marketable nrights licenses to 
pollute. Under this system ceiling is established on the 
level of permissible pollution, and a limited number of 
pez:mi ts to pollute are then issued anti traded in the open 
market. New polluters will have to buy tho rights from 
·existing holders if there is no spare oapaolty. 
Rosencranz E£.Eit., 
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provides an incentiv~ tor discharges releasina less pollution 

than their prescribed l"mtts allow a0(1 trade the differences to 

other discharges in need of it. This (loell not; have to begin or 

4.4. stay at status quo. This measure is '''i<ioly al)pliad a8 a pOI¥I:!rful 

tool in combating the international problems like global warming 

and ozone depletion. ItS The idea is to restrict the amount of 

such gases benign for ozone depletion and global warming as part 

of the international commitments under the Montreal Protocol to cut 

emission by specified dates. 46 This system ot selling charges 

starts,l with the concept of ambinet standa.IIU tor fl part.icular 

4.4.. Pormits can be first issued tor some tractions of current 
emission and permit holders oan be given a deadline to 
reach that limit. Permit can also be desilned to move 
towards stricter standards 0'_ , 

Robert N. Stavins, "Harnesslng Marlcet II'0rcHI. to Protect 
the Environment~. ~.oit., p.28. 

45. In America ErA ha. introduoed thtt IllIIata.ton t.-adiJl&" 
whereby firms that reduo6 .mls8io~. b~low ~he levels 
required by law reoeive a ursult t.hilL OAlI he u.ed to 
allow greater emiSsions e IMewhero. 'rh1. h •• already 
saved :$5 billion 1n the oost ot a.1r pollution oontrol 
over the last several years. EPA hAil also tOl'mulated 
the offset policy designed to aV81't a oOntv.let,o halt in 
development which allows new sourcs ot l'ol.lution to 
be established it it oontrols its emissions and it'other 
sources in the area reduoe their emi.sions more than 
enough to otfset the added pollution - that i., it there 
is a net reduotion in air pollution. See "The Clean Air 
Act Arnendments,1990. 22. C.L .. R. 10159 
In U.K. ground work for its use is laid in the Environ
mental Protection Act 1990, Sect~on 3 (5) wh1ch allows the 
Secretary ot State to establish total emissions of any 
substance either nationality or tor a limited areA. and 
to allocate quotas, with power progressively to reduce 
the total allowed. 

4.6. The. idea 1s to reduce stratospheric ozone depletion by 
phasing out potential ozone depletors with tradable 
permits. The restrictions are set by Montreal Protocol to 
the 1985 Vienna Convention tor the pI'otect1on of ozone 
layer. For eg., the U.K. Commitment ia to stabilise 
emiSSions at 1990 level by 2005. 



reg1on. 47 But the chances of aouopolicing trade by purchasing the 

pollution permits permissible aay adversely after the governmental 

1
.. 48 po 1C1es. 

Deposit Refund System 

In this scheme a front eDd tax vorks as a deposit with a 

refund payable afterwards. It serves tbe purpose of promoting 

better waste management. ~ ref~ may be payable when quanti-

ties of toxic substances are reduced considerably by recycling 

or when it is turned into deBjn ... ted :facilities for disposal. 49 

The system works to achieve the inceutive to follow rules for 

proper disposal a2 'ie 11 as ~ ~ ~e t.o find out aonh:azardous sub-

stit.utes. 'fbe scheme Ca.:l De ri-i-~y used in the ..,'Pagement of. 

hazardous waste. 50 

Enforcement Penalties 

It is effectively used tnday aB a complementary within a 

regulatory system. Penalty constitute charges tor noncompliance 

of regulatory requirement. B~ it can either be a meagre amount 

or a quantum assessed in terms at the ecoDomic benefit gained by 

the polluter from noncompliance with pollution control require

ments. 51 Though criminal law uses both sanction and penalty as 

47. John Hopkins, -Resources For the Future-, ££.cit., p.28. 

48. Rosencranz, ~Economic Approach to Air Pollution Control", 
~cit.. p.28. 

49. In this system a depos.i_t i.s p.a.id on the ~cquisi tiOD of poten
tially polluting products w~n pollution is avoided by re turn
ing the products or thair resi~uals and ~ ref.und follows. 

50. Robert N.St~vins. -HarneSSing ~~-ket Forces to protect the 
Environment". on .... 1· t - I. r. r ~ • ..!::.--., !-'.,v. 

51 .. Sum"a.n.'-!8 
~,-.-
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devioes tor regulating env1.ronmental 11_", ... , It 1, the latter that 

is more etfeotive and serve better PUf'lHUft in enVb"OWllental 

matters. 52 It is used to satagunrli the pUrp(H,g o:t oarrying ()ut 

justioe in society. 53 It is actually a oommou law rEHoa(ly ()t 

'damages' in a moditied torm whel·l~ oxatnplary ,lamllgfls are el1uHell.5~ 

It is deterrent in nature and serves as an inoent;iva encouraging 

polluters to avoid such consequences by adherence to adequate 

control measures. But there i8 the inherent problem of enforce

ment since the polluters prete.r to oonto et and argue with the 

authol'ltt .... ,Ion the !61\11bil1ty 01 1l"~1fl(,'lJtf)l1.'7 For, Lt is for 

the authol' Lt ie 8 to provfl the oh t\.rio a.gui uat the 0.1 t'a nder 8 beyond 

any doubt. Penal t.y tor non-oompl tanoEl 16 to(lllY a O()Jltmon ttll.Lt ur. 

of almost all envlronmontal at.tutus. 

But, a shitt in the envirunmental 1;10) lny !;(lWat'dJl thla 

areater u •• ot eoonolll10 in8trmrJRIlt.tJ ltl ~1'~lnll p.lnue ,,!·ad.usl.l)'nt.H'; 

-.---......--------.--.~.-.... -
52. SimoD Ball and Stuart Bell. .. .2..2.,2.!~.. p. HIJ. 

53. K.N.Chandrasekharan Pillai, "Crimiual. 8"llI)t,1ons arul Enf'on:e
ment ot Environmental Legi81 atian in I.iAW ami l~nvlronmer1t", 
in P. Leelakr1shnan, et~). (rd~,) J.iAW _lllit.-!ntlr21l1!!!nt, (1992) 
p.175. 

54. Ibid. 
55. Frederick R.Anderson, ,!tt • .!!,., .9R',~.l~., Sea a180 

Rosencranz. ,2R.cit •• p.25. 
56. SimoD Ball and Stuart Bell, El! • .2.t~., p.8't. 
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Because, whether it is a permit system or a charge or deposit 

refund system, there is a shift of burden which is different 

from tha~ of regulatory mechanism. The polluters are left free 

to adopt adequate measures for reducing their economic liability. 

The type of incentive will invariably depend upon the nature of 

POllution.57 Similarly it can also be deSigned to foster specific 

pollution abating behaviours relating to any or all of sBveral 

steps in the production process. 58 Incentives can also -be 

deSigned to check concentration of industries by adopting higher 

taxes or charges in heavily polluted areas. 59 

Today economic incentives constitute one important category 

amongst those instruments deSigned to achieve the environmental 

goals. It can be a substitute or a compliment to other policy 

instruments such as regulation and cooperative agreements. The 

role of OEeD in elevating economic incentives to such a position 

is great~initiated with the introduction of the polluter pay 

princiPle. 60 Later, when OEeD instructed its member states61 

57. For eg. when it is the subsidy and charges more feasible 
in the CAse of water pollution caused by industries, the 
taxes and permits will be of better use tor avoiding air 
pollution and deposit-refund will be more effective 
against pollution caused by deposit of waste on land. 

58. For eg. Selection of fuels, selection of industrial 
~rocess, use of pollution control technology or se~ction 
of products, Rosencranz. Economic approaches to Air 
Pollution, C)o~c~J 

==-+-- -=..!..E:. .,. p - 2- b 
59. OEeD, (1980» p. 53cep.ll0. 

60. ~. 
61. OEeD, Economic Instruments for Environmental Protection, 

Paris, 1989 in E.P & L 1989 (Book Ill). 
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to experiment with economic incentives it turned out to be a 

victorious step towards achieving the goal. In 1991 OECD 

formulated at its 75th session on 10.1.1991 the Guidelines and 

adequate the policy and recommendations for the use of economic 

62 incentives in environmental policy. And it is the fulfilment 

of a long felt need for accepting various recommendations at 

different times by the Council. 63 It aimed at sustainable and 

economically efficient management of environmental protection, 

control and damage costs by a consistent use of market mechanisms~4 
OECD in its guidelines recognised environmental effectiveness; 

economic efficiency; equity; administrative feasibility and cost 

and acceptability as the criteria for choice of environmental 

policy instruments. And now experience shows that economic 

incentives can successfully be considered to tackle interna-

tional and global problems such as acid rain, global warming and 

62. Supra. n.26. Thus OEeD laid down the recommendations and 
Guidelines having regard to - Article 5(b) of the Conven
tion on the OECD of 14th December 1960. 

63. - International Economic Aspects of Environmental Polic .. · 
(26th May 1972); 

- Implementation of Polluter - Pay Princ1ple(November 1971); 
- Application of Polluter - Pay Principle to Additional 

Pollution (7th July 1989); 
- Comprehensive Waste Management (28th September 1976); 
- Water Management Policies and Instruments(5th April 1978); 
- The Re-use and Recycling Beverage Containers(3rd Feb.,1978) 
- Noise Abatement Policies (3rd July 1978); 
- Strengthening Noise Abatement Policies(29th June 1985); 
- Water Resources Management Policies, integration, ·Demand 

Management and Grouni~ater Protection(31st March 1989); 
- Declaration on "Environment: Resources tor the Future" 

(20th June 1985); 
- Ministerial Committee tor the designing of such guidelines 

for the use ot economic instruments and of market mechanismS 
to achieve environmental goals(31st May 1990); 

- Ministerial Declara !.ion of the Second '.iorld Climate 
Conference of 7th November 1990 etc. 

6~. Supra. n.26. 
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stratospheric ozone depletion in the most cost effective manner.65 

WICEM recommended to Government to give priority to incen

tives and performance based ~nviroDmental standards and regulations 

leaving industry to select the best means ot meeting them. 66 UN 

also did Dot keep silent on the matter at the Rio Conference. 

The idea is well establisned and explicitly provided in the prin

ciples laid down. 67 

Economic Incentives in India 

As it is in any other country, penalties are prescribed 

by the environmental legisl ation. 68 The increasing of nOD-

compliance fees in a big way is an effective way to ward off 

pollution. 69 Thus failure to comply with any direction or 

violations of the conditions of consent under Water Act 

65. 

66. 

68. 

69. 

For example~ in order to reduce CO emissions ~~ solution 
is to introduceltradable permits f3r specified amount of CO2 world wide. Such an agreement was also indicated by Ms. 
Brundtland in ~CED Our Common Future (Oxford 1957). 

For details see infra, chapter 10, PP-379,380 

"Rio Declaration" in Environmental Policy and Law, 221. 
Principle 16: National authorities should endeavour to 
promote the internalisation or environmental costs and 
the use of economic instruments taking into account the 
approach that the polluter should, in principle, bear the 
cost of pollution, with due regard to the public interest 
and without distorting international trade and investment. 
See infra. nn. 70-7~. 

R.Kannan, "Aim, Clean Technology", in Hindu Survey ot 
India. 1992 (1992) p.147 at p.149. 
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will be punished. 70 Similar provisions are there in the Air 

Act. 71 Environment (Protection) Act. 1986 provi des the maximum 

amount of fine with additional f1ne for continuing the non

compliance. 7J In all these cases it is rather the possibility of 

a stigma of criminal sanction than economic loss that work as 

a disincentive for pollution. According to one author even the 

fact that the punishments have been increased after the 1988 

Amernments may not have the desired effect of preventing and con-

trolling pollution. On the contrary ""it might aggravate the 

70. Under the Water Act 1975. the chapter VII dealing with 
'penalties and procedure' Sections 41-~5A. Prescribe 
fine for varying offences. ~hus section 41 prescribes 
punishment upto three months iJIlprisonment or fine upto 
ten thousand rupees or both wi~h an additional tine 
extending upto five thousand rupees per day for conti
nuance of failure to comply with the directiou. Section 
~2 also provides for penalty alongvith imprisonment for 
obstructing the functioning ot the Pollution Control Board. 
The Aaendment Act o~ 1988 has introduced a DeW provision 
in Section \5A ~or contravening any of the provisions 
of this Act where the penalty prescribed extend to ten 
thousand rupees and for continuing contravention the addi
tional fine upto five thousand rupees for every day during 
such contravention. 

71. Under the Air Act 1981, the Chapter VI dealing with penalties 
and procedures, sections 37,38 and 39 prescribe fine upto 
ten thousand rupees alongwlthblprisonment. These sections 
have been substituted by Amendment Act 47 of 1987 where the 
amount has been increased considerably. They also prescribe 
additional fine which may extend to five thousand rupees for 
every day during the continuance of contravention. 

72. Environment (Protection) Act, 1986, Section 15. 
The tine may extend to one lakb rupees and in case the 
failure or contravention continues additional fine way 
extend to five thousand rupees for every day during conti
nuance of such failure or contravention. 
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inhibitions of the court/prosecuting agencies in launching 

pr0&8CntioDs. 73 It is opined in juristic circles that this 

sword of Democles will be more practicable in the 0.88 O:t; ~. 

corporate bodies than a single small industrialist especially 

when other penal measures prove to be least effective. 

However, in the case of the greatest industrial 

accidents the world has ever known, namely, the Bhopal 

disaster there seems to haTe been musical chair draw; 

enacted. Just atter the incident took place Mr.Anderson, 

Union Carbide Corporation set his 

foot in the Bhopal, be was arrested and kept in the guest-

house nth all taci li"t~es n! a VIP. He was then taken to 

the capital for discussion at higher levels and Was allowed 

to go back without restrictions on his movement. The 1989 

settla.ent exculpated all those who were in the array of 
7Ja 

accused persons. However, in the review the Supreme Court 

reviewed this pOSition and declared no criminal proceedings 

will abate. 

73. Supra. n.54 at p.183. 
73e. Union Carbide Corporation v. Union of India (1991)4S.C.C. 

584. 



322 

As an alternative to the se enforcement difficulties 

incentives are proposed.74 Implementation ot these Slggestions 

has been carried out by the Government when tIncentlY9s tor 

Environmental Protection was published providing tax concessions 

ot varying nature~5 Prime Minister announced disper~l ot 

industries as an important national objective policy to avoid 

concentration of industries in overcrowded metroplitan areas.76 

Fiscal incentives were declared tor the spread of industries to 

76. 

P.V.S.Namboodiripad, -Economic Incentives tor EnVironmental 
Improvement-. (1984J C.U.L.R. p.77. This author suggested 
interest tree loan, exemption fro. Central excise duty 
or reduction for the saae, concessions in in~ tax. 
electriCity taritf and import duty, investment s.absidy 
and. state wide awards for saall.., me-.d.:LDa and ~ge- scale 
industries. Mt., p.SO. 

·In~entives For Environmental Protect~on-, (PIB releas& 
issued on 28th March 1985), in (1985) 2 Coap.L.J. p.lOJ. 
Thus a depreciation allowance at 30 percent is allowed 
on devices and sy&ems installed by industrial unit5 tor 
minimising environmental pollution. Again a grant of 
investment allowance at a higher rate ot 35 percent as 
against the general rate of 25 percent of the actual cost 
ot new machinery or plant tor pollution control. To 
encourage shifting of industries from overcrowded cities, 
capital gains arising from transfer of buildings or land 
are exempted from tax. A rebate at the rate of 70 percent 
of the actual cess on water on the installation of all 
pollution abatement devises. . 
Again section 35 CCB of the Income Tax Act, 1961 provides 
for 100 percent deduction of the amount when the object of 
the programme is environmental protection. 

Industrial Policy During the Plan Period, (Prime Minister's 
Policy Statement 10 December 1986) in (1987) 1 Comp.L.J. p.48. 
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backWard areas which included concessional tinance by A~l India 

lending institutions, subsidy on tixed capital investment and 

preferential treatment in the grant of industrial-licence?' 

The need tor providing incentives as a promotional 

measure for prevention and control of pollution is also recognised 

by Government today. The National Conservation Strategy and 

Policy Statement on Environment and Development,8 has acImowledged 

the tiscal incentives for the installation of pollution control 

devices.'79 

As part of the implementation of these policies the Govern-

ment hAs ~cluded pollution control subsidies into the ~ategory 

ot S1::b-&jd -! s-o:ng ire 1 fare activities such as health. ed1lCatiDD aDd 

communicatL~ These subsidies are generally in the tora at low 

78 .. 

79 

80. 

IncentiTe8 tor setting up industries in 'No Industry 
di.stricts tbackward areas'. (Ministry of Industry Press 
Note dated 27.~.1983) in (1983) 2 Comp.L.J. p.137. 

Tbe National Conservation Strategy and Policy Statement on 
EnvLrolDlSnt and Development are in response to the need for 
laying down the guidelines that will help the have enviroll
mental conSiderations into the tabric of our national lite 
and ot our development process. It is an expressiGfl ot our 
commitment for reorienting policies and action in unison with 
the environmental perspective. "National Conservation Stra
tegy and Policy Statement on Environment and Development", 
(1992) Comp.L.J. p.li8. 

These measures envisages among other things: incentives for 
envirol1lllentally clean technologies, recycling and r~use of 
wastes and conservation of natural resources - operationa
lisation of "polluter pays principle" by introducing effluent 
tax, resource cess for industry. 
Supra. D. 69. 
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interest lo.ns .nd tax incentives. 81 Fiscal subsidies of varying 

82 nature are el.borately planned. Though the Industri.l Policy 

Resolutions from time to time provide incentives to industries 

for different purposes it did not cover environmental matters 

till the Industry Policy Statement of 1980.83 

The policy St.tement on Environment and ~evelopment 

reg.rds operation.lisation of 'polluter pay principle' .s an 

action pOint of environment.l considerations. This should be SO 

when industri.l growth is encouraged. The policy recommends. 

Sl. Ibid. For eg., now IDBI and ICICI are channeling low 
Interest funds from International a_nK for Reconstruction 
and Development (lBRD) to help set up common and individual 
effluent treatment plants and development of cleaner 
technologies. 

82. paristhithiv.rtha 12 and 13(Environment News}) 1992 April-Sept. 
Thus the Central Ministry for Environment and Forest has 
evolved a scheme for this purpose with World BanK .id of 
$15.5 crores. According to this cluster of Small Seale 
industries will be provided with common plant and 20% of 
the expense will be born by Central Government and St.te 
Government each (20+20) 40 M will be by Industrial Develop
ment aanK of Indi.. Only 20~ will be t.ken by the Industry. 
Even middle class industries .s well c.n join it. But no 
government aid will be given for them. Again, sm.ll middle 
scale industries will be given aid upto 36% for their demon
stration plants for reducing the production of waste. 40% 
grant will be given by the Central Government. Big 
industries and medium industries having chances of more 
pollution will be granted loan upto 75% for pollution 
control measures. For eg., sugar, le.ther, p.per and pulp, 
paints, petrochemic.ls fertilizers, insecticides, drugs and 
distillery _re such type of industries provided with 
fin_ncial".id. 

S3. Industrial Policy Statement, 1980 para 28 and 29. The 
policy ensured special assistance including finance on 
concession_l terms for optimal utilisation and energy or 
the exploit.tion of alternative source of energy as well 
-s activities that will reduce deleterious effects on 
pollution of air and water. The ~overnment also planned 
to consider schemes for soft loans to include in it acti
vities related to energy conservation, exploitation in 
non-traditional sources of energy like solar energy .nd 
control of water .nd .ir pollution. 
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111 t t d 1 . d t 84 e uen ax an resource cess or 1n us rYe It can be seen 

that the idea of collecting cess from industries for the water 

consumed has already been incorporated into a legislation as 

early as in 1977~5 It is with a view to a~ting the resources 

of the Central Board and State Board lor the proper implementation 

of the Water Act, 197q8b that this legislation Was enacted. Thus, 

the cess shall be payable by every person carrying on any 

specified indus try and every local authority for any 01 the 

purposes specified, at a rate fixed under the Act~ But only 

those industries listed in the SchBdule I need pay the cess. 88 

8q. Supra. n.79 p.l0-l1. 

85. Water (Prevention and Contro~ er! Pollutio-n) Ce:ss Act. 1977 
Act No.36 of 1977 dated 7~ December, 1977. 

86. The Act begins by stating: 
"An Act to provide lor the levy and oollec~on of cess 
on water consumed •.• .,i th a new to augme=.t tile resource s 
of the Central Board and State Boards for t:he prevention 
and control of water pollution eonstit~ under the 
liater (Prevention and Control of Pollution) Act, 1974. 

87. Water Cess Act, 1977, Section 3 (2)(b) and the Schedule IT 
has fixed cess for the water consumed for industrial 
purposes. As per this table the maximum rate is three
fourth of a pl\ise per kilo.lr. for ""ater used in 
industrial cooling-spraying in twice pits and boiler feed, 
two paise per kilo litre for processing where by water 
get polluted and pollutants are easily bio-degradable while 
two and half paise per kilo-litre when the pollutants are 
not easily bio-degradable and are toxic. 

88. Schedule I list 15 industries. They are 
(1) Ferrous metallurgical industry (2) Non-ferrous meta
llurgical industry (3) Mining Industry (~) Ore processing 
industry (5) Petroleum industry (6) Petro-chemical 
industry (7) Chemical industry (S) Ceramic industry 
(9) Cement industry (10) Textile industry (11) Paper 
industry (12) Fertilizer industry (12) toal (including 
coke) industry (Iq) Power (thermal and diesel) generating 
industry (15) Processing of animal and vegetable 
products industry. 
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The criteria for collecting cess is only the quantum of 

water., as a resource, used. It is not the nature or extent of 

pollution resulting trom the process. 89 So. the Act is at!ective 

in protecting the environment partially. While, more than the 

consumption of water, it i8 the effluents discharged that vill 

adversely affect the environment and result in hazards, Again, 

the Act covers only water as a resource leaving behind air and 

land. Hence it seem to be not an adequate provision. ~ere 

should also have been effluent charges as well as emission 

charges to serve the purpose of an incen~~ve that not only 

reduces resource consumption but also enhances control .aasures. 

Thus, one wonders whether the ltater Ces-s Act i.n-corporate the 

·polluter pay principle'. 

ECOMARK - An Incentive 

The Scheme of eco-labelling ~n~ friendly ~ucts, 

while products containing harmful ingredie-nts are put up with 

warning label is a novel idea incorporated into our environmental 

legislation in order to promote consumer interference in environ

mental protection. 90 According to this sch~ae, Government lays 

89. The cess is collected for the water consumed irrespective 
of the polluting nature of the industry. Therefore, when 
highly polluting industries are sometimes outside the purview 
ot the Act, others that they not even cause least pollu-
tion are compelled to pay the cess. 

90. Ministry of Environment and Forests (Department of Environ
ment, Fore-sts and Wildlife) Notification No.G.Sr.8-5(i) 
dtd. Feb.20, 1991,C.C.L. 1991 Part III p.1S). Notification 
issued under Section 3 (1) and 3(2){y} of Environment 
Protection Act, 1986. The objectives of the scheme are: 
i) To provide an incentive for manufacturers and importers 

to reduce adverse environmental Lapact ot products. 
ii) To reward genuine initiatives by companies to reduce 

adverse impacts. 
iii )To assist conswllers to become enVironmentally responsible 

in their daily lives by providing information to take 
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down cri~~4 tor particular manufacturing process as well as 

products and manufacturers are left free to seek the ECOMARK 

by comply;n~ .ith those critaria.. 91 ·An environment conscious 

society will promote the use of products having the label and 

will be an incentive to industries to opt for the same. 92 Thus 

the criteria for a few products are already finalised and now 

it is for the manufacture. to comply wlth the same and get the 

ECOMARK tor their products. 93 

National Award for Prevention of Pollution 

This scheme of ~atio~a' Awards is to encourage industries 

and oper~:ians to take Significant steps for prevention of pollu

tion:9~ :: i~ beiIl6 c::'!ere;i ~ b01:h big industries coDli.ng UIlder 

accounts of enviro~a~al factors in their purchase 
~cJ..si..On.s.. 

iv.' :-':' e!:~our~~ citl.ze-:l.i to purchase products which have 
le 58 haratul en ... .L.-o.zmental iJlpacts. 

"J ;:;~t.i..ztely t.o iap:zo:tr~ tbe quality of the environment 
~ to eBcourage sustainable management of resources. 

91. The Environmental Criteria for each product category will be 
notiiied by Central GOYernment and later on Shall be transla
ted int.o Indian Standa....~s by the Bureau of Indian Standards. 
For ~h€ purpcse the environmental impact of the products is 
assessed taking iata consideration factors like potentiality 
of pollution, recyclability and biodegradability of the 
produc~, contribution to saving non-renewable resources etc. 
G.S.R.No.85(S). serial No.;, ~.cit., page 187. 

92. The products will then bear the logo of ECOMARK. This logo 
the picture of an earthern pot - See ,A.pp2ndix. 

93. The tiDal criteria tor products like paper. archite~tural 
pai.nt. detergent and s.oap are published. 
1.Notificat1on,G.S.R.867(E) dtd. 9. November 1992 in 1993 

e.C.L, Part Ill. p.85 (rOT paper) 
2.Notification. G.S~R~110(E) dtd. 19 February 1992 in 1992 

:;.~. - : .. Part Ill. p.18! (t-Ol' paints) 
3.Nc~:~:~atian, G.S.R.7U6(E) dtd 15 November 1991 

pp. 5-, (tor detergents) 
....... .:..~~~., "1' - "", ~ 70t;;{f"\ dtd. 1- Nb" 1991 in , .. !'f ___ ._ ...... a" on. 1;._ •••• ·.;\",,1 .) .ovem·e_ _ 

19·9.2 :~;C.L. Part III p~86.(£01· sOc;:) 
9lt. G. ':.::.736(E) datej Augus~ 26, 1992 in C.C.L. 1991 Part Ill. 

p. 5 ~ ,: , 
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the category or highly polluting industries95 as well as amnIi 

scale industries. 96 Eligibility for the awards is based on 

several considera tion. 97 . Such as efficiency in achieving 

quality ot the environment. rhe idea is to boost the polluting 

industries to compete for reducing pollution considerables. 

Deposit Refund Sch~me is yet another strategy of incentive 

comparatively later in origin. Public Liability Insurance Scheme 

envisaged by General Insurance Corporation of India, though 

compen3atory in nature, is a step in this direction where 

industries are under compulsion to take insurance premium. 98 

But the scheme envisaged under the Environment (Protection) Act, 

1986 for the management and handling of hazardous wastes is 

silent about promoting the same by providing incentives. 99 

95. Ibid. A~ard nUlnbering upto eighteen (18) will be given 
each year, once in each of the identified category of 
highly polluting industries. These injustries have been 
identlfie..1 as: 
(1) Sugtr (2) Fertilizer (3) l:.:ment (4) Fermentation and 
Distillary (5) Aluminium (6) Petro-Chemicals (7) Thermal 
Power (8) Caustic Soda (9) Oil Refinery (10) Sulphuric 
Acid (11) Tanneries (12) Copper Smelting (13) Zinc smelting 
(1q) Iron and Steel (15) Pulp and Paper (16) Dye and Dye 
Intermediates (17) Pesticides (18) Pharmaceuticals. 

96. Ibid. Award numbering upto five (5) will be given each 
year to small scale industries in the following categories: 
(1) Tanneries (2) Pulp and paper (3) Dye a.nd Dye Inter
mediates (4) Pesticides (5) Pharmaceuticals. 

97. Supra. n.72 note no.8. 

98. Public Liability Insurance Act 1991 (Act No.36 of 1991). 

99. See supra. chapter it. pp. 115, 1 l~. 
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Thus it Can be seen that useof economic incentives .5 • 

means for controlling pollution and environmental degradation. 

is yet to bring different strategies within its purview in our 

country. But widening the range of regulatory instruments and 

supplementing them with economic instruments is the need of the 

day. 'For.in comparison to the clear cut and concrete provisions 

introduced by developed nations100 responsible for more than 

80", ot the total industrial pollution our country still lags 

behind. We ar~ dependent more on regUlatory instruments and 

enforcement dictums to be implemented from above. by the Govern-

ment aId administrative bodies than on incentives that generate 

voluntary schemes for pollution abatement. 

100. Robert N.Stavins. -RarndssingMarket Forces to Protect 
the Environment-. ~.cit.f pp.5-7. 

For eg •• EPA began to experiment with emission trading 
in 1974 and introduced the 'Ottset' programme in 1976. 
These programmes were codified in EPA's 'Final Policy 
Statement on Emission Trading' in 1986 ani EPA's 
programme have resulted in saving more than $4 billion 
in control cost with no adverse effect on air quality. 
Again the Project 88 Report. a bipartisan effort to find 
innovative solutions to major environmental and natural 
resource problems. has conferred a new political legiti
macy on economic - incentive based approaches to 
environmental problems. Similarly Environmental Defence 
Fund was the tirst of tbe major environmental organisations 
to advocate incentive - based policies. The various 
recommendat~ons in the 'Project 88 Report' are deSigned 
to increase environmental protection and economic produ
ctivity by providing incentives tor bUSinesses and indi
viduals to go beyond what regulation can require. 



330 

Role of ~orkers in Control of Industrial Pollution 

Worker is a person emp10yed in an industrial establishment~Ol 

Worker's concern for the industries is more because he is both 

b f ·· 102 11 . t' f' d t' 1 ti' t· 103 a ene lc1ary as we as a V1C lm 0 In us rla ac Vl les. 

Working environment in the modern industrie s is much more polluted 

in the era of chemical and nuclear activities endangering his 

1 ']q 
lite with immediate or remote consequences. Generally 

termed occupational health hazards, almost all industrial acti

vities carry with it such conseQuences. 105 The occupational 

diseases are mostly severe in nature and effect but are slow 

or even remain undiagonised as an occupational disease in 

101. The Bill introduced in the Rajya Sabha on 25th May 1990 
known as -The participation of workers in Management Bill, 
1990" defined worker under Section 2 (1) to mean any 
person employed in any industrial establishDlent to do any 
manual, unskilled, skilled, technical, operational. 
clerical, supervisory, managerial or administrative work 
for higher or reward. The Bill also distinguished 
between worker and a workman. Workman defined in section 
2 (j) means any worker, but does not include any such 
worker Who is employed 1n a supervisory or administra
tive capacity draws wages exceeding ~.1,600 per month 
or exercises ••• functions mainly of a managerial nature. 
R. Santhanam, ",orker' s Participation in Management" in 
(1990) 2 Comv.L.J. 121. 

102. N. S. Chandrasekhara n, Environme ntal Protection: Industrial, 
Labour and Protection ot Environment (1994] C.U.L.R. p.!71. 

103. Industrial risks are on an increase. Whether it is pollu
tion or aCCidents, wor~er8 are the immediate affected 

.' social protection and working conditions" (preventing 
Industrial Disasters). ~orld Labour Report, p.78. 

10~. Duna Roy, "T*ben the grind tells on you", The Hindu Survey 
of Environment, 1993 p.76 at 77; "Social Prbteetion a.nd 
~orKing Cond1tlonsw(~e EC and the Severo Directive) 
',orId Labour Report, p.78. 

105. Duna Roy, ~cit. 
For example garage ;'{orker.3, petrol pump attentiants are 
all ~fected persons as is tr' workers of highly polluting 
industries like asbestos industry. Study conducted by 
IC"R (Indian Council for Medical Research) found that even 
a process like manufacture of state pensils caused. silicosis 
among the workers. 
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106 several cases. ~orkers are the group that bear the hazards 

107 of industrial pollution more than anyone else. ThiS results 

not only due to the pollution hazards involved but also due to 

the negligence 
108 

and carelessness of the workers at work 

places as they fail to adhere to safety measures strictly109 

Industrial laws have always shown interest in protecting his 

interests by providing him with certain rights and he is also 

106. Ibid. For eg,industries like asbestos industry cause lung 
diseases that are incurable eventually leading to cancer 
or death. But since the period of exposure IlIay be as long 
as 20 years and 1n most cases these are diagonosised as 
simple ~ronchites. astma or tuveclosis who do not care to 
know the trade he is of. 

2rik P. Eckhohn ~_:!=ir,.., 
It is noted that occupational exposures to asbestos alone, 
which peaked, in developed countries in the 1950s ••• 
account for anYWhere tram 3 to1B~ of U.S.Cancer deaths. 
today, thirty years after the main exposures. Those work
ing in a variety of other industrial processes too have 
belatedly discovered the invisible dangers of their jobs. 

107. wHO has estimated the y~ of global burden of disease is 
Caused by preventive injuries and deaths in high-risk 
occupation and by chronic illness stemming from exposure 
to toxic substances, noises and hazardous work patterns. 
World Development R~port, 1993, p.95. 
It is estimated that every three minutes one worker dies 
of an occupational injury or illness and every second at
least three workers injured in the world. Every year 1.8 
lakh workers die and 11 crores get injured in occupational 
accidents. Arunkumar Bhatt, -Dangerous ~ork", Hindu Survey 
of the Environment, 1993 p.8q. 
According to ILO ihe cost of occupationalinjuries aid 
deaths in industries is bet~een 1 and 41 of G~P. 

108. For example in the case of Bhopal tragey the Union Carbide 
alleged the negligence of workers as the reason tor such 
an accident. 

109. Norld DeveloE~ent Report, 1995 p.78. See also Rosencranz, 
!nvironmental Policy and La~ in India, p.2. Thus workers 
participation in plant safety and stringent penalties on 
high level management for the breach of factory safety 
re~ulations are expecteu to reduce accidents. 
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entrusted with duties tor ensuring his satetyl10 and improving 

working and living conditions. Environmental protection can be 

achieved to certain extend it industrial workers make use ot the 

safety dev~ce8 and also take etforts to avoid pollution by 

. t 111 
appropr~a e measures. And this requires educating workers 

112 and craating in thew environmental awareness. 

are bometiwes even instances ot acts ot mischief 

Moreover, there 

113 or sabotage. 

Whether it is a routine pollution or an act ot mischief, accident 

or natural a~saster workers are the first an~ most &!fected and 

preparing them to meet and reduce its adverse consequences 

deumnds co-operation bet .. een the ILanagewent. workers. the govern

lilt ment and regula tory authori ties and the community. It is at 

this juncture that Trade Unions have to resume action the 

field of environmental protr>ction in addition to its routine 

)I 

110. (tSocial Protection and -iorking Conditions, ~.ci~. 
Preawble to the constitution of the ILO includeJ protect
ion of workers against injury arising out of their 
employment. N.Vaidyanathan, International Labour 
Standards: A Handbook t (1977), p.!1). 

111. Ibid. Because most accidents are caused by unsate working 
conditions and practices. 

112. Supra. n.8. 
Alleviating oceuI"- tional risk depends on safety education 
for workers and 14allagers, use of appropriate equipment 
and technology and sound management practices. See also 
N. S. Chantlrasekharan, .£..2. cit. 

113. Supl·i:l.n.l03 

11~. Ibid. p.79. See also '·{orld Development Report, 1993, ,2E.cit. 
The two things that industries should take into considerA
tion are (1) Prevent accidents by taking appropriate safety 
measures (2) Minimise the consequences of any accidents 
which do occur by ensuring that plant is at sate distance 
from rousing and drawing up etfective emergency plans. 
It is only through a co-operative effort that such con
sequ~nces can be brought under control. 
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115 
activities. Trade Unions can play a major role in detecting 

and solving problems including environmental questions.
116 

Such 

functioning requires that they have access to necessary infor-

m.tion, they .re involved in consult.tion and negotiating 

mech.nisms .nd their p_rticip.tion is ensured in the planning 

117 stage itself. Efforts to these results have already been 

118 stated. Such participation in turn promote also the right 

115. International Conference of Free Tr.de Unions (ICEFTU) 
EPL" 16/5 (1986) p.l73. The i mmedi.te worki~ environment 
is and has been • direct concern of Trade Unions all over 
the world. See .lso World Development Report, 1995, ·p.781 
N.S.Ch.ndr.sekh.ran, 22.cit., Trade Unions consider them
selves to be gener.lly concerned with service problems 
of workers. 

116. ~., p.174. 

117. Id., p.173. 

118. Ibid. ILO h.s est.blished occup.tion.l health and s.fety 
stind.rds, ICFTU, Internation.l Tr.de Secret.riates and 
Officiates .re .ctive in seeking to ensure that union 
represent.tive .t work pl.ce .re fully equipped to monitor 
health and safety pr.ctices. EC, in 1982 .dopted the 
·Servo Directive- and e.ch country in the EC has enacted 
legislation to implement the servo directive - servo 
directive covers both lower risk sites .s well as high 
risk sites. 
Soci.i Protection and Working Conditions" op.cit., p.78. 
In Germany prevention of work related illnesses and the 
continuous implementation of measures to protect the 
environment and health form a cornerstone of the worker 
and environmental protection policy of the DGB and its 
.ffiliated Unions, German Feder.tion of Tr.de Unions, 
EPL 16/1 (1986) p.39. The Federation of the German 
Tride Unions (OGB) in the p.per "Environment Protection 
and Qu.litative Growth- opts for (1) polluter pay 
principle (2) prev~ntion to be more strongly applied 
(3) surcharges levied .s a control instrume~t of environ
ment.l policy (thus pollution inducing production made 
more expensive .nd less profitahle (4) sharing the burden 
by using public funds for speci.l cases etc •• s the 
positive measures for control of pollution. (EPL 16/1(1986) 
~.1.). Industrial countries have enacted law requiring 
worker represent.tion on working conditions committees 
protecting -Whistle blowers" to • test to dangerous 
working conditions. Ag.in ILO conventions on workers 
health and safety such .s occup.tional c.ncer convention, 
occup.tional Health .nd S.fety Convention .nd Asbestos 
Convention etc. -re - few other steps though h.ve been 

• 
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to information. 119 The significance of the role of labour 

union in ensuring compliance with health and safety standards 

i th 1 d t ' -120 I' no • S is already proved n e deve ope coun r1es. DV 

Asbestos Convention provided that employers and workers or 

their rel,resentatives sh,l.ll co-operate as closely as possible 

at all levels in implementing the measures prescribed for 

121 protection anu safety. Pollution hazards are encountered 

ratified by only few nations. Again, atter Bhopal 
InCident, lLO instituted Occupational safety and 
Health Hazard Alart System, In Mohan A.Prabhu, G.C, 
"Hazardous Products Process and ~astes"in Ruman 
Rights: Perspectives p.203 at 206. 

119. Ibid. See also '.workers get "Right to Know". 2.6 EnvironrneY','., 
2.2 (198Lt) 
OSIU has issued final regulations giving factory workers 
access to informaticn en the Health Hazard to work place 
chemicals. But _labour organisations fear that the 
federal regulations could preem~t state and local right 
to know. 
World Development Report, 1995, p.76 at 77. 
Such information is a cheaper and effective device in 
helping workers. A Union can spread the cost of obtain
ing information on health and safety issues among all 
workers, bargain ~ith employers on the level of standards 
to be observed and monitor their enforcement without 
puttin~ any indiVidual worker at risk of losing his or 
her job. 

120. ~or example in U.S.Labour Unions play an important role 
in enforCing health and safety standards. In a walk 
around employees accompany Government Inspectors during 
a tour of the work place. 
'{orId Develop;uent Report, 1995 p.7S. 

121. "The Asbestos Convention, 1986" Article 8. 



335 

by th~ workers involved in the manufacturing process alone but 

also,by those who are engaged in agricultural farming where 

i . . f' . d t· 122 Th 11 pest c1des ar~ 1n use or 1ncreas1ng pro uc 10n. e overa 

conclusion arrived is that Trade Unions can play an active role 

in compelling the authorities to provide healthy working 

envirollment and at the same time educate and train the workers 

to avail the precautionary llieasures complied with by monitoring 
I 

employees compliance with government regulations. 123 In our 

country Trade Union are yet to take up the task of pollution 
1 ?l( 

control. - as a part of it~ duty to protect the interest of 

workers. 

Workers participation in environmental protection is no 

more a hypothesis. Legislative recognition of the same have 

already been ensured under 1987 Amendment ot the Factories Aci~5 

122. 

123. 

124. 

125. 

Id., p.76. In 19J~ a law suit was filed in Texas on behalf 
of 16,000 farm labourer's who claimed exposure to a 
pesticide proven to cause reproductive problems had made 
them sterile. In Costa Rica banana workers and their 
families Buffer from an array of medical problems ranging 
from cancer to higher than average rates of birth defects. 
Hea ith eXtJerts argue that the se problems are caused by 
the potent pesticides used on plantations. ·~O estimates 
that more than million agri-workers across Latin America 
are poisoned every year and that 10.000 die from exposure 
to chemicals. 

',iorld Development Report, 1995, p.79. See also 
N.S.Chandrasekharan, ££.cit., p.172-17~. 
According to him, the Trade Unions can work at different 
levels to protect the environmental safety of the workers 
which in turn will lead to environmental protection. 
They vary from involvement in the consent procedure under 
the environmental legislation to creating mass awareness 
of the problem of pollution which may extend even to 
practices such as boycotts, strikes and refusal to carry 
out works harmful to society. 
Citizen's Report 1982, p·3,g 

See also Supra. chapter.Y 
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The Governlllent of India issued model Rule 123-A under Factories 

Act for adoption and today Asbestos industries have tormed 

the "Asbestos InforlLlation Centre" affiliated to the Asbestos 

International Associatirn (AlA), l~ndon, \TA has published a 

code of conduct for its members which ATC is following 1n 

I ~. 126 n'.i la. 'iCED (Brundtland Report) also stressed that regula-

tions and standards should govern among other things occupa

tional health and safety of workers127 as part of sustainable 

industrial development. Supreme Court has also considered the 

occupational safety of workers as an essential ingredient ot 

environmental protection. 128 Role of workers and their unions 

to ensure healthy working conditions is great in the multinational 

corporations as it is evident alreaJy that such big industrial 

giants are more reluctant to adhere to environmental safety.
129 

126. As it is stated in Conswner Sducation and Research Centre 
v. Union of India, A.I.R. 199; ~.C. ~22 at 942. 

127. Our Comaon Future, p.220. 

128. n.:y\ Sha-('rtil v Ehc,l"at El(.ctron~c? __ ~·"£i - A.I.R.1987 S.C.1792 
Consumer Education and Research Centre v. Union of India, 
A.I.R. 199j S~C. 922. 

129. ILO Report sho .... s that multinational corporations pay 
workers low wages and over charged 25 to 50'~ for products 
supplied by the company where as they are involved 1n tbe 
manufacture of most hazardous products. 
See for details Gouri Shankar, Human Rights Accountability 
of Transnational Corporations~ in K.p.Saksena (Bd), 
Human Rights: Perspective and Challenge (199 ) p.186 at p.191. 



CHAPTER X 

INTER~~TIONAL POLICIES AND INDUSTRIAL POLLUTION 

International attempts to protect the environment were 
1 initially aimed at conservation rather than control ot pollution. 

Industries being considered strictly a matter tor separate 

nations, international ooncern did not figure until induatrial 

activities showed transboundary impact. Though Trial Smelter 
2 case is an earliest evidence ot such i.pact, international step. 

to control such etfects did not get momentum until Stockhola 

Conference in 1972.3 The Pra-Stockholm measures tor pollution 

control concentrated on tha protection ot marine environment 

trom oil POllution~ as well as liability tor radiation and 

1. Patricia W.Birnle and Alan E.Boyle, International Law 
and EnVironment, (1992), p.l. 
For example, Convention for the Protection of Birds 
useful to Agriculture (Paris) 102 BFS 969. 

2. 35 A.J.I.L. 68~ (19~1). 

3. Declaration of the U.N.Conterence on Human Environment 
1972, tor the text see British Institute ot International 
and Comparative Law, Selected Documents on International 
Law (1975). 

It. International Convention tor the Prevention ot Pollution 
ot the Sea by Oil (London) 1951t is the first in the 
series followed by Convention on the High Seas 1958; 
International Convention Relating to Intervention OD th~ 
High Seas in cases ot 011 Pollution Damage (Brussels) 
1969: International Convention on C1yll Liability tor 
Oil Pollution Damage 1969 etc. 
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nuclear hazards. 5 Identification of industrialisation and indls-

criminate application ot science and technology as the principle 

cause of environmental pollution by mid-sixties resulted in rapid 
6 steps by different organs at the global aDd reglonal levels. 

The policy included steps for protecting the global commons 

like marine environment from indiscriminate dumping of indust-

rial waBte~ Antarctic region from scientlfic and technological 

misuse and also preventing transboundary pollution by imposing 

liability. Atter stockholm Conference, United Nations activi-

ties in the field of inaustrial pollution concentrated on 

global issues like waste disposal, global atmospheric changes 

and transboundary pollution. 

Today it is proved beyond any doubt that industries, 

whether in developed or developing countries, cause pollution 

having environmental impact at the global level. It induces 

greenhouse effect and ozone depletion when gases like chioro

flurocarbons (CFes) are discharged indiscriminately without 

adopting adeluate measures resulting in global atmospheric 

changes such as temperature rise and rise in ocean levels. 7 

5. 

6. 

Convention on Third PartyLiability in the Field of 
NUClear Energy (Paris) 1960; Radiation Protection 
Convention (ILO), 1960; Convention on the Liability 
of Operators of Nuclear Ships 1962; Vienna Convention 
on Civil Liability for Nuclear Damage, 1963 etc. 
Gopeshnatb Kbanna, Environment Problems and the United 
Nations (199 ) p.2. . 
see for details Chapter I PP. 27-Jl 
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Industrial pollution considered to be a local or national 

problem with local consequences have international implications 

as the hazards of industrial advances cross the limits ot national 
8 control demanding international efforts. Transboundary long 

range pollution and global effects such a8 ozone depletion 

and greenhouse etfect are the global consequences of industrial 

pollution. It also causes depletion of natural resources 

impairing conservation policies. Types. nature and effects 

ot pollution thus stand tor itself to prove the role ot indust

ries as an all rounder in the environmental quality degradatlon. 9 

~~at is required is protecting man and his environment tro. 

the hazards of indiscriminate, unscientific and unsustainable 

industrlalisation;O 

8. Supra. n.6 p.1. and p.10. See also Environmental Policy 
and Law 2~/5 (1994). p.234. 

9. "Environmental Perspective to the Year 2000 and 
Beyond R Environmental Policy and Law 17/3/~ (1987) 

10. The Report ot U.N.Secretary General indentitied three 
basic causes tor the aeterioration ot human environment 
such a8 (i) accelerates population growth (2) increased 
urbanization and (3) the extended horizon of new tech
nologies with their associated increases in demand for 
space. tood and natural resources (Resolution 2581). 
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Stockholm and Industrial Pollution 

Aftermaths of industrial revolution and environmental 

degradation resulting trom pollution formed the central theme 

ot debate right from the first 98ssion ot the preparatory 

committee 11 tor Stockholm Conference. Environmental con8ide-

ration in the choice of location of new industries with 

particular emphasis on new inaustr1es in areas of lower indus-

trial concentration was recommended by the committee in its 

discussion on Development and Environment. 12 The Conference 

held at Stockholm further discussed these matters in the light 

of diverse opinions put forward by developed and developing 

nations to bring out finally a 'Declaration on Human Environ

ment,.13 The principles laid down are 'guidelines for action' 

14 by national governments and international organisations. 

11. UN DOC/A/Conr.~8/PC/3R-I. 10th March 1970 as given in 
supra. n.6 at p.23. 
It was identified as the new crisis of the new are that 
can be efrectively controlled by new economic policies 
supported by new legal and administrative measures. 

12. Id., p.35. 
13. British. Institute ot International and Coaparative Law. 

Selected Documents on International Environmental Law 
t1975) Stockholm Conference was held trom 5-16 June 1972. 
113 countries partiCipated in the Conference and unani
mously a5reed tor 'Declaration on Human Environment' 
atter heated discussions on important issues raised by 
nations. 

1~. Ibid. Stockholm Declaration laid down 27 Principles and 
an Action Plan of 109 Recommendations. 
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United Nations Environmental Programme constituted by the United 

Nations carried out the implementation process and had a signi-

ticant role to play in the control ot industrial pollution. 

The Stockholm Declaration dealt with pollution generally 

and held that sustainable development requires safe&'.1ardiDg of 

the natural resources including air, water, land, flora and 

tauna for the benefit of present and future generations through 

careful planning and management. Controlling the discharge ot 

toxic or other substances and heat as well as preventing 

polllltlon of the sea are among other things the measures 

obviously essential for the control ot industrial pollution. 

The crux ot control ot industrial pollution lies in the tact that 

sovereign rigLt of nations to exploit their own resources should 

in no way cause damage to the environment ot other states 0 ... " 

areas beyond the limits ot national jurisdiction. It also 

insited on international co-operation to develop principles 

of liability and compensation in cases ot transboundary 

pollution. Action Plan contains the global environmental 

assessUlent programme (earth watch), environmental management 

activities; and international measures to support the national 

and international actions of assessment and management. 15 

15. Gopesh Nath Khanna. ~.cit ••. p.68; see also supra. 
n.l p.lt? 
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Alerting the Governments to the climatic effects of 

activities Action plan instructed Governments to use the 

best practicable meanS available to minimise the release of toxic 

16 or dangerous substances. Standard fixing for pollutants of 

international significance should be done taking into account 

the relevant standards proposed by competent international 

organisations. In the case ot pollutants having transnationai 

effect consultation with other concerned Governments as an 
- 17 

additional is neceSSity. Inter-governmental co-operation in 

asseSSing the nature of pollutants. educational and technolo-

gical assistance. International Registry of Data on Chemicals 

in the Environment registry of releases to the biosphere of the 

quantities of radioactive materials are the other suggestion. 1S 

Thus earth watch for industrial pollution effects is intensified 

from all 81de8. 19 

Action plan specially dealt with marine pollution and 

insisted that instruments for control ot marine pollution are 

16. Supra. n.13. Recommendations 70 and 71. The concept of 
best practicable means has been applied in the case of 
noise pollution under the Control of Pollution 1974 is 
Britain Section 72. Environmental Protection Act. 1990 
(Part I) adopted the same. 

17. Ibid. 

18. Ibid. Recommendations 73 to 79. 
19. Ibid. 



20 to be accepted and implemented by nations. Resolutions vere 

also passed to take stern steps with regard to transboundary 

2i pollution. 

Priorities tor a Decade: The Nairobi Declaration 

Nairobi Conference looked back to the decade attar the 

1972 Stockholm Conference and tried to tind out the successes and 

failure of the United Nation's programme and that ot Unite~ 
22 Nation's Envirvnmental Programme (UNEP) during the time. 

While increasing environmental awareness was the achievement 

of the decade. the Nairobi Conference noted that2J the result 

of the Action plan were not satisfactory. The Nairobi Dec!ara

tion laid down the priorities for action for the U.N.Syatem 

during the period 1982-1992. Considering the risk of serious 

pollution and natural resource degradation trom inappropriate 

20. Id •• Recommendations 86, 96. Also see supra. n.6 at p.7~. 
21. Id., pp.3~, 35. 
22. Nairobi Declaration, 22 I.J.I.L. ~68 (1982) 

To commemorate the Tenth anniversary of the Stockholm 
Conference, 1972 the world community of States assembled 
in Nairobi trom 10 to 18 May 1982. 

23. "The Environment in 1982 - Retrospect and Prospect 
Decision" in Id., p.471. 
An evaluation-ot institution like Global Environmental 
Monitoring System, Global Atmospheric Research Programme, 
International Referral System, International Register 
of Potentially toxic chemicals, International Programme 
on Chemical Satety etc. is ~ade. 
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industrial development and existing industries, steps were 

proposed for impact assessment, development of nonwaste 

and low-waste technologies, principles of guidelines for environ

mental management of industry, handling and disposal of toxic 

and dangerous materials, access to technological achievements 

and promotion of environmentally sound practice in international 

2lt trade and investment. For protecting the atmosphere it 

needed intagrated monitoring ot atmospheric pollutants and 

tneir etfects as a priority action. 25 

'-laste Dispo sal 

London Dumping Convention and Basel Convention are the 

t~o major developments that United Nations introduced for the 

control of pollution oaused by indiscriminate disposal ot 

waste. Both these conventions deal~ith matters related to control 

of dumping and disposal ot hazardous waste. 26 London ConvantloD 

aimed at regulation of deliberate waste disposal into the ocean 

from vessels, air crafts, platforms or other man made structures 

at sea. Such control over dumping became essential because 

industrialised nations thought dumping of waste at sea to be the 

safest way of disposing off the huge quantities of industrial 

24. Id., pp.474-478. 
25. Ibid. 

26. Convention on the Prevention ot Marine Pollution by 
Dum in of Wastes and Other Matter, 12 I.J.I.L. 6lt7 

1972 London Dumping Convention was adopted in 1972 
and came into torce in 1975. 
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waste. Moreover, sea bed and sub-soil thereof are beyond the 

limits of national juriSdiction. 27 The convention made it 

obli&atory on the part of parties to promote the control of such 

POllution. 28 For this purpose wastEs are classified on the basis 

of its hazardous nature. The Convention prohibited the dumping 

of certain wastes totally while in some cases it was permitted 

with prior special permit and in still others with prior general 

permit. 29 The Convention also contained measures to deal with 

transboundary pollution. 30 A Controversial subject of discu •• ion 

yet to be decided is the total prohibition ot low and medium 

level radio-active wastes. 31 

27. Ibid. U.N.General Assembly Resolution 27q9 (XXV). 

28. Id., Article I. 

29. Id., p.6q9 (Article IV). 
Annexure I gives a list of prohibited wastes. It includes 
(1) organihalogen compounds, (2) mercury and .ercury 
compounds, (3) Cadmium and its compounds, (q) persistent 
plastics and other such synthetic materialS, (5) crudeoil, 
heavy diesel oil etc, (6) highlevel radio-active wastes 
and (7) materials tor biological and chemical warfare. 
Annexure IT and lIT gives the details ot waste permitted 
under special and prior general permission. 

30. Id., p.652 Article X and XII. 

31. For details see Malcolm J.Forster, WIn the Ranks ot 
Tuscany·, Environmental Policy and Law, 16/1/1986,p.7: 
See also infra n.32. 
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At the thirteenth consult~tive meeting held ~t a 

series of major decisions were t~ken on ~ variety of issues 

such _5,32 

1. phase out of industrial w~ste dumping 
by 1995, 

2. Sub-sea bed buri~l of radio-active wastesl 

3. Tr_nsboundary movement of hazardous wastes and 

4. Phase-out of ocean inceneration. 

33 
Basel Convention considered the transbound~ry movement 

of gazardous wastes. Under this convention restrictions are imposed 

34 
on the free movement of hazardous wastes. It ~lso gives the cha-

35 racteristics of • hazardous waste. The convention 1.ys down 

cert.in oblig~tions of the parties while importing or exporting 

h_z~rdous w.stes. p.ckaging is labelling or the wastes 

It is the duty of State of export to 

notify the proposed transboundary movement of hazardous wastes 

32. IMO/LDC More Protection for Marine Environment-, 
Environmental policy and Law, 21/1(1991) p.8. 
By ResolutIon the countries h~ve ~greed to phase out 
industrial waste dumping. It also has defined 
-industrial w-ste-. 

33. Basel Convention on the Control of Transboundary Movement 
of Hazardous Wastes and their disposal 29 I.J.I.L. 166 
(1989) p.28 ILM, 649 (1989). 

34. Annexure I and II contains a list of hazardous wastes, 
~., pp.188~89. 

35. Id., pp.190-191. The list of hazardous characteristics 
SUCh as explosives, flammable liquids, flammable solids, 
oxidizing, poisonous (acute) and infectious substance 
corresives, toxic, toxic (del_yed or chronic) and ecotper. 
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to which the State of import shall respond in writing consenting 

to the movement with or without conditions. 36 In case of any 

difficulty in the course of transboundary movement, the export

ing party is duty bound to take it back. 37 Any transboun~ary 

movement ot hazardous wastes from parties to the Convention 

without following the provisions laid down 1s declared as 

illegal traffic. Thus 1t is the duty ot parties to co-operate 

with each other in order to improve and achieve environmentally 

sound management of hazardous waste s and other wastes38 by 

adequate measures and set out goals. 39 

The goals include minimiSing tne generation ot hazar~ous 

wastes, reducing their transboundary movement. Self sufficiency 

in disposal at the national level, requirement of prior informed 

consent of the receiving country and end to the exports or 

imports of waste to or from a non-party State without agreement 

are the other goals of the Basel Convention. Matters relating 

to liability and compensation were left to be developed by UNEP 

after indepth dnalYSis. 40 

36. 
37. 
38. 

39. 

40. 

Id., p.163. 

Id., p.169. 

Id., pp.176-177. 

ftBaeel Convention - As More Action?·, Environmental 
Policy and Law, 23/1 (1993) p.12. 

"Liability and Compensation: pro,ress on Protocol-, 
Environmental Policy and Law,' 21 2 (1991) p.49. 
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Marine Pollution:~l 

Third United Natioo-s Convention on the Law of the Sea 

(UNCLOS Ill) the umbrella convention tor the control ot activi-
42 ties affecting the marine environment. Tbe main threat to the 

marine environment came trom land. Thus pari3 xl10t the Conven-

tion dealt with protection and preservation ot the .&rine 

environment ~hich 1s an Obligation ot the State.%4 States have 

the sovereign righ to exploit their natural resources with aD 

incumbent duty to protect and preserve the marine environment. 45 

Therefore states are to take measures to prevent, reduce And 

control pollution of the marine environment trom any source 

using the best practicable means at their disposal46 ensuring 

tnat their activities do not cause damage to other statee."7 

qi. For the text see UNCLOS, 1982 (U.N.Document No.AI 
Conf.62/122 221 J.I.L.I. 491 (1982). 

42. "UN/GA 45t~ Session", Environmental Policy and Law 
21/1 (1991) p.3. 

43. 

44. 

45. 
46. 

47. 

It is in the near shore and coastal areaS, the most 
productive zones of the worldts oceans, that the 
worst instances of marine pollution and ecosystem 
destruction are to be tound. 

SU,Era. n.41 at p.567. 

Ibid. (Art1cle 192). 
Id., p.568 (ArtiCle 193) • 
Ibid. (Article 194 (1 ). 

Ibid. (Article 194 (2 ». 



The measures to be taken thus also included aeasures for the 

control of industrial POllution. 48 ~he conference imposed a 

duty not to transfer damage or hazards or transform one type 

of pollution into another and not to use of technologies 

that may result in the environmental harm. 49 Global or regional 

co-operation has to ba ensured by adopting measures to that 

effect. It includes, technical assistance to developing 

states and adequate measures for monitoring the effect ot 

pollution50 UNCLOS III dealt with six sources ot pollution51 

suggested enforcement wechanisms and safeguards. 

Global Atmospheric Changes 

Industrial pollution and atmospheric changes have clos. 

connexion. Manutestly, United Nation's initiatives to reduce 

global atmospheric changes have significant role. They got 

48. Ibid. (Article 194 (3) The measures shall include. 
inter alia, those designed to minimize to the fullest 
possible extent 
a) the release of toxic, harmful or noxious sub

stances, especially those which are persistent. 
from land based sources, from or through the 
atmosphere, or by dumping, 

~9. Id., Articles 195,i96. 

50. Id., Articles 197-206. 

51. Id., Section 5 (Articles 207-212). 
Such as: land based sources; sea-bed activities within 
national Jurisdiction, pollution from activities in 
the Area (beyond lJatiooal jurisdiction); pollution 
from dumping pollution from vessels and pollution 
from or through the atmosphere. 
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momentum with the scientific conclusions that ozone layer is 

depleting as a result of the continuous interaction ot a1r 

pollutants. 52 Thus the Conference of plenipotentiaries on 

the Protection of Ozone Layer was convened by UNEP in 1985 53 

Which adopted the Final Act as well as Resolution on a protocol 

concel'ning chloroflurocarbons. 

Vienna Convention54 provides a toundation for global 

multilateral undertakings to protect the environment and 

public health from the potential adverse effects of depletion 

of stratospheric ozone. 55 The Convention obliged the parties 

to take measures for protecting buman health and environment 

against adverse effects of human activities including industrial 

52. See for details Chapter I pp.27-31. 
53. 26 ILM 1520 (1987) UNEP adopted 12/14 dated 28th May 

1984 deciding to convene the conference at Vienna 
from 18 to 22 March 1985. 

54. For the text of the resolution see 26 II.}( 1516 (1987). 
This Convention was opened for signature on 22/3/1985. 

55. -Message from the President 0' the United State~ft 
Vienna Convention For the Protection of the Ozone 
Layer, 26 ILM 1518 (1987). 
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activities that affect the ozone layer. 56 It called for co

operation in many fields. 57 Thus the ConTention creates a frame

work for international co-operation 1n reducing the emission 

of chemical substances 58 of natural or anthropogenic origin 

thought to have the potential to modify the chemical and 

physical properties of the ozone layer. Second meeting of the 

Vienna Convention59 requested the parties to facilitate expan-

slon of ozone layer stations by bilateral and multilateral 

treaties. 60 By the time the Third Meeting of Parties to 

Vienna Convention was held, a tremendous increase in the 

number of developing countries joining the Convention would be 

noticed. 61 A protocol on CFCs was negotiated as a Protocol 

to the Vienna Convention for protection of ozone layer and was 

adopted Montrea162 in 1987 which established specific obligations. 

56. Id., Article 2. 

57. ~d., Articie 2-5. Such as exchange of information in legal, 
scientific and teChnical fields. 

58. Id., p.1538 (Annexure I gives a list of such substances 
such as: Carbon monoxide, carbon dioxide, methane, non
methane hydrocarbon species, nitrous oxide, nitrogen 
oxides, chlorine substances and bromine substances. 

59. ·Vienna Convention: Second Meeting of Parties" Environ-
mental Policy and Law, 21/5/6 (1991) p.250. 

60. Ibid. 

61. Environmental Policy and Law, 2q/2/3 (199~). 

62. 26 I.L.M. 15ql(1987). It is called the Montreal 
Protocol and was adopted by deciSion 13/18 by UNEP OD 
23 May 1985. 



351 

This protocol set up specific guidelines tor reducing the 

consumption and production of CFCs and Ralons. 6J It was the 

first international treaty which proposed to overcome the threat 

ot ozone depletion over a definite period of time. The control 

measure directed each party to ensure that the consumption ot 

controlled substances does not exceed the calculated level ot 

consumption 1n 1986 and prescribed time limit for such 

reduction.6~ It controlled trade with non_parties65 whereas 
66 it treated specially the situation of developin3 countries. 

In the Helsinki Declaration which fOllowed,67 the parties 

to Vienna Convention and Montreal Protocol agreed to phase out 

the production and consumption of CPCs as soon as possible but not 

later than the year 2000 and for that purpose to lighten the 

time table agreed upon in the Montreal Protocol. Giving 

special consideration to developing countries, they also agreed 

to phase out halons as well as control and reduce other ozone 

63. 26 I.L.M. 1551 (1987) Art1cle 2. 

64. Id •• p.1S53. Thus GI substances has to be brought under 
control much earlier than the G II substances. The idea 
is to reduce the o&one depletin~ potential considerably 
by 2000. 

65. l£ .• p.1554. 
66. Id •• p.1555 (Article 5). 

Thus one consuming less than 0.3 kg per capita or the 
date of entry into force ot the protocol or any time 
thereafter within ten years shall be entitled to delay 
its compliance with the control measures by ten years. 
However, it shall not exceed. the annual calculated 
level of 0.3 kg. 

67. The Helsinki Declaration was adopted at the meeting of 
States participating in the Vienna Convention and the 
Montreal Protocol (First Meeting of Parties). 
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depleting substances as soon as teasible. 68 This declaration 8e8ms 

to be concerned about the hardship of deYeloping countries. Not 

only did it decide to develop environmentally acceptable substi

tute chemicals. products and technologies but also did it take 

steps to possible and facilitate scientific information, train

ing and transfer of technology to developing countries. 69 

Though London meetin5 went a step forward in reducing the time 

limit. it failed to get ratified promptly.70 

These meetings are Significant in recogniSing the concern 

of the developing nations71 4ud in planning a compilation of 

trade names of substances controlled by Montreal Protocol. 72 

The Copenhagen Amenament73 to the Montreal Protocol 1s 

the next milestone in reducing ozone depletion. Thus by 1994 

the 1-Iontreal Protocol was ratified by 129 parties covering 9~ 

of the world population and nearly 90~ of the ozone depleting 

substances were covered. 69 parties had ratified the London 

amendment and the Copenhagen amendment which advanced the time 

68. Ibid. 

69. Ibid. 

70. Supra. n.38. 
71. Montreal Protocol: Third Meeting of Parties, 

Environmental Policy and Law. 21/5/6 (1991) p.251(DecisioD II1/S) 

72. A technical and Economic Assessment Panel is constituted. 
This committee is operating und~r decision 11/13 of the 
Second Meeting at Lon(ion. 

73. Environment Policy and Law, (1993) P.6 
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schedule tor the phase out ot many ozone depleting 8ubstances.74 

By the tiwe 6th meeting of the parties to the Montreal Protocol 

was held at Nairobi the. significance ot Montreal Protocol in 

arousing environmental awareness among the developing countries 

is Clearly evident. 75 

The Seventh Meeting of the Parties to the Montreal Protocol. 

the latest in the series,76 ignored out further steps in protect

ing the ozone layer. 77 The Meeting adopted new reduction sche

dules for a number ot ozone-depleting subs~ances 78 and is thus 

a step ahead in implementing the Copenhagen Amendment. 

Montreal Protocol and its amendments from time to time 

are significant landmarks in-phasing out ot ozone depleting 

gases from the atmosphere. This parties to the Protocol are 

divided into two developed or industrialised countries and 

74. Environmental Policy and Law, 24/2/3 (199~) 
75. "Ozone Protocol: Sixth Meeting of the Parties· 

Environmental Policy and Law 25/2 (1995) p.21. 

76. "Hontreal Protocol-Vienna Meeting" Environmental Policy 
and Law 26/2/3 (1996) p.66 

77. Ibid. 

78. Id •• p.67. These schedules will De inserted into the 
Protocol by adjustment and will therefore enter into 
force without ratification. 



developing countries and separate schedules were fixed tor the 

phase out progrrunme. 79 The international community also 

accepted the disastrous role ot developed countries in causing 

industrial pollution through ozone depletion. The obligation 

of the developed nations to take immediate steps were emphasised. 

Inspite of these developments the control were deemed insutti-

80 cient by a number of parties. 

Concern for climate change 

It has already been seen that industrial pollution causes 

green house effect by leaving into the atmosphere gases like 

carbon di-oxide, Which leads to climate changes. United Nations 

recognised that climate change is a common concern ot mankind. 

since climate is an essential condition Which sustains life on 

earth82 and emphasized the need to begin. a8 a matter ot 

urgency, the drafting of a framework convention on climate 
8-

change. J Measures adopted by the United Nations resulted 1n 

the formulation of Intergovernmental Negotiation Committee 

79. See the table given one the other page. 

80. Supra. n.76 at p.67. 
81. 28 I.L.M. 1326 (1989). 

Based on the Report of the World Commission on Environment 
and Development, United Nations General Assembly adopted 
the Resolution on Protection ot Global Climate tor the 
Present and Future Generations of ManKind. 

82. Ibid. U.N. also noted with concern the continued growth 
in atmospheric concentrations of -greenhouse' gases 
producing global warming. 

83. Ibid. 



35') 

which made a series of negotiations. As a result the need for 

reducing CO2 emissions were widely felt. It is also reported 

that even more drastic reductions in CO2 emissions would be 

needed to stabilise atmospheric concentration at the present 

day level. 

Even though serious divergencies persisted. the preli

minary steps tor a draft convention were initiated.
84 

At the 

Fifth Session ot INC the fraID~ work convention on climate 

8"-
change got adopted? and ready tor Signature at Rio-Summit. 

The ultimate objective is to achieve stabilizatlon of green-

house gas concentrations in the atmosphere at a level that would 

prevent dangerous and anthropogenic interference with the climate 

system. This frame work convention dealt with detail with the 

principles that are to guide the parties and the obligations 

they should follow to achieve the goals. A machinery for function-

ing under the convention is also envisaged in detail. At Rio, 

Summit. The ultimate objective is to achieve stabilization 

8 11. Dauial Bodansky. "Draft Convention on Climate Change". 
Environmental Policy and La~. 22/1 (1992) p.5 at p.3. 
See also Sebastian Oberthnir, ~C11mate Negotiations: 
Progress SlowR, Environmental Policy and Law, 
21/2 (1991) p.193 at p.196. 

85. "United Nations Frame~ork Convention on Climate Change
Environmental Policy and Law, 22/~ (1992) p.258. 
~ee Articles, 2-~, 9 and 11. 
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ot green house ~~s concentrations ln the atmosphere at a level 

that would prevent dangerous and anthropogenic interterence 

with the climate system. This framework convention dealt with 

toe principles that are to guide the parties and the obligations 

they should follow to achieve the goals. A machinery tor 

tunctioning under the convention is also envisaged in detail. 

a · 153 s t ~A th E C it' d86 th At ~O, ta es aUM e uropean ommun y s1gne e 

climate convention. In contradiction to what was said in 

Montreal Protocol about controls on ozone depletion, the climate 

convention did not provide tor specific time-tables and targets 

tor limiting emissions of greenhouse gases by industrialised 

countries. 87 Because of such absence of clear commitment by 

industrialised countries. European community entered its own 
88 target to reduce CO2 emisSions to 1990 level by the year 2000. 

Transboundary Pollution 

In modern times industrial pollution may assume trans-

national dimension. The industrial establiShment may be within 

a state. And if an accident occurs,just as the Chernobyl disaster. 

its impact beyond the boundaries ot the State are ifYlf'"';illent. Trans

boundary pollution may be air pollution or water Pollution. 89 

86. "UNCED Rio Conference on Environment and Development-
EnVironmental Policy and Law, 22/'-1 (1992) p.204 at p.207. 

87. ~. 
88. Ibid. 

89. See for details supra. Chapter I. 
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International approach to pollution was governed by the 

maxim 'sic utere tuo, ut alienum non laedas· 90 or principles ot 

good neighbourliness. In Trial Swelter Arbitration case. first 

instance of transboundary air pollution. 91 The Tribunal evolved 

a new principle of international forms of air pollution.
92 

However, its failure to prescribe minimum international standards 

for transboundary pollution, limited its further use. 93 

The principle could not gain much progress mainly because trana-

boundary pollution was considered more as a bilateral or multi-

lateral problem and states preferred to facilitate redress tor 

the transboundary injury through civil remedies. But tne inherent 

defects of transboundary tort actions for damages namely. the 

difficulty of identifying the specific polluter. frequency of 

such transboundary interference and the long range effect ot 

transboundary pollutants necessitated steps to mitigate the 

problem at global level. Acceptance ot this global duty gene-

rated by prinCiple 21 ot Stockholm Declaration, reiterated in 

the subsequent United Nations resolutions, conventions and 

programmes.9~ But approach to transboundary pollution 1s more 

streamlined to regional efforts by U.N. specialised agencies 

90. "Use your O~ property in such a manner as not to injure 
that another D

• Black's Law Dictionary (1961), p.155i. 

91. Supra. n.2 at p.716. 

92. Ibid. The tribunal held that 'not state has the right to 
use or permit the use of its territory in such a manner as 
to cause injury by fumes in or to the territory ot another 
or the properties or persons therein. 

93. Supra. n.2 at p;699. 
9~. For example ~CLOS III and Vienna Convention. Also see 

UN/GA.~~th, 45th and 46th seSSion etc. 
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like 8CODO.1c Community of Europe and International Law 

Commission. 

The constant tear of acid rain which 8uropean countries 

experienced led to regional co-operation in the control of 

transboundary air pollu~ion. It is mainly to combat acid 

rain that a regional convention for European Country, 

called Geney& Convention or Lon, Range Transboundary Air 

Pollution 1979. laid down norms tor the regulation and 

control ot air pollution. State with potential to be .ore 

causing sulphur pOllution should consult state likely to 

be atfected. 95 The connection provides for exchange ot 

intormation96 and developing policies and 8trategl~s to 

combat transboundary air POllution. 97 The countries particl-

pating committed themselves to undertake reduction of national 

annual sulphur emissions, especially S02' by at least 3~ as 

soon as possible and at latest by 1998. Effective reduction 

of emission of NO from stationary and mobile sources is to x 
be undertaken as soon as pOSSible, but not later than 1993. 98 

The 1979 convention is later tollowed by its 1987 

Helsinki Protocol on control and reduction of 5°299 and 
x 100 1989 Sotia Protocol on control and reduction of NO , 

water pollution beyond one's state boundaries is caused by 

industrial effluents in addition to agricultural run ott or 

95. 18 I.L.M. 1442 (1979) Article 8. 
96. 
97. 

98. 
99. 

100. 

Id., Article 3. 
-Acid Rain Meeting- (Conference held on Acid Rain in 
Ottawa on 20-21 March (1984), Environmental Policy and 
Law, 12 (1984) p.7!. 
~., p.72. 
27 I.L.K. (1988) 608. 
Ibid. 
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domestic se~ages. But, in the past, law on international vater 

courses envisaged only the allocation and equitable utiliza

tion of water as a natural resource. 10l Discharge ot certain 

toxic substances especially if they are persistent or highly 

radioactive was the only prohibited pollution. In other cases, 

an act of polluting is wrongful only if that act infringed the 

rights of other States. 102 

But, protection of international water courses from tho 

environmental perspective a deviation trom the traditiolial 

equitable utiliZation principle103 in order to balance the 

right to utilize international water course with the duty not to 

cause appreciable harm to s1m1lar rights ot other states. 

I t ti 1 La C . . 104 1 d . 1 t 1 n erna ona w omm~SSlon p aye an act~ve ro e 0 evo ve 

the new principle of transboundary water pollution. The comm1-

saion secured to have followed the maxim. Sic Uters tuo,ut 

ut alienum nonlaedes105 when it provided that water course 

101. 21/5/6 (1991) p.247. 

102. Id., p.226. 

103. Id., p.229. 

104. "Report of the ILC to General Assembly (1988) 18 
Environmental Policy and Law (1988) p.197. 
International Law Commission included the topiC MThe Law 
of the non-navigational uses of international water 
courses" in its programme of work at its twenty third 
seSSion, in 1971 in response to the recommendation ot 
the General Assembly in resolution 2669 (XXV) et 
December 8, 1970. Environmental Policy and Law. 
21/5/6 (1991). p.191. 

105. Supra. n.90. 
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without effecting the use of other states of the same water 

106 course. Co-operation and exchange of information have to be 

the basic principle of equitable utIl1sation. 107 NotIfication 

to the States likely to be affected except in utmost urgency 18 

necessary when State implements a planned measure. The 
108 commission's recommendations had dimension. United Nation's 

effort to control transboundary water pollution took a new turn 

when the EEC came forward wi~h the idea to provide guidance tor 

the competent authorities in individual states in their task ot 

protecting transboundary inland waters against pollution rssult-

ing trom hazardous activities in case of man-made accidents 

or natural disasters and in mitigating their impacts and aquatic 

. t 109 enVlronmBn • It is noteworthy that management of internat~onal 

water courses is achieved more effectively by the regional 

110 co-operation for example regional River commissions. 

106. -The Law of the Non-navigational Uses of International 
Water Courses n Article 3. Environmental Policy and Law, 
21/5/6 (1991) p.247. 

107. Id., Articles 8 and 9. 
108. Id., Pollution of an international water course means any 

detrimental alteration in the composition or quality ot the 
waters of an international water course which results dire
ctly or indirectly from human conduct. Thus States are to 
establish a lists of polluting substances that are to be 
prohibited, limited, investigated or monitered. Harmoni
sation of policies individually and jointly is also 
required. See Article 2i and 23. 

109. ECE Code jf Conduct of Accidental Pollution of Transboundary 
Inland Waters, 1990 DOC.E/ECE/1225; ZCE/EN/V~A 116 a8 given 
in Alfred Rest, "New Tendencies in Environmental Responsi
bility/Liability Law·, Environmental Policy and Law 
21/3/4 (1991) p.135 at p.136. 

110. The International Commission for Protection ot the Rhine, 
The U.S.Canadian International Joint CommiSSion, The Zamberi 
River System. 
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Environmental Impact Assessment ln a Transboundary Context 

This convention111 mandates bilateral and multilateral 

environmental i~pact assessment for new large-scale construction 

projects. There may be a range or proposed activities that are 

likely to cause significant adverse traDsboundary impact. These 

may include oil refineries. pioneer stations, nuclear installa-

tioos, smelters and waste disposal installations. In 1991 a 

convention Was called to formulate law to make Environmental 

Impact Assessment in such a context. The convention requires 

each party to establish an EL~ procedure that permits public 

participation and the preparation of environmental impact 

assessment. Other States likely to be afrected must be notified 

and given the opportunity to enter into consultation and make 

representation on the assessment. This must be taken into account 

in any final decision on the proposed activity. The Convention 

also provides for activities not listed to be the subject of 

prior assessment if the parties agree. The parties shall, either 

individually or jOintly, take all appropriate and effective 

111. The fourth session of the Senior Adviser to EeE Govern
ments on Environmental and Water Problems convened iD 
Espoo (Finland ) from 25 Feb-1 March 1001 adopted the 
convention. But has not yet come into torce. UN/EeE 
Senior Adviser, "In the 4th Session: Progress on 
Treaties", Environmental Policy and Law, 21/2 (1991) p.53. 
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measures to prevent, reduce and control significant adverse 

trans-environment impact act from proposed activities. This 

implied a general obligation on the part of state to act with 

due d~ligence. Requirement of EIA is also insisted by Inter-

national La~ Commission draft and UNEP 'Principles'. 

European Economic Community (EEC) 

EEC had really no environmental policy when it journied 

and worried an other matters, from Rome in 1957 to Stockholm in 

1972.112 TheEuropean Community move tor single market11, by 

eliminating technical barriers within the community included 

directives laying do~n community wide environmental regulatory 

standards. 11lt 

The Action Pro6raml~ once laid down, the community 

activities proceeded further mainly through Directives issued 

trom time to time. ii5 These Directives on various aspects of 

112. "Icons: l-fyth and Practice-, (1994) J.P.L. 6 at p.15. 
Haegrama, The European Community's Environmental Policy 
A case study in Federalism, 12 FORDRAM INT"L L.J. 311, 
315 (1989), See also Kramer, Facus on European Environment, 
(1992) p.4. 

113. Article 100 of the EEC treaty grant authority to the 
council to preside over all matters that directly affect 
the establishment or functioning of the common market 
including environmental matters. (Directive No.75/716, 
o.J.Cm·Di.EUR (NO.L.307) 22 (1975). It was at the Paris 
Summit on 19 and 20 October 1972 that Reads ot States 
emphasized the importance ot a community Environmental 
Policy. 

114. ttEC Environmental Policy Report- 21 GA J.INT'L & COMP.L. 
285 at 292. 

115. Till 1991 EEC has already adopted in the field of environ
mental protection 125 directives compared to 25 regula
tion. -EEC's policy on Implementation of Environmental 
Directives· 14 Fordhan International~. 455 (1990-91). 
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environmental protection constitute the continued community action 
116 aimed at enforcing the right to clean environment. The 

council has adopted an environment protection programme coverin& 

health and ecological effects of pollution, the assessment of 

chemicals, aspects of air!17 water118 pollution and of s011 

quality management research into noise pollution and also the 

functioning of ecosystems management of waste 119 (including 

hazardous ~astes al~ the ~are of abandoned disposal sites). 

116. Kramer, 2E.cit., p.9. 
According to him the three areaS that came manifestly 
under the right to clean environment are the right to 
information, the right to consultation and individual 
right to complaint. 

117. Directive 76/464, O.J. 1976 No.L.29/23 on Water 
Pollution. 

118. Bet~een 1980-85 three directives were passed on limit 
values for air pollution by S02 and suspended particles 
(D. 80;779. O.J.1980, No.224/30) tor lead and CO 
(D. 82 884 O.J.1982, No.L.378/15) for N02 (D.85;~03, 
O.J. 1985. No.L.87/1). 

119. Thus D.78/319 (Art.9) O.J.1978 No.L.84/43 directed the 
]'Ieruber States to drav up, keep up to date data and 
publish plans for the disposal of toxic and dangerous 
waste, Again D.79/831 (Art.2 (2)(k) demanded labelling 
of chemical substances as dangerous to the environment. 



36~ 

It is noteworthy that exchange information formed the firm root 

of most of these directive where participation by individuals 

in decisions and opportunities for individuals to bring formal 

complaints are restricted. 120 The provisions are made upto 

date by amending the directives from time to time.
121 

Thus 

once the environmental policy is incorporated into EEC treaty 

122 several noteworthy steps are ado~ted. Guidelines for specific 

industrial processes, authorisation to operate pollut~ng indust-

r1e~~ licence for a new factories, application of Criminal law 

120. . 

121. 

122. 

Kramer, ££.c1t., p.23 • 
The only rule for examination of the application for 
consent for certain public and private projects ls 
provided under Art.6(2) of D.85/337 whereas the 
council adopted texts establishing an exchange of 
inrormation concerning the quality of surface waters 
as early as in 1977. Directives were issued from time 
to time providing for the comwunication of information 
to the commission as well as annual publication by it of a 
summary report (0.80/779. 378/15, 85/203, O.J. 1985 No.L. 
87/1). Again D.84/360 provided that application for 
authorisation to operate installations which pollute the 
air, shall be made available to the public concerned. 

For example Directive 80/21q/E~C amendea Directive 
79/117/EEC.proh~biting the placing on the oarket and 
use of plant protection products containing certain 
active substances. In connection with safety at work. 
Art.8 of D.82/)01 O.J. 1982 No.L.230/t/ is amended by 
D.88/610. O.J. 1988. No.L. 336/14 on the major accident 
hazards of certain industrial activities while proposal 
O.J.No.305. 25-11-1985 seeks to lower the amount ot 
~ertain dangerous Bubstaqces accumulated on premises 
which gave rise to" notification and other provisions 
in the Directive No.~.101/28.4.1988. p.10. 
"EEC. Recent Developments in Evnr10nmental Policy· 
Environmental Policy and Law 5· (1979) p.44. 
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to the polluters establishing Environmental Courts locus standi 

to environment ~rotection groups, control ot radio active 

waste anu monitoring pollution trom industrial discharges etc 

to name a tew. 

EEC Environmental Policy and Member States 

Inuustrial pollution being a severe threat. ESC Member 

States had already imposed stringent measures tor control of 

pollution. Some of them even adopted use of market mechanisms 

of economic incentives to anti-pollution measures in addition to 

the regulatory policy123 EEC later adopted the progressive 

measures this followed by its members as general directions. 

However, individual states are permitted to opt out of a 

124 harmonized standard for reasons of environmental protection. 

In the wake of a series of accidents and growing public concern 

for the protection of the environment. European Community adopted 

in 1982 'Sevso Directive" which classified potentially hazardous 

installations into two types. It is a significant step and each 

country. in the EC has enacted legislation implementing the Seveso 

123. John B.Nicholson, -EEC Environmental Policy Report
££-cit., p.283. In the market mechanism, economic and 
fiscal instrument are used in the environmental policy. 
They are iu the torm of ecotaxes or greentaxes. 

124. Article 100a (4): "It after the adoption ot a harmoniza
tion measure by the council ••• a Hember State deemed it 
necessary to apply national provisions ••• relating to 
protection of the environment ••• it shall notify the 
commi ssion of these provisions-. EEC 1'reaty Article 
100 a (q) added by Single European Act. 



D ' t' 125 l.rec l.ve. The Heads of Government and States of EC agreed 

to wake environmental protection one of the communi ty' s foru;al 

responsibilities. This led to the measures in 1987 amending 

the Treaty ot Rome, toe fundamental law of EEC, incorporating 

Environmental Title and saving the way for harmonisation of 

member states' legislation. 126 Action by the community relating 
127 to the enviroruuent shall be based on the following principles. 

(1) Preventive action. (2) Environmental damage 
to be rectified at the source, (3) the polluter 
should pay, (4) the environmenta~ protectl.on 
requirements shall be a component of the 
community's o~her policies. 

It also formulated the criteria to oe considered before 

undertaking any environmental action. 128 Polluter pay principle was 

125. 

126. 

Social Protection and working Conditions, World Labour 
Report. p.78 (se and the Seveso Directives). This classified 
potentially hazardous installations into two types depend
ing on the degree of risk. At the lower level sites, the 
management is effectively left to make its own arrangements 

'but must be able to prove to the authorities at any time 
that it has identified major accident hazards and provide 
workers with information and training. In the case of high 
risk sites, if an installation uses certain dangerous 
substances beyond a thresho~d gravity, it has to notify 
the comp'> tent authority and give a report on the safety 
measures it is laking. 
Sin6le European Act, O.J.L.169/1/(1987) 25 I.L.M. (1986).506. 
See Kramer, ~.cit., p.SO See also Jean Paul Jacque, "The 
Single European Act and Environmental Policy· Environmental 
Policy and Law 16/3/4 (1986) p.122. Thus the Single 
European Act, 1987 amended the Treaty by inserting Title VIr 
referred to as the "Environmental Title". It also added 
a specific reference to environmental protection 1n the 
new article 199 (a) on the harmonization of Member States 
legislation. . 

127. Id., Articles 130 
Act, 1987. 

(2) and (3) of Single European 



367 

already noted in 1973 but the Single European Act reiterated it 

in 1987. 129 Contro~ of Pollution. waste management and 

restricting global warming formed its ultimate goal to be 

achieved through the above principle. 

OECD and Control of Pollution 

The credit of instituting some of the most significant 

steps130 in the control of industrial pollution goes to OECD131 

OECD (Organisation For Economic Co-operation and Development) 

formed by the convention of 14th December 1960 has its members 

Australia, Austria, Belgium, Canada, Denmark, Finland, France, 

Germany, Greece, Iceland, Ireland, Italy, Japan, Luzembourg which 

OECD established on Environment Committee on 22nd July, 1970132 

It set forth 'Guiding PrinCiples to be observed by the Member 

countries in determining environmental policies and instructed 

Envirionmeut Committee to review the implementation of tbis 

recommendatiou. Polluter pay principle is used to internalize 

the enviroUllleutal costs. This in turn reflects the total actual 

cost of a product or service. 133 Thus, here also a shift is 

visible from regulatory methods to market mecbani8m.13~ 

129. Kramer, £Q.cit., p.50. 

130. 

131. 

132. 
133. 
134. 

The State of the Environment, (OEeD) Paris. The Polluter 
pay prinCiple is coined by OECD: TranSboundary movement 
of hazardous waste, public liability insurance at care 
other examples ot OECD initiatives in the area. 
Ibid. The need was felt becaus.e rapid industrial and urban 
development wnen increased wealth on the one hand caused 
pressure on the environment. Netherlands, Newzealand, Norway, 
Portugal, Spain, Switzerland, Turkey, U.K. and U.S. 
C(70) 135 in Selected Documents in ~.cit., p.95. 
John B.Nicholson, £E.~it., p.285 at p.288. 
Id., p.291. 
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OECD further emphasised the need tor environmental protec-

tion measures through those recommendations for specific purposes. 

Thus ~feruber States should reduce the pollution of surface waters 

resulting in eutrophication ~ith particularly the problem arising 

from the transfer of nutrient loaded waters across trontlers. 135 

Thus polluter should bear the expenses of carrying out the 

measures to ensure that the environment ls in an acceptable 

state. 136 

In its Declaration on environmental POlicylJ7 OECD 

recognised the increasin6 population, industrialisation and 

urbanization as the cause for the growing pressure on the 

limited assimilative capacity of the environment. OEeD consi

dered transfrontier POllution1J8 seriously and laid down 

principles relating to this to guide the Member 

135. Id#, p.l01. The steps proposed are: treatment of municipal 
sewage anu industrial effluents including nutrient removal; 
decreasing the contribution from various agricultural 
activities; and ~here appropriate, control at source by 
product modification, as in the case ot the replacement of 
phosphates in detergents. 

136. OEeD laid down this innovative principle, having regard to 
Art.5(b) of OECD Convention, 1960, recommendations of the 
of the Council, 1972 and the Note by the Environment 
Committee on the Implementation of Polluter. Pay Principle. 
Selected Documents, ~.cit., p.10. 

137. "OECD Declaration on Environmental Policy, Nov.14, 1974-, 
Selected Documents, ~.cit •• p.97. 

138. Transf~ontier pollution refers to pollution originating 
in one country and having its effects within other countries. 
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countries. 139 The ~asures to be taken for the implementation 

of international solidarity included specific steps of 8ignifi-
140 cance in the control of industrial pollution. 

One of the most remarkable principles laid dovn by OECD 

is that accidental pollution victims should gat compensation 

regardless of the size and finance of the firm responsible. 1%1 
1q2 Pollution insurance is encouraged. Several member countr1es 

have already passes legislation making to provide financial 

guarantees for certain types of hazardous activity.1qJ 

139. The main objective is to induce Member states to co
operate more closely in a spirit of international 
solidarity for the prevention and control of transfrontier 
pollution. Selected Documents, ££.cit., p.106-107. 
The Principles thus laid down in the Annex includes: 
(1) International solidarity (2) Principle of non
discrimination (3) PrinCiple ot equal right ot hearing 
(q) Principle ot information and consultation 
(5) ~arning system and incidents (6) Excnange ot 
Scientific inform&ion, monitoring measures and research; 
(7) Institutions (S) Disputes and (9) International 
agr e ewe n t s • 

iqO. Thus implementation policy should take account of different 
aspects of pollution such as level of pollution, nature 
and quantities of pollutants, capacity of the environment 
etc, define environment quality objectives and protective 
measures; promote guidelines for land use planning and 
maintain upto date list of dangerous substances. 
Id •• p.10'7 

1q1. OECD - wMore Comprehensive Pollution Insurance ft 

Environmental Policy Law 21/3/4 (1991) July p.14S. 

142. OECD - "Pollution Iusurance and Compensation Funds for 
Accidental Pollution·, Environmental Policy and Law, 
21/3/4 (1991) p.176. . 

143. Supra. n.141. Germany recently adopted a law impOSing 
compulsory insurance tor hazardous installations. 
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Even before Yorld Commission on Environment Development 

elaborately explained sustainable direction an approach to 

sustainable development and the exigencies of industrial pollu

tion ls a significantly seen in OeCD environmental policies. 

Responding to the damages involved in the transboundary movement 

of hazardous waste, OECD laid down Recommendation on Export of 

ITazardous Wastes from OECD Area. The programme is to monitor 

and control export of hazardous wastes to a final destination 

which is outside the OECD Area. 

World Commission on Environment and Development (WCED) 

UN decision to formulate ftA global agenda for change- by 

consti tuting '''CED in 1983 turned out to be the IIlOst significant 

step in the growth of international environmental law. 144 

Attention drawn by scientist8 to the complex problems like global 

warming, ozone depletion and green house etfect added signifi-

cance to the World Commission in evolving global sustainable 

development dictum. WCED assessed the progress already achieved 

by industrialised countries in the control of industrial pollution. 

These achievements were limited to developed countries whereas 

industries are fast growing in the developing countries. This 

tremendous industrialisation process made the existing control 

mechanisms inefficient. Thus in the field of industrial pollution, 

144. World Commission on Environment and Development-, 
Our Cow~on Future (1987), p.ix. 
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weED at the outset called for special attention to the inherent 

problems of developing countries and solving the same. Again, 

the fact that sources an.d causes of pollution are far aore 

diffuse. complex and interrelated and the effects of pollution 

more wi~espread cumulative and chronic, global level environ

mental policies are to be augmented. 

Other recommendation were1~5 significant aDd followed up 

at transnational levels. Industrial activities being the first 

culprit for causing the global problems like ozone depletion, 

global Warming and climate change, sustainable industrial 

development is to be stressed. It is the qualitative develop

ment that ensures global envir0nmental safety which includes 

prima facie integration of resource and environmental consi

derations into the industrial planning and decision making pro

cesses of government and industry. National environmental 

policies incorporating environmental laws, regulations, incen

tives and standards are to be formulated to solve the problem 

of industrial hazards. Effective use of environmental impact 

assessment not only for the products and projects but also to 

policies and programmes and economic instruments as a means to 

interprograrnmes and economic instruments as a means to internalize 

the costs of pollution compelling the enterprise to pay for the 

damages or to invest in measures to prevent the damages are 

suggested as mechanisms additional to regulations. Co-operation 

145. Id •• see pp.210, 214 and 220-226. 



among the industries" trade unions a.nd la.bour unions is essential 

for the smooth implementation of thrse control measures. Increa8-

ing consumer awareness establishing information centres on chemical 

products. strengthening the international networks of information 

exchange and labelling hazardous chemicals are ways of solving 

the problems i~volved in the chemical industries. 

Significance of WeED Report lies in the fact that it 

assessed the environmental issues and needs and suggested ways 

to solve the problems at the national" regional and international 

level to achieve global environmental protectlon. The idea of 

integrating economic and ecological considerations in developmental 

programmes is mooted and suggested a8 the best available policy 

for the present and future generations. WCED called tor trans-

forming this report into a UN Programrr~ of Action on Sustainable 

Development. The influence of this Report is clearly evident 

in the industrial environmental policies at all levels. The 

climax of the Report is found in the action taken in Rio in 1992. 

United Nations Conference on Environment and Development 

UNCED set the f1nal stage tor co-operating and co-ordinat

ing the bulk of international efforts for protecting the environ-

went since Stockholm Conference so as to compromise environment 

11t6 with development. It WaB a timely form tor d1scussin& susta1n-

l1t6. Ayesha Dias, UNCED, Permanent Sovereignty over National 
Resources, Environmental Policy and Law, 2~/~ (199~) 
p.157 at p* 159. 
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able d~velopment in the wake of developing countries becoming more 

and more conscious about it. The idea was to devise strategies 

that would fully integrate the relationship between environment 

and development into every aspect of economic life and behaviour. 

The important issues discussed include climate change, conservation 

of biodiversity transfer ot technology and forest conservation. 

UNCED or Earth Summit, as it is popularly called, stood for 

production integrated environlli~ntal protection. The Conference 

called for a new global partnership for sustainable development. 147 

UNCED consisted ot three elements of action. 148 

1) Statement of prinCiples in the -Earth Charter-, 

2) Formulation of global conventions such as those 

on climate change and biodiversity and 

3) The agenda for action - Agenda 21. 

Rio Declaration 

The Rio Declaration or Earth Charter laid down the basic 

principles to be adopted for sustainable development. 149 The 

declaration emphasised tha significance of sustainable development 

for n healthy and productive life. PrinCiple 21 ot the Stockholm 

Declaration is reiterated to stress the need tor ilobal partner-

ship in the development activities. It identified environmentally 

147. UNCED - -Uio-Conterence on Environment and Development-, 
Environmental Policy and Law, 22/4 (1992) p.204. 

148. UNCED - ·Preparatory Committee: Third Meeting- Environmental 
Policy and Law. 21/5/6 (1991) p.186. 

149. UNCED Rio Declaration on Environment and Development
(final version) Environmental Policy and Law,22/4/ (1992) 
p.268. Principles 1,2, 10-19. 
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sound development as the right choice to be achieved by co-opera

tion among States. Exchange of information, technological and 

financial assistance, attention to the epecial situations and needs 

of developing countries are extra duties for developed countries. 

Regulatory and preventive measures significant in the control ot 

industrial activities for environmental protection are also 

laid down. Thus Environmental impact assessment should be under-

taken for proposed activities that are likely to have an adverse 

impact on the environment. Economic instruments like polluter 

pay principle has to be envisaged. Fixing environmental standards 

for pollutants ensuring liability of polluters and compensation 

for the victiws should form national level steps for checking 

industrial activities. It is made obligatory on the part of 

States to provide prior and tiwely notification and relevant 

information to potentially aftected ones when activities lead to 

adverse transboundary environmental effect. 

UNCED and Global Conventions 

The two conventions elaborately negotiated and made ready 

for signing at RiO Summit are the Con. ention on Biological 

Diversity150 and Convention on Climate change. 151 The conven

tion on Biological diversity 1s noteworthy tor the emphasis 

given to adoption of regulations relevant tor controlling 

150. Supra. n.147 at p.206. 

151. Id., p.207. 



375 

industrial activities. It also accepted the idea that industrialised 

countries must help developing countries financially and with 

techno] ogical inform tioD. 152 

In the control of industrial pol1ution. it is the conv~n-

tioD on cliwate change that is of great significance. The conven-

tion aim is to protect the atmosphere from pollutant gases that 

trap heat from the sun. 153 But the final document did not 

provide for specific timetables and targets for limiting emissions 

of green house gases by industrialised countries. 

Agenda 21 

It is "an agreed programme of work by the international 

community addressing major environment and development priorities 

for the initial period 1993-2000 and leading into the 21st century~5~ 

There are several programmes envisaged under the Agenda havln& 
15-Significance and demanding control of industrial pollution. ~ 

152. Id., p.206. Thus countries shall adopt regulations to 
conserve their biological resources and impose legal 
responsibility upon nations for the environmental impacts 
of their private companies in other countries. 

153. Id., p.207. 

15~. Id., p.208. Agenda 21 is a document of 800 pages contain
Ing 40 cbapters with 115 specific clean-up programmes 
~rouped into four parts: (1) the socio-economic dimension 
(habitats, health, demography consumption and production 
patterns etc.) (2) Conservation and resource management 
(atmosphero, forests, water, waste, chemical products etc). 
(3) Strengthening the role of NGOs and other 80cial 
~roups such as trade unions, women. youth etc. and 
(4) means ot implementation (financing, institutions etc). 

155. Id., pp.208-222. Chapters having relevance for the control 
of pollution are chapter 9 - protection ot the Atmosphere, 
chapter 18 - protection ot water resources, chapter 19-
Environmentally and management of toxic chemicals , 
chapter 19 - 20 - Manage~ent of hazardous waste;chapter 21-
Management of Solid waste; ohapter 22 - Management of radio 
active waste and chapter 3~ - Transfer ot technology. 
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Agenda proposed activities for meeting the new challenges or 
156 the so called second generation environmental issues, the 

consequence ot indiscriminate industrial activities that are 

threats to the atmo6phere. 157 Activities in the energy 

transport and industrial development have to be aore enviroD-

mentally friendly and agenda proposed additional and alterna

tive measures for improving them. 158 The activities proposed 

included research and study into the processes affecting the 

atmosphere to develop methodologies and identify threshold levels 

ot atmospheric pollutants and levels of green house gases; esta-

blishment of wore observation stations for global atmosphere watch 

participation and training for developing countries and exchange 

of data and information. 

It also proposed national level policies for EIA, sustain-

able land use in addition to promoting environment friendly 

technologies. Early warning system and response mechanism tor 

transboundary air pollution trom industrial accidents and co-

operation among states in matters of transboundary water pollution 

are proposed by the Agenda. 

156. Supra. n. The first generation environmental issues are 
pollution and trom activities associated with poverty 
and under issues are identified as global warminc 
(climate change). 

157 • "Agenda 21 - Sele cted chapters -Environmental Policy 
and Law, 22/lf. (1992) p.275) •. 

158. ~.~ pp.276-277. 
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For environmentally sound management of toxic chemicals 

and hazardous waste Agenda proposed measures such as education 

on chemical safety, information exchange and transfer of tech-

nology active co-operation and participation ot the international 

community government and industry and transfer of technology 

from developed countries to the developing. Agenda also sought 

the prohibition of storage or disposal ot radioactive wastes 

near marine environment unless it is proved that such storage 

or disposal poses no unacceptable risk to people and marine 

environment. 159 Strengthening the role ot various sections 

whose participation" can a.":d to eradicate the problem ot pollu-

tion at the grass roots is yet anotner policy envisaged tor 

future action. 160 Agenda 21 called tor the "green fund" at the 

national level for the implementation and proposed special 

assistance to the least developed countries. 

Agenda 21 is to be implemented by the institutional 

arrangements envisaged under chapter 38 and it can be seen that 

all agencies of the D.N. hava a key role to play 1n the imple-

t t " 161 men a 10n process. It specitically proviaed tor NGOs parti-

cipation 1n the implementation process and establishment of a 

159. Id., p.216 chapter 19-22. 

160. Id •• pp.216. 217 (cnapter 27-33). 

161. Id., chapter 38 see also ftInte~natlonal Institutional 
Arran~ement·. E:nvironlllenta 1 Policy and~. 22/4 
(1992) p.297. 
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high level commission on Sustainable Development as follow up 
162 to UNCED and monitor the implementation of Agenda 21. 

Thus the 53 member commission on Sustainable Development 

(CSD) was formally established by the Economic and Social 

CounCil of U.N. Access to information on environmentally 

sound technologies formed the cardinal principle adopted by 

CSD. 163 

United Nations Environment Program~ (UNEP) 

~p followed the functional strategy laid down by 

the Stockholm Action Plan. ~P acted as a coordinator o! 

environmental programmes at different levels and as a catallst 

th t t tl 1 1 1 actlon8. 16~ >n~p 1 1 1 1 a promo e na ona eve U~~ pr ne p e8 are on y 

guidelines to be taken into consideration by nations in their 

165 environmental programmes. Co-operative programmes of UNEP 

162. 
163. 

16~. 

Supra. n. 288. 

Ibid. This includes marketing technology transfer 
development of a suitabla infrastructure for technology 
transfer and role of transnational corporations in 8uch 
transfer to developing countries. Regarding the financial 
issues the recommendations included international and 
national policies on environmental and economic instrument. 
conductive to mobilising domestic aDd external financial 
resources to iDlplement Agenda 21 including economic and 
fiscal incentives and mechanisms. 

Patricia ~.Birnie and Alan E.Boyle. supra. n.t at p.51. 
165. Gopesh Nath Khanna, ~upra.· n.7 at p.1~7. 
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and UNCTAD in the general field of environment and development 

covers topics of international interest like transfer of technology 

and th~ir environmental effects. 166 The aiming at development 

of international environmental law and initiated programmes167 

UNEP undertook to provide technical assistance to developing 

countries ror the development of their environmental legislation. 168 

Intern~tional exchange or information is another area where ONEP 

showed considerable advancement. 169 

An evaluation of its programmes by the end of UNEP's 

first decade was made in 1982.170 The Nairobi Conference 

entrusted UNEP to focus its attention on three major areas 171 

160. Brief on "State of the Environment-, 69th IP Conference. 
Department of Environment taken from ~orld Environment 
(Loksabha Secretariat. New Delhi) p.2. 

167. ~fartin Amattes. -The UNEp· in Environmental Policy and 
Law, 1 (1975) p.53. 

168. Supra. n.164 at p.47. 

169. Gopesh Nath Khanna. ~.cit •• p.147. 
Thus International Referral System IRA INFPTE RRA) Was 
designed by ~~P to improve the access of the deCision 
makers everywhere. It is a highly decentralized network 
with Simple and flexible procedure tor ita operation. 
IRPrC (Information Register for Potential and Toxic 
Chemicals) is another international source of information. 
It ultimate purpose is to help reduce the health hazards 
associated with the chemicals in the environment. 

170. .21 I.L.M. (1982) p.676-678. In May 1982 ONEP convened in 
Nairobi a seSSion of the Governing Council of ONEP to 
commemorate the 10th Anniversary of the Stockhol. 
Conference on Human Environment. 

171. Nairobi Declaration and a deciSion on -Environment in 
198~·Retrospect and Prospect- 22 I.J.I.L. 468 (1982) p.468. 
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such as global level approach to environmental problems by 

promoting international cooperation, economic and social poli-

cies along with education and training. UNEP decision to propose 

environmental impact assessment as a process for sustainable 

development is a positive step in line which this above 

t · 172 sugges lone 

In the field of international environmental law UNEP 

adopted programme for the Development and Periodic Review of 

Environmental Law (Montevideo programme).173 UNEP prinCiples 

were only to be used as guidelines and recommendations in 

formulating national and international programmes. Its s1gni-

ficance is great in promoting international programnes thus 

developing international environmental protection policies. 

It can be seen that the role of UNEP in the grovth of global 

environmentalism is great. But the direction ot industrial 

growth in the developing countries does not shows that UNEP 

succeeded in arousing awareness at th~ national or local level. 174 

172. UNEP) ·Principles of Environmental Impact Assessment
Environmental Policy and Law, 17/1 (1987) p.36. 

173. (Patricia) supra. n.16~ at pp.~8-~9. The Montevideo 
programme can be grouped loosely into three categor1es! 
(1) conclusion ot international agreements (ii) develop
ment of international principles, guidelines ana standards 
(iii) provision ot international aSSistance for natio(~l 
legiSlation and administration. 

174. 
Gopesh Nath Khanna at p.167. uNEP though created conscious
ness failed to recbncile the developing countries to the 
need tor sustainable industrialism. 



After an indepth analysis of the State ot the environment 

20 years after the Stockholm Conference UNEP came to the 

conclusion that environment is still deterioration. 175 In 

1991 it proposed the ne~ areas for consideration in the for

mulation of a programme of work tor next decade. 176 In the 

control ot industrial pollution at the international level. 

International Chamber of Commerce plays a credible rOle,177 

ICC adopted the BUSiness Charter for sustainable development178 

175. UNEP Governing Council, "Third Special Session". 
Environmental Policy and Law, 22/2 (i992) p.67 at 68. 
R~fontevideo Follow-up", Environmental Policy and 
Law. 22/2 (1992) p.7~ at p.75. 

176. Id., p. 75. 
Such as: (1) Marine Pollution From Land Based 
sources (2) Protection of the Stratospheric Ozone 
layer (3) Transport, handling and disposal of 
hazardous wastes. 

177. Steran Banerfeinu, "Second ~orld Industry on its 
70 UNCED 1992· - Environmental Policy and Law, 
21/3/q (1991) p.150. ICe initiates in this direc
tion started with the "Rnvironmental Guidelines 
for World Industry·, 

178. Ice - "Business charter for Sustainable Development
Environmental POliC1 and Law, 21/1 (1991) p.llt. 
The projects are {1 Business charter for sustainable 
development; (2) Global climate change; (3) Energy 
efficiency; (4) Transfer of environmental technology 
and know-how; (5) Wiuer participation in the policy 
process; (6) Environmental education and Inter
national harmonization. 
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to provide guidance on environmental management to all 

types of busine8s enterprise around the world. The Second 

World Industry Conference on Environment Management was 

bailed as a "milestone in industrial environmental pOlicy·.179 

The tinal declaration of WICCM II at the outset acknowledged 

sustainable development as a global challenge, a shared 

responsibility of all sectors ot society including 

governments. the consumer. industry a~ co..erce. 180 

179. Supra. n.177. 

180. Environment.l Policy and Law, 21/3/4 (1991) p.179. 
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CHAPTER XI 

CONCLUSIONS AND SUGGeSTIONS 

Industries constitute the main spring of development. 

Without industrial development no country could reach a stage 

in which a decent living for its citizens would be achieved. 

Increasing production to meet the basic needs of society 

augmented scientific invention and machine oriented industrial 

order. While search for raw materials and market for products 

led to colonialization in early days, the immense industriali

sation brings today in its train myriad probleas of pollution. 

including the dumping of industrial wastes. In order to block 

the eeo-terrorism of dumping wastes the undeveloped countries 

have to wake up w~th new awareness and adopt the NIMBY(not in 

my backyard) approach. 

Environmental pollution ls a burning global issue. 

It is more serious and dangerous than terrorism. Started with 

the discovery of fire and development of civilization. pollution 

went unnoticed throughout the centuries of human growth until 

its adverse effects on human environment become explicit. 

During the forties after the Second World _ar and the fifties, 

it was realized that the self purifying and regenerating 

capacity of nature i8 not unlim1ted and that the situation will 

lead to disasters making life on this planet impossible. The 

need to preserve air, water and other natural environment 

became increasingly obvious. 
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National concern tor environment started in our country 

only atter the cause of protection of environment received global 

attention. Till then. there Was only piece meal treatment of 

the problems in islands ot isolated provisions ot those statutes 

unconnected with either environment as such or pollution in 

particular. Real concern for environment in India starts with 

the Fourth Five Year Plan, becomes prominent through Sixth and 

Seventh Plans, gets retlected in legislation on water and air 

pollution and has the climax in Environment Protection Act with 

its plethora ot delegated powers distributed among various 

agencies under the Act through Rules. notifications and orders. 

At present legal control ot industrial pollution is in 

a scattered framework of piece meal processes with overlapping 

proviSions and authorities. It is true that control ot indust

rial pollution cannot be looked at in an isolated manner ~ivorced 

from measures to control other pollution or even troa those to 

control Wider environmental hazards. Instead ot separate 

legislation for control ot water and air pollution. a comprehensive 

legislation covering pollution ot varying types $. the desideratum. 

The new legiSlation can elilninate the drawbacks ot the existing 

pollution control regime. 
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At present, duty of controlling pollution is thrust upon 

diverse authorities. Compartmentalization of control measures 

without co-ordination is unwelcome and needs change. Though 

Pollution Control Boards in the States and at the Centre have 

many things to do, their structure and composition with interest 

representation and without freedom to act meaningfully in emergency 

and the indifference of other governmental agencies to co-operate, 

present a disappointing scene. Structural changes are felt 

necessary. The Board with too many official domination and 

packed with inexpert and indifferent members should give way to 

a small compact decision making and enforcing authority. True 

that amendments in the riater and Air Act have made the agency 

more powerful and that the delegation ot powers under the Environ

mental Act has converted the Board into a dynamic institution. 

Of recently, in Many cases in which courts have seized of the 

problems of environmental pollution, the Boards act and report 

in a more objective and independent manner. But old habits 

die hard. The perspectivesof the Board should also Change. 

Structural change would give a magic touch. ~hat is needed is 

a pollution control authority with more functional and institu

tional freedo~ to act without fear of favour. 

Pollution control has to begin trom the grass roots. 

An agency at the State level alone cannot achieve the objectives. 

Planning decisions at rural levels Should necessarily incorporate 
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environmental values so that schemes tor starting industries 

should be sate and pollution free. An environmental officer 

with advisory function to help village panchayats in taking 

environmentally benign decisions at the design and installation 

stages of establishing an industry is necessary. wEnvironmental 

protection- should be an item not only in the concurrent list of 

schedule 7 to the Constitution but also in the list of matters 

entrusted to the panchayati institutions in the Schedule 11. It 

is heartening to note that so far as municipalities are concerned 

the Constitution of India lives up to the expectation. 

A three tier system ot environmental authorities at the 

rural. urban and district levels can help anj co-ordinate the 

activities ot the existing Board. Preferably, the nomenclature 

of the Board can be changed to State Environment Protection Board. 

Constituting environmental tribunal consisting of not only 

legal expertise but scientific and technological inputs is si~ 

qua non for efficient disposal of complaints against environ

mentally malign decisions. The new National Environment Tribunal 

Act 1995 provides a tribunal only to deal with compensation for 

victims ot pollution just as a motor vehicles accident tribunal. 

But industrial pollution is a malady not only to be remedied 

but to be prevented. Environmental courts can go into all 

parameters of environmental decisions and pronounce whether or 

not they are right or wrong. The traditional court bereft of 

technological expertise is not in a position to do this job. 
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It is true that the penalties provided in the Water, 

Air and Environment Acts are insufficient and need to be made more 

stringent. However, criminal sanctions seem to be a weak instrument 

of pollution control in a country which is at the take otf stage 

ot industrialization. Industrialists are considered rather as 

aessengers of development than as potential offenders. Sanctions 

such as closure. suspension and stoppage ot facilities in case 

of environmental faults shall be more effective than cri.inal 

sanctions. They act as a sword of Democles over the industries 

and will be a true deterrent. Liberalization has already set in; 

but there can be no liberal attitude towards environmental delict. 

Economic incentives coupled with adoption ot polluter pay doctrine 

and imposi~ion of pollution taxes will go a long way in removing 

the evil of industrial pollution. 

In the wake of New Industrial Policy based on liberalisa

tion a long list of small scale industries fall outside the 

purview of environmental clearance. The Indian concept of environ

mental im»act assessment introduced under the Environment Act 

by notification excludes the entire gamut of small scale 

industries and r.elates only to scheduled industries covered by 

the notifica~ion. Most of them are subjected to ETA only it the 

investment goes above ~.50 crores. This provision dilutes the 

impact assessment considerably. ErA merely based on the quantum 

ot investment and on the accident of betng included in the schedule 
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is not a scientifically acceptable idea. The significant environ

mental effects of the project. whether big or small. should be the 

criterion for impact study. Small scale industries have equal 

potential for pollution and hence Shall not be exempted from the 

requirement of environmental clearance. There should always be 

a preliminary study to know Whether or not projects bring s1gn1-
thAt 

ficant etfects on environment. It it 1s found~ there are such 

effects, a detailed assessment with adequate public participation 

should tollow. 

Environmental information should be given preferably to 

the general pUblic and invariably to the affected people before 

EIA is made. The environment impact notification fai~s in this 

respect also. Although the notification original~y aimed at 

public partiCipation in impact process. later amendments to the 

notification made this discretionary. Divulgence of information 

is now made subject to the public interest privilege. This 

situation leaves environment_lists .nd people .ffected by 

the project completely in the dark and is not conducive to 

sustainable development. An open mandatory impact assess.ant 

scheme i8 absolutely necessary. 

Eco-mark is an incentive scheme for industries. But tew 

industries eligib~e to get the label come forward to accept the 

otfer. Eco-Iabelling should be encouraged by providing tax reduc-

tions and promoting consumer awareness to use only eco-friendly 

products. 
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Recycling is necessarily to be promoted. Industries 

thriving on byproducts and wast~s of oth~r industries should 

be not only promoted but allowed to be located close to the 

latter. 

Orders by courts to shift industries to the outskirts 

ot cities are many. But the tendency always is that the 

surrounding areas of an industry get developed faster and 

become densely populated. This scenario makes it imperative 

to impose not only restrictions for siting industries in 

residential areas but also preventive measures against conglo

moration of residential colonies around industries. This is 

also the reason why green belt around the places where indus

tries are located are to be made mandatory. 

MUltidimensional incentives have to be provided in 

addition to regulatory mechanisms. Just as International 

Chamber of Commerce plays an active role in environmental 

issues at the international level. Chambers of Commerce 

within the country should get involved in environmental 

matters at the national and state level. Officials involved 
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in decision-making processes with regard to industry siting 

and licensing are to be trained and educated on environmental 

matters. More otten than not, judiciary shows reluctance to 

interfere in environmental policy decisions and adopts the 

traditional technique ot judicial deference to environmental 

decisions ot the administration. despite its activism in 

appointing commissions to investigate and issuing directions 

to abide by standards. A mandatory impact assessment with 

public partiCipation and with provision for a review by 

specialized environmental courts will eliminate the possible 

evils of this judicial passiveness. 
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Appendix I 

Environment (Protection) Act, 1986 (No.29 ef 1980) 

(Some relevant provisions are given under) 

An Act to provide for the production and improvement of 

environment an~ for matters connected therewith 

2. Definitions - In this Act, unless the context otherwise requires, 

(a) "environment" includes water, ?ir and land and the inter 

relationship which exists among and between water, eir 

and land, and property; 

{bJ "environmental pollutant" means any solid, liquid or gaseous 

substance present in such concentration as may be,or tend 

to be, injurious to environment; 

(c) "environmental pollution" means the presence in the 

environment of any environmental pollutant; 

(d) "handling", in relation to any substance, means the 

manufacture, processing, treatment, package, StorAge, 

transportation, use, collection, destruction, conversion, 

offering for sale, transfer or the like of such substance; 

(e) "hazardous substance" means any substance or prep?rati0~ 

which, by reason of its chemical or physico-ehemical 

properties ~r handling, is liable to cause harm to human 

beings, other living creatures, plants, micro-organism, 

property or the environment; 
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(f) "Occupier", in relation to any factory or premises, means 

a person who has control over the affairs of the factory 

or the premises end includes in relation to any substance, 

the person in possession of the substance; 

(g) "prescribed" meanS prescribed by rules made under thie Act. 

3. Power of Central Government to take measures to protect and 

improve environment - (1) Subject to the provisions of this Act, 

Central Government shall have to the power to take all such 

measures as it deems necessary or expedient for the purpose of 

protecting and improving the quality of the environment and 

improving the quality of the environment and prev nting, contro

lling and abating environmental pollution. 

(2) In particu12r and without prejudice to :he generality of the 

provisions of su~ection (1), such measures may i"clude measures 

with respect to all or any of the following matter~. namely:-

(i) co-ordination of actions by the State Governments, 

(ii) 

officers and other au'hcrities-

(a) under this Act, rr the rules mnd- :icreunder; or 

(b) under any other law for the time being in ~orce 

which is relatable to the objects of this Act; 

planning and execution of a nation-wide progr~mme for 

the prevention, control and abatement of environmental 

pollution; 

(iii) laying down standards for the quality of environment 

(iv) 

in its various aspects; 

laying down standards for emission or discharge of 

environmental pollutants from various sources wh~tsoever: 
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Provided that different sta,dards for emission or disch?r~e 

may be laid down under this clause from different sources having 

regard to the quality or composition of the emissi'ln or dischar1e of 

environmental pollutants from such sources; 

{v} restriction of areas in which any industries, operations 

or processes or class of industries, operations or 

processes shall not be carried out or shell be carried 

out subject or certain safeguards; 

(vi) 

(vii) 

(viii) 

(ix) 

laying down procedures and safeguards for the preven-

tion of accidents which may cause environmental 

pollution and remedial measures for such accidents; 

laying down procedures and safeguards for the 

handling of hazardous substances; 

examination of such manufacturing procesEes, 

materials and substances as are likely to cause 

environmental pollution; 

carrying out and sponsoring investigations and research 

relating tc problems of environmental pollution; 

(x) inspection of any premises, plent. equipment, 

machinery, manufacturing or other processes, materials 

or substances and giving, by order, of such directions 

to such authQritie~, officers or persons as it may 

Gonsider necessary to take steps for the prevention, 

control end abatement of environmental pollution; 
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(xii) 

(xiii) 

(xiv) 
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establishment or recognition of environmental 

laboratories and institutes to carry out the functions 

entrusted to such environmental laboratories and 

industries under this Act; 

collection and dissemination of information in 

respec~ of matters relating to environmen~al polluticn; 

prevention of manuals, codes or guides relating to 

the prevention, control and abatement of environn,en~El 

pollution; 

such other mat:ers as the Central Government deems 

necessary or expedientfor the purpose of securing the 

effective implementation of the provisions of this Act. 

, 
{(3.) The Central Government may, if it considers it necessary 

or expedient so to do for the purposes of t~is Act, by order, publi-

shed in the Official Gazette, constitute an authority or authorities 

by such neme or names as may be specified in the order for purpose 

of exercising and performing such of the powers and functions 

(including the power to issue directions under 5ec.~ of the Central 

Government under this Act and for taking measures with respect tc 

such of the matters referred to in sub-section (2) as may be mentioned 

in the order and subject to the supervision and control of the Central 

Government and the proviSions of such order, such authority or 
. 

authorities may exercise the powers or perform the functions or take 

the measures so mentioned in the order as if such authority or 

authorities had been empowered by this Act to exercise those powers 

or perform those functions or take such measures. 
! 
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5. Power to give directicn5. - Notwith5~?nding anything 

contained in any o~her law but subject to the provisions of this 

Act, the Central Government may, in the exercise ef its powers 

and performance of its functions under this Act, issue directions 

in writing to any person, officer or any authority and such person, 

officer or authority shall be bound to comply with such directions. 

,Explanation - For the avoid?nce of doubts, it is hereby 

declared that the power to issue directions under the section 

includes the power to direct -

(a) the c:osure, prohibition or regulation of any industty 

operation or process; or 

(b) stoppage or regulation of the supply of electricity 

or water or any other service. 

6. Rules to regulate environmental pollution. - (1) The 

Central Government may, by notification in the Official Gazette, 

make rules in respect of all or any of the matters referred to 

in Sec.3. 

(2) In particular, and without prejudice to t.he generality 

of the foregoing power, such rules may provide for all or any of 

the following matters, namely:-

(a) the standards of quality of air, water or soil for 

various areas and purposes; 

(b) the maximum allowable limits of concentration of 

various environmental pollutants (including noise) for different areas 

(c) the procedures and safeguards for the handling of 

hazardous substances; 

(d) the prohibition and restrictions on the location of 

industries and the carrying on of processes and ~peraticns in 

different areas; 
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(f) the procedures and safeguards for the prevention of 

accidents which may cause environment pollution and for providing 

for remedial measures for such accidents. 

7. Persons carrying on industry, operation, etc., not 
, 

to allow emission or discharge of environmental pollutants in excess 

of the standards.--No person carrying on any industry, operation or 

process shall discharge or emit or permit to be discharged or emitted 

any environmental pollutants in excess of such standards as may be 

prescribed. 

8. Persons handling hazardous substances to comply with 

procedural safeguards.--No person shall handle any hazardous sub-

stance except in accordance with such procedure and after complying 

with such safeguards as may ba prescribed. 
9. . .. 

10. Powers of entry and inspection.--(1} Subject to the 

provisions of this section, any person empowered by the Central 

Government in this behalf shall have a right to enter, at ell 

reasonable times with such aSSistance as he considers necessary, 

any place--

(a) for the purpose of perfor~ing any of the functions 

of the Central Government entrusted to him; 

(b) for the purpose of deter~inin9 whether and if So 

inwha~ menner,any such functions are to be performed 

or whether any provisions of this Act or the rules 

made thereunder or any notice, order, direction or 

authorisation served, made, given or granted under 

this Act is being or has been complied with; 
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(c) for the purpose of ex?~ing and testing any equipment, 

industrial plant, record, register, document or any 

oth_I material object or for conducting a search of 

any building in which he has reason to believe that 

an offence under this Act or the rules made thereunder 

has been or is being or is about to be committed and 

for seizing any such equipment, industrial plant, 

record, register, document or other material object 

if he has reasons to believe that it may furnish 

evidence of the commission of an offence punishable 

under this Act or the rules made thereunder or that 

such seizure is necessary to prevent or mitigate 

environmental pollution. 

(2) Every person carrying on any industry, operation or 

process or handling any hazardous substance shall be b~und to render 

all aSsistance to the person empowered by the Central Government 

under sub-section (1) for carrying out the functions under that 

sub-section and if he fails to do so without any reasonable cause or 

excuse, he shall be guilty of an offence under this Act. 

(3) If any person wilfully delays or obstructs any person 

empowered by the Central Government under sub-section (1) in the 

performance of his f~nctions, he shall be guilty of an offence under 

this Act. 

(4) The provisions of the Code of Cri~inal Procedure, 1973 

(2 of 1914), or, in the relation to the State of Jammu & Kashmir, or 

any area in which that Code is not in force t the provisions of any 

corresponding lawin force in that State or area Shall, so fer as may 

be, apply to any search or seiZure under this section as they apply to 
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any search or seizure made under authority 0 a warrant issued 

under Sec.94 of the said Code or. as the case may be. under the 

corresponding provision of the said law. 

11.... 12. Environmental Laboratories.--(1} The Central Govern

ment may, by notification in the Official Gaze~te.-

(a) establish one or more environmental laboratories; 

(b) recognise one or more laboretories or institutes 

as environmental laboratories to carry out the 

functions entrusted to an enviro.ment2l l~borBtory 

under this Act. 

(2) The Central Government may~ b~ notificaticn in the 

Official Gazette make rules specifying -

\a) the functions of the environmental laboratory; 

(b) the procedure for the submiSSion to the said 

laboratory of samples of eir, water, soil or other 

substance for analysis or test, the form of the 

laboratory report thereon And the fees p?y?ble for 

such report; 

(c) such other matters as may be necessAry or expedient 

to enable that laboratory to carry out its functions. 

15. Penalty for contravention of the provisions of the Act and 

rules, orders and directions.--(1) Whoever fails to comply with or 

contravenes any of the provisions of this Act, or the rules made or 

prders of directions issued thereunder, shall, in respect of each 

failure or,contravention, be punisnable with imprisonment for a term 

which may extend to five years or with fine which may extend to one 

lakh rupees, or with both, and in case the failure or contravention 

continues. with additional fine which may extend to five thousand 
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rupees for every day during which such failure or contravention 

continu~s after the conviction for the first such failure or contra

vention. 

(2) If the failure of contravention referred to in sub

section (1) cont:,ues beyond a period of one year after the date of 

conviction, the offender shall be punishable with imprisonment for 

a term which may extend to seven years. 

13.14.15 •• (16) Offences by compenies.--{1) Where any offence under 

this Act has been committed by a company. every person who, at the 

time the offence was committed, was directly in charge of, 2nd was 

responsible to, the company for conduct of the business of the 

company, as well as the company, shall be deemed to be guilty of 

the offence and shall be liable to be proceeded against and punished 

accordingly: 

Provided that nothing contained in this sub-section shall 

render any such person liable to any punishment provided in this 

Act, if he proves that the offence was committed withcut his knowledg 

or that he exercise all due dilligence to prevent commission of such 

offence. 

(2) Notwithstanding anything contained in sub-sec:io~ (1), 

where an offence under this Act h2s been committed by a company nnd 

it is proved that the offence has been committed with t~e cnnsent or 

connivance of, or i~ attributable to any neglecton the part of, any 

director, manager, secretary nr other officer of the comp~ny, such 

director. manager, secretary or other officer shell be also deemed to 

be ~uilty of that offence and shall be liable to be proceeded against 

and punished accordingly. 
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Explanation--ror the purposes of this section, -

(a) "company" means any body corporate and includes B firm or other 

association of individuals; 

(b) -director- in relation to a firm, means a partner in the firm. 

'17- Offences by Government Departments.--(1) Where an 
! 
f 

o~fance under this Act has been committed by any Department of 

Government, the Head of the Department shall ~e deemed to be guilty 

of tha offence and shall be liable to be proceeded against and 

punished accordingly: 

Provided that nothing contained in this section shall 

render such Head of the Department liable to any punishment if he 

proves that tha offence committed without his knowledge or that he 

exercised all due diligence to prevent the commission of such offence. 

(2) Notwithstanding anything contained in sub-section (1), 

where an offence under this Act has been committed by a Department 

of Government and it is proved that the offence has been commited 

with the consent or connivance of, or is attributable to any neglect 

on the part of, any officer, other than the Head of the Department, 

such officer shall also be deemed to be guilty of that offence and 

shall be liable to be proceeded against and punished accordingly. 

18..~. 19. Cognizance of offences.--No Court shall take cogni-

zance of any offence. under this Act except on a complaint made by-

(a) the Central Government or any authority or officer 

authorized in this behalf by that Government; or 

(b) any person who has given notice of not less than 

sixty days, in the manner .prescribed. of the alleged 

offence and of his intention to make a complaint, to 

the Central Government or the authority or officer 
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authorised as aforesaid. 

2('.21 ••• 22. Bar of jurisdiction.--No civil court shall have juris-

diction to entertain any suit or proceeding in respect of anything 

done, action taken or order or direction issued by the Central 

Government or any other authority or officer in pursupnce of any 

power conferred by or in relation to its or his functions under 

this Act. 

23. Power to delegate._Without prejudice to the prc.'visions 

of sub-section (3) of Se~.3,the Central Government may, by notifi

cation in the Official Gazette, delegate, subject tc Euch conditions 

and limi~ations as may be specified in the notification, such of 

its powers and functions under this Act, ~xcept the power to consti

tute an authority under sub-section (3) of Sec.3 and to make rules unde 

24 •• 25J as it may jeem necesscry or expedient, to any officer, 5tate 

Government or other authority. 

~4. Effect of other laws.--(1) subject to the provisions 

of sub-section (2), the provisions of this Act and the rules or 

orders made therein shall have effect notwithstanding anything incon

sistent therewith contained in any enactment other than this Act. 

(2) Where any act or omission constitutes an offence puni

shable under this Act and also under any other Act then the offender 

found guilty of suc~ offence shall be liable to be punished under 

the other Act and not under this Act. 

~5. Power to make rules.-( 1) The Central Government mAY. 

by notification in the Official Gazette, make rules for carrying 

out the purposes of this Act. 

(2) In particular,and without prejudice to the generality 

of the foregoing power, such rules may provide for all or any of the 
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following matters, namely:-

(a) the stanjards in excess of which envircnmental 

pollutants shall not be discnar;ed er emitted 

under 5ec.7; 

tb) t~e procedure in accord2nce wi~h pnd the s?fequards 

in ccmplinnce with which Maz?rdous subs+pnces shall 

be handled or caused to be h~ndled under Sec.8; 

(c) the authorities or agencies to which intimaticn 

of the fact of occurrence or apprehension of 

occurrence of the disch?rge of any environment?l 

pollutant in excess of the prescribed standards shall 

be given and to whom all assistance shall be bound 

to be rendered under sub-section (1) ef Sec.9; 

{d} the manner in which samples of air, water, soil or 

other substance for the purpose Qf analySiS shall 

be' a ken un d er s'u b-s e c t ion (1) 0 f Sec. 1 1 ; 

(e) the form in which nctice of intention to have sample 

analysed shall be served under Cl.{a} ef sub-section (3) 

of 5ec.11; 

(f) :he functions of the environm~ntal l?bora'ories, the 

procedure for the submission to such labora'ories ef 

samples of air, water, soild and other substances fer 

analySiS or test; the form of l?boratory report; the 

fees payable for such report and other mat~ers to 

enable such laboratories to carry out their functiGns 

under sub-section (2) of 5ec.12; 
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(g) the qualifications of Government Analyst appointed or 

recognised for the ~urpose of analysis of samples of 

air, water, soil or other substances under Sec.13; 

(h) the manner in which notice of the offence and of the 

intention to make a complaint to the Central Government 

shall be given under Cl.{b) of 5ec.19; 

(i) the euthority or officer to whom any repcrt, re:urns, 

statistics, accounts and other information shall be 

furnished under 5ec.20; 

(j) any other matter which is required to be, Gr may b~, 

prescribed. 
Appendix - 2 

List of Industries for which standards for emission er discharge 

of environmental pollutants is specified under Environmental 

(Protection) Rules 

SCHEDULE 1 

(See rule 3) 

1. Caustic Soda Industry 

2. Man-made fibers (synthetic) 

3. Oil Refinery Industry 

4. Sugar Industry 

5. T h er,nal Power plan ts 

6. Cotton Textile Industries 

7. Composite Woollen Mills 

8. Dye' and Dye Intermediate Industries 

9. Electroplating 

10. Cement Plants Plant Capacity 

11. 5tone-crusing Unit 

12. Coke ovens 



1 3. 

14. 

1 5. 

16. 

1 7. 

1 g. 

19. 

20. 

21 • 

22. 

23. 

24. 

25. 

26. 

27. 

28. 

29. 

30. 

31 • 

J2. 

33. 

34. 

35. 

36. 

37. 

J8. 

39. 

40. 
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5ynLhetic Rubber 

Small Pulp and P~per Industry 

Fermentation Industry 

Leather Tanneries 

Fertilizer Industry 

Aluminium 

Calcium Carbide 

Carbon Black 

Copper, lead and Zinc Smelting 

Nitric Acid 

Sulphuric Acid 

Iron &. Steel 

Thermal Power Plants 

Natural Rubber Industry 

All types of Asbestos 

Chlor Alkali (Caustic Soda) 

Large Pulp and Paper 

Integrated Iron and Steel Plants 

Reheating 

Foundries 

Thermal Power Plants 

Small Boilers 

Oil Refineries 

Aluminium Plants 

Stone Crushing Unit 

Petrochemical 

Pharmaceutical Manufacturing and Fjrmulation Industry 

Pecticide 
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41 • Tannery 

42. Paint Industry 

43. Inorganic Chemical Industry 

44. Bullion Refining 

45. Dye and Dye Intermediate Industry 

46. Noise limits for automobiles 

41. Domestic appliances and construction equipments 

at the manufactJring stage to be achieved by the yeer 1993 

48. Glass Industry 

49. Lime Kiln 

50. 

51 • 

52. 

53. 

54. 

SS. 

Slaughter House, Mea t and 

Food and Fruit Processing 

Jute Processing Industry 

Large Pulp and Paper 

Small Pulp and Paper 

Common Effluent Treatment 

56. Diary 

57. Tanneries 

Sea rood 

Industry 

Plcmts 

S8. Natural rubber processing Industry 

59. Biogas -fired boilers 

60. Man-made fibre industry 

61. Ceramic Indus~ry 

62. 

63. Starch Industry 

64. Behive hard coke over 

6S. Briquette Industry 

66. 50ft Coke Industry 

61, Edible oil & Vanaspati Industry 

Industry 

58. Grganic Chemicals mAnufacturing industry 
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69. flour Mills 

70. Boilers 

71. Pesticide Industry 

72. Oil ilrilling ~nd Gas Extraction Industry 

73. Pharmaceuticals Industry 

74. Emission 5tandcrds for brick kilns 

75. Soda Ash Industry 

76. Emission Standard for 502 from Cupola furn?ce 

.:,ppendix - 3 

~CHEDULE III 
(:lee rule 3) 

Ambient Air Quality 5tandard~ in respect of Noise 

---------------------------------------------------------
A Industrial area 15 10 

B Commercial area 65 55 

c Residential area 55 45 

D Silence Zone 50 40 

Note-l. Day time is reckoned in between 6 a.m. end 9 p.m. 

Note-2. Night time is reckoned in between 9 p.m. and 6 e.m. 

Note-3. Silence zone is defined as areas upto 100 metres 
around such premises as hcspitals, educational 
institutions and courts. The Silence zones are to be 
declared by the Competent Authority. Use of vehicles 
horns~ loudspeakers and bursting of crackers shall 
be banned in these zones. 

Note-4.Mixed categories of areas should be declared as one 
of the four above mentioned categories by the Competent 
Authority and ·the corresponding standards shall apply. 



h~pendix - 4 

Ministry of environment and Fore~ts (Department of 

Environment, rirests and ~ildlife), Noti.No.G.5.R.5S,E), 

da+ed February 20, 1991, published in the Gazette of 

India, Part 11, Section 3 (ii), dated 21st Febru~ry, 1991, 

pp. 4-6 (No.23/1/91-PL) 

(1) The Government have decidej to institute a Scheme en 

Labelling of Environment Friendly Products. The scheme will 

operate on a national basis and provide accrediticn ~nd labe~ling 

for household and other consumer products which meet certain env~

ronmental criteria along with quality requirements ef the Indian 

5tand?rds for that product. The Label shall be known as the 

"ECOMARK" and will be of the design to be notified. 

Any product which is made, used or disposej of in a W?y 

that s~gnificantly reluces the hArm it would other~ise cause the 

environment could be considered as Environment Friendly Product. 

(2) Objec:ives of the ~cheme; 

The specific objectives nf the scheme Are as follows:

(i) fo pruvide an incentive fer m~~ufpcturers and 

( ii) 

(iii) 

(iv) 

importers to reduce adverse environmental impact of 

products. 

To reward genuine initia~ives by ccmp~nies to reduce 

adverse envircnmen~al impact of their products. 

To assist consumers to become environmentally reSLon

sible in their daily lives by providing information 

to take account of environmental f2ctors in their 

purchase decisions. 

To encourage citizens to purch~se products which have 

less harmful environmental impacts. 
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(v) Ultimately to improve the qu<'!lity of the environn,ent 

abd to encourage the sustainAble management of r' sourC8~ 

(3) Administrative and Organisational Structure--

There will be three stages leading to the ~ward of the 

"ECOMARKIt, -

1. A steering committee, set up in the Ministry of Environ

ment and forests, to determine the product cdtegories for 

coverage under the scheme and also formulate strategies fer 

promotion,implementation, future development ?nd improve~e~ts 

in the working of the scheme. 

2. A technical committee, set up in the Central Pollution 

Control Board, to identify the specific product to be 

selected and the individual criteria to be adopted, including, 

wherever possible, inter se priority between the criteria 

if there be mare than one. 

3. The ~jreau of Indian Standards to assess end certify the 

products and draw up a contract with the manufactures. allowing 

the use of the label, on payment of a fee. 

3.1.1. Steering Committee: 

A steering Committee shal~ be set up in the Ministry 

of Environment and forests by the CentrRl Government to decide the 

prod uc t ca tegori e"s to be take n up un der the sc heme, and to formu

late the strategies for promotion, future development and improve

ment of this scheme. The product categories will be notifitd from 

time to tims. 
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The functions of the Steering Committee s~a~l be 

as follawsz-

(a) ~election of the logo for the "ECOMARK". 

tb) Activities related to creation of m~S5 ~war~ness for 

promotion and ~ccept?nce G~ the scheme 

(c) Determin~ng the prod ,et cetegory to be ta<.e'l up under 

the scheme 

(d) Co-ordinating w2yS of ensuring that industry is ~ctive~y 

involving in the scheme 

(e) Securing the involvement of ether ~inistries, Govern-

ment Departments, Industry Associ?tions 2nd ether 

Non-Governmental Organisations and Consumer orga~is?tirns. 

(f) formulation of strategies for future development of the 

scheme 

{g} Identifying in8-itutions in India er outside which are 

engaged in the standardization of any article or process 

or improvement of quality of any article or process and 

recommending assistance to build consumer awareness. 

{h) Promoting programmes of comparative testing of products 

by ConSumer organisations and dissemination their ~esults 

to the general public. 

(i) Supporting any research for the formulation of ELui';ARt, 

products in the interests of Consumer groups. 

3.12. Technical Committee 

A Technical Committee shall be constituted ~y the Central 

Government to identify the individual products and determine the 

criteria for awarding the ECUMARK. The Committee shall function in 

the Central Pollution Control B02rd, New Delhi. 
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The following shall be the functions for the Technical 

Committee:-

(i) Identification of specific product~ for cla~sifyi,g as 

environment friendly. 

(ii) 

(iii) 

(iv) 

Reviewing the existing state of knowled~e end the 

environmental criteria being followed in other countries. 

Recommend the most appropriate criteria ~nd p a r 3 met e rs 

to designate various products as environment friendly, 

including the most important criteria, or individual 

products that have been specified for the purpose ~nd 

their inter se priority, whenever possible. 

Review the various technnlogies available for determining 

the criteria. 

(v) Recommend various laboratories end an21yst~ for product 

Rssessment to the Ministry of Environment and Forests. 

(vi) 

(vii) 

(viii) 

(ix) 

Evaluation of the envircnmentRl i~pact of the product~ 

and criteria from time to time. 

To review from time to time, the implementation of the 

schemes by the Bureau of Indian Stand?rds (EIS), inclu

ding the sample inspections done by it. 

Set up sub-committees for each product cRtegory if so 

required, including formulation of test programmes for 

compara-ive testing of products by ccnsumer organisetio~s. 

The technical committee may set up expert panels to 

advise it for specific products. 

The Bureau of Standards (815) shall implement the scheme. 
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Following shall be the functions of the BI5:-

(1) Assess the products for Ecomark, certify the product 

for award of the Ecomark; 

(2) Review suspend or cancel a licence, for the use of the 

Ecomark; 

(3) Mark inspections, and take such sa~ples for analysis of 

any material or substances as may be necessary to see 

whether any article or product in relation to which the 

£comark has been used, conforms to the contract or whether 

the Ecomark is improperly u~ed in relation to any article 

or process with or without a licence. 

(4) Certification and LicenSing: 

4.1 • Under the scheme the manufacturers shall apply for 

resting and certification of products which fall under the notified 

categories in terms of their compliance with published environmental 

criteria in the prescribed form. The terms and conditions governing 

operations of the licences including fees shnll be as Der the Bureau 

of Indian 5tandards Act and the regu.:..ations frame, thereunder. 

4.2. Testi~g and certification shall be c~rried ~ut by the 

Bureau of Indian StandardS. For pro d u c t c 2 t e '] 0 r i e s w h i ch h a v e . he 

Indinn ~tandards mark, the Bureau of Indian StandArds will ordinarily 

complete the task of certification within a period of three m2nths • 
. 

Products certified as eligible for the ECOMARK shall be licenced tc 

carry the ECOMARK for a prescribed time period. 

4.3. The product shall be reassessed after the prescribed 

period and the licence fee shall have to be paid egain for the mark. 

5. The criteria for Ecomark: 
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Environmental criteria for eacn product category will be 

notified by the Central Government and later on shall be trans

lated into Indian Standards by the Bureau of Indian Standards. 

he criteria shall be for broad environmental levels and aspects. 

but will be specific at the product levee Products will be 

examined in terms of the following main environmentcl impacts:

(a) That they have substantially less potenti?l fer 

pollution than ~ther comparable products in production, 

usage and disposal. 

(b) fhat they are recycled, recyclable, mnde from recycled 

products or biodegradable, where comparable products 

are not. 

(c) Tha' they make significant contribution to saving 

non-renewable resources, i~cluding non-renewable energy 

sources and natural resources, compnred with compnrable 

products. 

(d) That the product must contribute to a reduction of the 

adverse primary criteria which has the highest environ

mental impact associated with the use of the product, 

and which will be specifically set for ech of the 

product categories. 

In determining the primary criteria for a product, the 

follo~ing shall be taken into account:-

(a) Production process including source cf r?w ~?tericls; 

(b) Case of Natural Resources; 

{cl ~ikely impact on the environment; 

(d) Energy conservation in the production of the product; 

(e) Effect and extent of weste ariSing from ~hE production 

process; 
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(f) D~sposal of the product and i~s contciner; 

(g) Utilization of "Waste" and recyc:ed meteri2:s; 

(h) Suitability for recycling or packaging; 

(i) BiodeyradF_ility 



Appendix - 5 

Ministry of Environment and Forests. Notification No.S.O. 

60(E), dated January 27, 199~, published in the Gazette of 

India, Extra Part 11, Section 3 (ii), dated 27th January, 

i99~, pp.4-7, Sl.No.42/No.Z-/20/3/4/89-IA-I) as amended by 

S.0.356(8) dated May 4, i994 in 1994 C.C.L. (Ill) p.200. 

• • • • • • • 

In exercise of the powers conferreu by sub-section (1) 

and clause (v) of sub-section (2) of Section 3 of the Environ

ment (Protection) Act, 1986 (29 of 1986) read with clause (d) 

of sub-rule (3) of Rule 5 of the Environment (Protection) 

Rules, 1986, the Central Government hereby directs that on 

and from the date of publication of this notification in the 

Official Gazette, expansion or modernization of any activity 

if pollution load is to exceed the existing one, or new 

project listed in Schedule I to this notification, shall not 

be undertaken in any part of Indian unless it has been 

accorded environmental clearance by the Central Government 

in accordance with the procedure hereinattsr specified in 

this notification; 

2. Requirements and procedure for seeking enVironmental 

clearance of projects: 

I.(a) Any persons who desires to undertake any project in any 

part of India or the expansion or modernisation of any 

existing industry or project listed in the Schedule 

shall submit an application to the Secretary, Ministry 

or Environment and Forests, New Delhi. 



442 

The application shall be made in the proforma specified 

in Schedule 11 to this notification and shall be 

accompanied by a project report whlch shall. inter alia, 

include an Environmental Impact Assessment Report/and 

Environment Management Plan prepared in accordance with 

the guidelines issued by the Central Government in the 

Ministry of Environment and Forests trom time to time. 

(b) Case rejected due to submission ot insufficient or 

inadequate data and Plan may be re~'iewed as and when 

SUbmitted with complete data and Plan. Submission of 

incomplete data ~or the second time would itself be a 

, sufficient reason for the Impact Assessment Agency to 

reject the case sumn~rily. 

II. In case ot the following site specified projects: 

(a) mining; 

(b) pit-head thermal power stations; 

(c) hydro-power, major irrigation pro~cts and/or their 

combination including flood control; 

(d) ports and harbours (excluding minor port8); 

(8) prospectin~ and exploration of major minerals in 

over above 500 hectares. 



443 

III.(a)No construction work. preliminary or otherwise. relating 

to the setting up of the project may be undertaken till 

the environmental and site clearance is obtained. 

IV. In order to enable the Impact Assessment Agency concerned 

to monitor effectively the implementation of the recommen

dations and conditions subject to which the environ

mental clearance has been given. the project authorities 

concerned shall submit a half-yearly report to the 

concerned agency_ Subject to the public interest the 

Impact Assessment Agency will make compliance report& 

publicly available. 

v. If no c~mwents from the Impact Assessment Agency are 

received within the time limit. the project would be 

deemed to have been approved as proposed by p~oject 

authorities. 

3. Nothing contained in this Notification shall apply to; 

(a) any time falling under Entry Nos.3. 18 and 20 of 

Schedule I to be located or proposed to be located 

in the areas covered by the Notification's S.O.No. 

102(E)dat~d 1st February, 1989; S.O.No.114(E) dated 

20th February, 1991, S.0.416(£) dated 20th June. 1991 

and S.0.No.319(E) dated 7th May. 1992. 
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(b)any item taIling under Sntry Nos.i, 2, }, ~. 5, 7, 9. 

10, 12. 13. 1~, 16, 17, 19, 21, 25 and 27 ot Schedule 

it the investment is less than ~.50 crores. 

(c)any item reserved tor Small Scale Industrial Sector vith 

investments less than ~.1 crore. 

4. Concealing factual data or subwission of false, misleading 

data/reports, decisions or recommendations would lead to the 

project being rejected - approval, if granted earlier on the 

basis of false data, would also be revoked. Misleading and 

wrong information will cover the following: 

- False information 

- False data 

- .Engineering reports 

- Concealing of factual data 

- False recommendations or decisions 
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The project authorities will inti~ate the location of the project 

site to the Central Government in the Ministry of Environment 

and Forests while initiating any investigation and surveys. 

The Central Government in the Ministry of Environment and 

Forests will convey a decision regarding suitability or other

wise of the proposed site within a maximum period ol thirty 

days. The said site clearance will be granted lor a sanctioned 

capacity or for any mining lease and shall be valid for a period 

of five years for commencing the construction, operation or 

mining. 

III.(a)The report submitted ~ith the application shall be 

evaluated and assessed by the Impact Assessment Agency 

and if deemed necessary it may consult with a a 

Committee of Experts, having a composition as specified 

in Schedule III of this Notification. The Impact 

Assessment Agency (IAA) would be the Union Ministry 

of Environment and Forests. The Committee of Experts 

mentioned above Shall be constituted by the Impact 

Assessment Agency or such other body under Central 

Government authorised by Impact Assessment Agency 

in this r~gard. 

(b)The Said Committee of experts shall have full right ot 

entry and inspection ot the site or, as the case may be, 

factory premises at any time prior to during or atter 

the commencement of the operations relating to the 

project. 
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(c)The Impact Assessll16nt Agency will prepare a set of 

recommendations based on technical assessment of 

documents and data, furnished by the project authori

ties supplemented by data collected during visits to 

Sites or factories, if undertaken, and interaction with 

affected population and environmenta 1 groups, if 

necessary, Swnmary of the reports, the recommendation 

and the conditions subject to which environmental 

clearance is given, shall be made available, subject to" 

the public interest, to the concerned parties or 

environmental groups on request. Comments of the 

public may be solicited, if so decided by IAA within 

thirty days of receipt of proposal, in public hearings 

arranged tor the purpose atter giving thirty days' 

notice of such hearings in at least two newspapers. 

Public shall be provided access to the summary of the 

project reports/EnVironmental Management Plans at the 

Headquarters of the Impact Assessment Agency. 

The assessment shall be completed within a period of 

ninety days on receipt of the requisite documents and 

data from·the project authorities and completion ot 

public hearing, where required and decision conveyed 

within a maximum of thirty days thereafter. The 

clearance shall be valid for a period of five years 

from the commencement of the construction or operatioL. 



S C H E D U LE: I 

(See paras 1 and 2) 

List of Projects Requiring Environmental Clearance 

from the Central Government 

1. Nuclear Power and related projects such as Heavy ~ater 

Plants. nuclear fuel complex, rare earths. 

2. River Valley projects including hydel power, major irriga-

tion and their comoination including flood control. 

3. Ports. Harbours, Airports (except minor ports and harbours). 

q. Petroleum Refineries including crude and product pipelines. 

5. Chemical Fertilizers (Nitro~enous and Phosphatic) other than 

single superphosphate). 

6. Pe sticide s (Technical). 

7. Petrochemical complexes (Both Olefinic and Aromatic) and 

Petrochemical intermediates such as DMT. Caprolactam LAB 

etc. and production of basic plastics such as LLPOE, 

HPDE, ppPVC. 

8. Bulk drugs and pharmaceuticals. 

9. Exploration for oil and gas and their production, transpor

tation and storage. 

10. SynthetiC Rubber 

11. Asbestos and Asbestos products. 

12. Hydrocyanic acid and its derivatives. 

13. (a) 

(b) 

Primary metallurgical industries (such as product1on 
of Iron and Steel, Aluminium, Copper, Zinc, Lead and 
Ferro Alloys). 
Electric are furnaces (Mini Steel Plants). 
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14. Chlor alkali industry. 

15. Integrated paint complex including Inanu!acture of re sins 

and basic raw materials requirad in the manufacture of paints. 

16. Viscose Staple fibre and filawent yarn. 

17. Storage batteries integrated with manuta~turer of oxides 

of lead and lead animony alloy. 

18. All tourism between 200 m - 500 meters of High -.ater Line 

and at locations with an elevation of more than 1000 meters 

with an investment of more than ti.) crores. 

19. Thermal power pl.nts. 

20. Mining projects (major minerals) wi th lease 8 more tl1 an :J hectares. 

21. Highway Projects. 

22. Tarred Roads in Himalayas and or Forest areas. 

23. Distilleries. 

24. Raw Skins and Hides. 

25. Pulp. paper and newsprint. 

26. Dyes. 

27. Cement. 

28. Foundries (individual) 

29. Electroplating. 
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