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PREFACE

I am thankful to the Ministry of Human Resource Development (MHRD),
Government of India, for providing a scholarship for pursuing a PhD course of
study on any topic of Intellectual Property Rights (IPR) at the Schoo! of Legal
Studies, Cochin University of Science and Technology (CUSAT). | became
eligible for the PhD course of research study in 1PR after fulfilling the eligibility
criteria as | had accomplished my LL.M Degree from the CUSAT with a first class
with specialization in Constituttonal Law and Commercial Law which included
Intellectual Property Rights and | had also gualified for the UGC -NET in the year
2000. | passed the entrance and the subseguent interview for the PhD research
in 2001. 1 chose the topic of ‘Performer's Rights in India - A Study with Special
Reference to the Audiovisual Industry’ after giving much thought to several topics
in the realm of intellectual Property Law that | considered. Finally after much
study, thought and deliberation about the pros and cons of endeavoring on this
area of research, | submitted a synopsis for submission and registration to the
CUSAT. This was despite forewarnings about the perils of indulging on an
unexplored area of study particularly related to Intellectua! Property Rights where
angels feared to tread. But as destiny and my acumen beckoned, no mortal can

deny its will and | decided to do as it bid me to.

However, the perils of the subject matter were lighter in the face of the perils of
life as during the course of the PhD study | had to overcome vicissitudes on the
personal front - a near debilitating accident left me completely immobile and
confined to the bed for nearly five months. With recuperation being a painful
transition, being on two feet did not mean being comfortably mobile but despite
this | focused and renewed my research and began to execute all my travel
schedules. The major segment of the Indian audio-visual industry lay strewn
between three states — Kerala, Tamilnadu and the Maharashtra {the Western
sphere) Bollywood and therefore inevitably travel to these centers became
unavoidable. | must express my gratitude to the several personalities whom | met
for the purpose of research and who reciprocated with utmost warmth, humane
compassion and enthusiasm te answer my queries particularly on an area they

had infrequently thrown their thoughts on.

Cochin Universitv of Science and Technology
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During the course of my research | have had the occasion to visit around thirty-
six (36) institutions in order to collect information and refer material relevant to
the topic of my research. The institutions that | visited included Kerala State
Chalachitra Academy, Trivandrum, Center for Development Studies, Trivandrum,
C-DIT, Trivandrum, Indira Gandhi Center for Performing Arts, Bombay, University
of Bombay, Library, National Film Archive of India, Ministry of Information &
Broadcasting, Pune, Film and Television Institute, Chennai, Roja Muthiah
Memorial Library, Chennai, Malayalam Chalachitra Parishad, Chennai, American
Center Library, Chennai, Federation of Indian Chamber of Commerce &Industry
(FICCI), N. Delhi, Indian Law Institute, N. Delhi, National School of Drama, Delhi,
British Council Library, Delhi, Indian Council of Research in International
Economic Relations (ICRIER), New Delhi, South Indian Film Chamber of
Commerce, Chennai, South Indian Film Artistes Association, Chennai, Film
Employees Federation of South India(FEFSI), Chennai, Cine Musicians Union,
Chennai, Kerala Film Chamber of Commerce, Ernakulam, Association of
Malayalam Movie Artists (AMMA), Trivandrum, Malayalam Cine Technicians
Association( MACTA), Ernakulam, Association of Voice Artists (AVA), Mumbai,
All India Film Employees Confederation(AIFEC), Mumbai, Cine Dancers
Association, Mumbai, Cine Singers Association, Mumbai., Cine Musicians
Association, Mumbai, Junior Artists Association, Mumbai., Movie Stunt Artistes
Association, Mumbai, Indian Film Directors Association, Mumbai, Cine and
Television Artists Association, Mumbai, Sangeeth Natak Academy, N. Delhi,
indian Performing Rights Society (IPRS), Mumbai, Indira Gandhi National Center
for Arts, New Delhi, American Institute of Indian Studies, Archives Research
Center for Ethnomusicology, Gurgaon, Haryana.

| am immensely grateful to several personalities who gave me their time and
information that was from a reservoir of experience over several decades in the
audiovisual industry. The respected names (for the whole list of personalities
interviewed and contacted, see List of Personalities and Institutions Visited, p.
XXXVI) include Sri T.E.Vasudevan, Veteran Film maker — Producer, who headed
several organizations and welfare activities in the film industry, who coincidentally
was the first to be interviewed by me. | am grateful to him for the useful
discussions with him, which gave me a comprehensive understanding of the film

industry — a holistic perspective. | should mention the initial encouragement from
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Srimathi Dr. Uma J. Nair, a senior academic in Economics who as a fine gesture
sent me her published work on Economic Aspects of Film Industry in Kerala. She
also happens to be the daughter of yester year superstar, director, producer and
actor Sri Madhu. Sri Madhu himself gave me three hours of his time for
answering all the questions during the interview. Sri Devananad, whose name
still is synonymous with the flavor of Indian cinema, was generous with his time in
the midst of the work on his forthcoming film. 1 perhaps could have the distinction
of informing him that a case law in his name occupies much of the attention in
Intellectual Property Law (he was oblivious of something reported called Fortune
Films v. Devanand, A.l.R. 1978 Bom. 17 though he remembered the litigation).
My respects to the soul of Late Srimathi P.Leela whom | interviewed in Chennai
and whose life is the very example of the sacrifices that an artist has to overcome
in professional and personal life. Sri Jos Prakash, Sri Selvaraj, Sri Himanshu
Bhatt, Rajeev Menon (CINTAA), Shivlal Suvarna, Jaisheel Suvarna, Vishnu
Sharma and others at AVA (Association of Voice Artists), Rashid Mehtha, Sri
Sambathan and other officials at the various unions and other offices. | must
specially mention Sri Haripad Soman, Sri Viswas Nkjarackal, Sri Shibu S.
Kottaram & Sri Louis Mathew (Kerala State Chalachithra Academy). | must thank
all the staff at all the offices who were gracious with their hospitality. | must
particularly mention Sri V.K. Ravikumar (CEO Cera Chem Pvt Limited, Chennai),
Sri C.P. Surendran (Resident Editor, Times of India, Pune), Smt. Prabha
Narayana Pillai (W/O late M.P. Narayana Pillai, author & columnist, Mumbai) who
provided me accommodation at these places respectively during the course of

my research,

I am thankful to Dr. N.S. Gopalakrishnan for having been my guide for a
considerable period. The depositary of Intellectual Property Rights materials set
up by the MHRD at the School of Legal Studies was of immense help as it
exposed me to the finest commentaries in the realm of Intellectual Property Law.
| am extremely grateful to Dr. G. Sadasivan Nair for taking over as my research
guide and encouraging me with persistence and patience. | should in particular
mention Dr.AM. Varkey, DrV.S.Sebastian, DrValsamma Paul, Dr.
P..LeelaKrishnan and Dr. D. Rajeev who with their enquiries about the state of

my work and well-being, always kept up my spirit. | am thankful to Dr. K. N.
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Chandrasekharan Pillai who always wanted me to focus on the research and

complete my work at the earliest.

I am indeed grateful to my mother, my sister and near relatives for having been
beside me and nursed me during a time when | was unable to budge from my
bed to attend to anything to keep me going. Finally despite adversities on
several fronts if | have finished this work, it is solely because of the spirit of
rational enquiry, fortitude, integrity and a sense of aesthetics sown in me by my
uncle late Sri C.P. Ramachandran and my father late Sri C.P. Sreedharan as |
grew up. This thesis is a step towards what they always used to remind me about
what the purpose of life should be - to make the world a better place for future

generations.

| have devotedly researched and authored this thesis and | have also rendered
the entire task of typesetting my manuscript into the computer. | hope that this

thesis will make a difference to the life of the performer in the future.

Jayadevan.S.Nair
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INTRODUCTION

There are few occasions when the topic of a racy review, a popular chat show or
documentation is about the life of a performing artist rather than his artistry, his
indulgences and an account of the swagger of his heady success. The story of a
performing artists’ life is not in the cushioned success of star kids or the lucky
ones who made it on top of the charts but of those who need a call sheet the next
day to keep them living the day after. A casual scan of the entertainment industry
would reveal the least entertaining truth about the life of an artist - the
uncertainties and insecurity in the life of the artist is as unenviable as it is
enviable when the world reaches out to them. While the performers’ face-off with
adversities have been the same all over the world there is a merciless equity in
failures and bad tidings for the artists — for did we not hear an artist speak about
dropping culture and switching to agriculture or a sitar maestro who later
converted dope addicts with his sitar strings contemplate suicide due to
starvation or dancers dying in destitute old age homes penniless. All the while
when the radio next door is blaring their melodies, the television is popping their
hits and internet sites are streaming their music for the on demand clientele with
their pictures free for screen savers. The onslaught of technology, the fickle
tastes of the market and the rigors of time and age have dented the secure
environment of the artist.  This travesty of life is glaring in India while the world
around has begun to take stock by making amends and making life better for the

creative performing artist.

The performer is the disseminator of works of literary, dramatic artistic and
musical authorship. The performer has also distinguished his art fom as a
separate creative discipline. Despite the painstaking demands of the performing
art form, the performer has not been treated down the ages with the same
respect as literary authors. They inhabited the fringes of the society that was
considered disrespectful. Even when playwrights such as William Shakespeare
gave the world the best of their muses, the performers of their plays were treated
as rogues and vagabonds. There is a surprising similarity in these perspectives

towards the performer in different civilizations across the world. This trend can be

Cochin University of Science and Technology
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discerned both in times when art was fused with religion as also when

professional theater began to take roots.

The onset of affixation brought forth both a change over from the patronage
dependent artist to a market savvy artist but at the same time it ushered in
problems of a different kind. The avenue of live performance as a means of
livelihood was threatened by recorded performances and this ate away into his
employment and consequently his survival. The recorded performances and the
possibility opened up by its mechanical reproduction and broadcasting further
made the hapless artist enter into unfair bargains without a thought about future
profits. While this was sought to be addressed by resort to mutual and collective
bargaining contracts, there was little he could do against the piracy and
bootlegging engaged in by third parties. Further cross border activity made it
difficult even for producers to keep track of the pilferage of music and additional

profits.

The term “Performers’ rights” is used to mean the rights of the performer in his
performance as an intellectual creator in the same manner as copyright
protection is granted as recognition of the intellectual property in the efforts of the
literary, artistic and other copyright recognized entities. The grant of these rights
will cushion the performer against unauthorized and unlimited exploitation similar
to the secure environment that entities like literary and artistic authors protected
by copyright enjoy. The performers’ desire for rights arose in the face of
unemployment following the advent of affixation, reproduction and dissemination
through new technological breakthroughs and unfair bargains disproportionate to
the multifarious avenues of commercial exploitation. However it has been
witnessed that performers’ quest for such recognition has invited severe
opposition from both authorial as well as the investing interests in the industry.
This has impelled countries to be cautious in the grant of rights and the
performers’ have been granted secondary protection referred in the Intellectual

"

Property legal terminology as “ Neighboring” or “Related Rights”- a secondary

status in relation to the copyright recognized entities.

The quest of the performer has been two fold — one, to beget protection and two,

to enjoy it at par with those of the authors. On this road the performer has had to
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run into opposition that questioned their authorial value as well as the crucial
issue of practical implementation and administration of their rights without
jeopardizing the rights of the existing rights holders. Using persuasive logic,
innovative concepts and administering mechanisms in the statutory framework,
many of the fears have been laid to rest or endeavored to be tackled. Despite
the progress, reservations exist and cautious discriminations prevail in the
treatment of the performers’— distinctive treatment between the audio and the
audiovisual performer. The challenge is a continuing one in the context of the
technological flux in the realm of communications and the daunting task of

smooth commercial exploitation in a risk borne industry.

The objective of this research thesis is to ascertain the state of performers’ rights
in India with particular reference to the audio visual industry and to ascertain the
viability and options for sowing the statutory frame for performers’ rights as
adopted by international instruments and other legal systems of the world. Such
an exercise was felt to be useful considering the fact that though India can take
pride in the fact that it has the most prolific entertainment producing industry in
the world, a scan of the production environment from the commercial and legal
perspective is least confidence inspiring. Further the low awareness of the value
of intellectual property makes it even more vulnerable to exploitative practices
both within the country as well as outside. However the need for implanting
provisions and structures are inevitable considering the post TRIPS environment
and World Trade Organization (WTO) barrier less trade flows in almost all
conceivable sectors including entertainment and particularly the audiovisual
sector. The adaptation to digital reality has been further hastened by the alacrity
with which countries responded through WIPO Copyright Treaty (WCT) and the
WIPO Performances and Phonograms Treaty (WPPT). But a blind endorsement
of these provisions would not be substantially meaningful considering the fact
that they must be adapted to the reality at the grass roots level in India. Therefore
the study and the thesis herein presented seeks to unravel the legal status of the
performing artist in India in order to grant him protection or any envisaged
protection in the future under the canopy of intellectual property framework. The
attempt has been to assess the status of the performing artist in the audiovisual

sector taking into account the prevailing protection under labor, welfare
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legislations and contractual practices before arriving upon the proposition
whether an alternative paradigm is required and if it is required whether

conditions are appropriate to seed the same.

The challenge of studying the audiovisual industry is the low level of data
documentation and transparency in transactions compounded by the low
awareness of legal issues. It is all the more challenging to venture forth on a topic
mainly on contractual and labor security, law and intellectual property rights that
have not even remotely entered the contemplation of those in the audiovisual
industry. In fact if there is a place where formal legal mechanisms are looked
upon with immense suspicion then the audiovisual industry would be a prime
example. The endeavor therefore was to unravel the state of the industry
through the means of primary and secondary doctrinal materials and through a
structured questionnaire to an assorted target (who by the strength of experience
or official position can be considered to have authority of information and opinion)
in order to etch the ground reality, hopes and desires of those dependent on the
film industry to make a living, before making propositions for the adoption of
concepts and statutes.

The first five chapters of the study trace the evolution of performers’ rights with
particular impetus on three diverse jurisdictions both at the judicial and statutory
levels as well as from the collective bargaining platform. Chapter one is an
assessment of performers’ rights philosophy and its affinity with the theories that
commonly substantiate copyright and generally intellectual property. It also
delves into an enquiry about possibilities of common law protection available to
the performers intellectual property in the absence of any express statutory
protections in the back drop of history as well as based on principles of
interpretation. The study also seeks to pin point the major obstacles that the
performers have had to encounter in their quest for equal rights under the
umbrella of intellectual property the world over. Chapter 2, 3 and 4 seeks to
unlock the character and nature of rights enjoyed by performers in the United
Kingdom —Anglo Saxon system, United States —an Anglo American legal system
and the France — continental legal system. These countries are also rich in

cultural productivity and have a tradition of performers’ protection through both
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non-statutory as well as statutory platforms. They have also responded to the
challenge of digital technology thereby revealing what is required for a conducive

environment for working these rights in balance with the demands of commercial

exploitation.

Chapter five unravels the way in which the process of collective bargaining
agreements have come to recognize notions akin to those nurtured by the
copyright by making remuneration dependent on the exploitation of the
performance with reliance on conditional assignments and contracts to the
contrary. It also brings to the fore the meticulous manner in which labor
conditions, remuneration and commercial practices have been woven together to
standardize and streamline the functioning of the industry in an organized

manner thereby enhancing the professional and social security of the performer.

Chapter 6 deals with the status of the performer through the international
instruments - the Rome convention, the WPPT and the envisaged Protocol to the
audiovisual performance. It seeks to measure the gains achieved at these
international conclaves, the conflict of interests and the solutions proposed, the
prospective impact on the status of the performer and a critical assessment of the
distance yet to be covered. The possibilities of the digital media have been well
taken into consideration by the international instruments and it points the way that

statutes in the digital context need to be prepared in the future.

Chapter 7 concentrates on the main focus of the research thesis — performers’
rights in India. A historical introspection is attempted to understand the status of
performers protection or status in India from the ancient to the modern period and
an assessment of its value in the intellectual property context. An assessment is
made of the possibilities of the performers protection in the common law context
and whether common law rights for the performer would persist in India in the
absence of the statutory rights. An attempt has been made to evaluate the
preparedness of the Indian law in the backdrop of the international instruments
for performers rights particularly in the digital context. The attempt has been to
clinically analyze and critically evaluate judicial perspectives with respect to
performers rights. A critical appraisal of Section 38 seeks to bring to the fore the

inadequacies of the statute and contradictions in its intent. The special reference
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or the major impetus of the study is on the audiovisual performers’ rights. The
fairness of the exclusion of the audiovisual performer from the ambit of limited
protection extended under Section 38 is analyzed by delving into the status of the
performer since the beginning of the audiovisual industry in India. The effort has
been to assess the adequacy of protection- legal, labor and contractual provided
to the performer in the industry and to find whether an intellectual property
paradigm ever existed in India. The attempt is made all the more meaningful in
the context of the declaration of the film trade as an industry and the opening of
investment in the audio visual sector to all the foreign investors as well. Chapter

8 is devoted to exploring these issues.

Chapter 9 exhaustively deals with an appraisal of the collective organizational
structure of the performers’ in the audiovisual industry in India and its impact on
resolving the issues faced by the performer in the audio-visual industry. |t
attempts to bring to the fore the contractual and the customary trade practices
with respect to employment or engagement in the film industry and notions of
rights and obligations of the performing artist. The focus is to dissect contractual
practices and the state of organization in the film industry to assess the levels of
standardization in the practices and to identify the prevalence of notions of
copyright - both economic and moral rights - if any in the transactions in the
audiovisual industry. The focus has been on both individual as well as collectively
bargained agreements in the audiovisual industry comprising both film as well as

the television industry.

The gains from the aforementioned study of topics is intended to contribute to
form a fair estimate of the status of the performers’ in India and audiovisual
performers’ in particular in order to create a conducive environment for the
germination of the framework of copyright law to effectively protect the performing
artist without jeopardizing the interests of the industry. Chapter 10 carries the
impressions gathered from the study and makes suggestions to practically work
the rights in the Indian environment effectively. It is important to note that the
American English standard (U.S. English - spelling and grammar) has been used

through out the text of the thesis.
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CHAPTER 1
PHILOSOPHY OF PERFORMERS’ RIGHTS AND THE CONFLICT
OF INTERESTS

Objective of the Chapter: The chapter seeks to explore the justification for
performers’ rights in the context of the philosophies and theories that have
justified intellectual property protection in the past. It seeks to unravel whether
chances of common law protection for performers exist in the absence of a
statutory protection. The chapter endeavors to understand the common issues of
conflict that have been confronted by the performers, the producers and policy

makers in realizing an effective right's regime for the performer.
Performers’ Labor and the Philosophy of Intellectual Property

The fundamental condition that has to be satisfied while demanding intellectual
property rights for the performers’ creative labor is the need for substantiation of
performances as being one emanating from creative or intellectual labor." The
performer is the person who disseminates the work of the author through creative
performances. The Performer also excels in performances that are not derived
from any prior authors work like the folk arts. The effective rendition of the same
demands é high level of discipline, commitment, talent and skill and perhaps
professional training as well. In other words the performers’ skill requires a
definite set of tools and is a recognized creative effort in itself. This makes
performance of a work a very distinct aesthetic art form. This has been so in
ancient India, 2 in ancient Greece and Rome?, in medieval Europe and the rest of
the world, down to the present when professional and other contemporary art
forms have taken roots. The classical, folk and contemporary art forms all
demand a tremendous commitment and discipline particularly when it is pursued

as a discipline and profession. In other words the performer has always been an

' Richard Arnold, Performers’ Rights, Sweet and Maxwell, London (2ncl edn -1997), p.1.
2 The tradition of performing arts goes back to Vedic times in India. The theory of performing arts
called Natyashastra was compiled by Bharatha muni. It is also regarded as the Fifth Veda and is
a text accessible to all the castes. Saryu Doshi (Ed.), The Performing Arts, Marg Publications
,Bombay (1" edn.-1982), p. 2.

Richard Arnold, Performers’ Rights, Sweet and Maxwell, London (2nd edn.-1997), p.2.




School of Legal Studies 8

intellectual laborer with his own distinct creative contribution in enhancing the
quality and value of the performance of the work of the author. Though the
manner of creativity might have undergone a change over the centuries
nevertheless the effort has been continuously recognized and patronage has
been extended to encourage the performer. With the advent of fixation and
scope of mechanical and cost effective dissemination of recorded performance
the performers’ economic and commercial value has also increased®. It also
brought along craftsmen in performances specially attuned to the demands of the
new media. The performers’ spirit to create and impress has been persistently
challenged and the performer has responded ably by applying creativity and tact.
In the cultural sphere, the political system of all countries have acknowledged the
distinct creativity and acknowledged the intellectual prowess of the performing
artist®. The performer has been able to tilt the fortunes of works by sheer magic of
their presence and performance.®

The performer unambiguously falls into the ambit of the general prescription of
what constitutes intellectual property that is literally those things that emanate
from the exercise of the human brain.” The element of originality, labor, skill and
judgment that is indispensable to the grant of copyright is also evident most
expressively in the performing art form. Further the onset of affixation has
facilitated the performers eligibility further as the drawback of being ephemeral
has been displaced and tangibility, an important requirement for copyright
protection, stands fulfiled. The philosophies that aided and molded the
development of intellectual property in the form of patent, copyright and

trademark laws apply in equal measure on the performer.? The Lockean theory

4 sam Ricketson, New Wine into Old Bottles, in Peter Drahos (ed.), Intellectual Property, Ashgate
/Dartmouth (1999), p.398. Effects of new technological development, proponents ask for
Erotection. _

Awards have been instituted, scrolls of honor and pecuniary rewards presented to encourage
citizens into pursuing cultural art forms.
® The first stars on the audio visual like Sir Charlie Chaplin began to produce their own films
assured of the market their name commanded. The star system and the religious following that it
has is enough statistical testimony to the art and commercial value of the performer and the
determining influence it has on the work as a whole.
T NS. Gopalakrishnan, /ntellectual Property and Criminal Law, National Law School of India
University, Bangalore (1% edn.-1994), p.143. The Blackstone prescription to identify literary
property that was quiet influential even in times contemporaneous with the statutory anocintment of
copyright would accommodate the performers’ labor as the exertion of his rational powers to
create an original work.
® Lionel Bentley, Brad Sherman, Intellectual Property Law, Oxford University Press, First Indian
Edition (1 edn.- 2003), p.32. For an account of Natural rights, (f.n. contd. on next page)
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with its impetus on the personality and the rights of property over labor ring
literally true for the performer as it has for other forms of intellectual propertyg.
Under the general theory of labor as propounded by Locke, the performers’
subject matter finds accommodation within the labor theory of value."® According
to it the laborer removes the subject matter from the common state and the
laborer fixes his property in them.!" In other words, the rationale is that the labor
was to be his title to the creation.'? Others do not have the right to meddle with
another’s labor and pain. If this philosophy influenced the juristic and the political
philosophy of intellectual property then the intrinsic worth of the performers’ labor
should also come within the eligibility quotient.

The profundity of the philosophy cannot be lost as even literally the philosophy
propounded by Locke affirms the property of men in his own person that nobody
has any right to but himself. This affims the fundamental human right of the
person to his own personality that guides him and the respective uses of both the
physical labor and the faculties of his personality that guides him. '*> Nobody has
a right to the labor of his body and the work of his mind but the laborer himself."
One of the justifications theoretically advanced for the creator is that it is the
natural right to the product of the intellect.'® The creativity has to be encouraged
and the social and economic justice to the creator has to be realized. '® The
opponents of this theory would base their criticism on the basis of social utility.

However, the social utility would be the value of these rights proportional to the

argument, production and public dissemination of cultural products. The authors’ reference to the
ancient aphorism to every cow its calf with regard to literary authorship applies in equal measure
to the performers' affixations as well.
®See JAL Sterling, Worid Copyright Law, Sweet and Maxwell, London (1998), pp.40-44. See for
Locke's theory (p.40), the theories of monopoly right (p.43), personality right (p.43), as well as Sui
Generis right for the performer (pp.43-44).
' Peter Laslett, John Locke, Two Treatises of Government, Cambridge University Press, New
York (2™, - 1970), pp. 305-309.
Y Jacqueline M.B. Seignetta, Challenges to the Creator Doctrine, 1994, Kluwer Law and Taxation
Publishers, Boston (1™ edn.-1994), p.20. On John Locke's Labor theory and creator doctrine of
copyright. ‘Thus the grass my horse has bit, the turfs my servant has cut, and the ore that | have
digged in any place where | have a right to do them in common with others, become my property,
without the assignation or consent of anybody’ (quoting from Locke, Second Treatise, Chapter V.)
"2 Ibid. Labor marks the far greatest value of things.
Bid, p.23.
“ Tonson v.Collins (1760) 96 E.R.185. The Courts have applied the principles evolved in the 16"
century to cases that have come up before it involving questions of unfair misappropriation of
Psroperty including intangible property.

J.AL Sterling, op.cit,p.55. Natural justice arguments are comprised of condemnation of theft
and reward for labor.

Peter Drahos, A Philosophy of intellectual Property, Dartmouth, Aldershot, U.K. (15' edn .-
1896), p.11.
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—

effort expended by the laborer and effort could include how hard someone exerts
to achieve a result and the degree to which the moral consideration played in
choosing the result intended.'” The career of the performer and the professional
hazards involved would accommodate the performers’ claim for property
protection from this perspective as well.

Besides the natural justice arguments several other theories that were advanced
to justify intellectual property right seem applicable for the performers’ rights as
well'®.  Cultural promotion is as much a rationale and cause for intellectual
property protection advancement.'® The importance of performances in being a
source of cultural accomplishments cannot be denied in any nation state.?® The
creative incentive argument put forth on behalf of the rights for literary and artistic
entities applies ditto with equal gusto to the performer as well?' Kant's
Personality Rights Theory that influenced the moral rights crusade in France in
the 18" century is as much relevant for the performers who are the new
communicators of the modern era.*> The act of creation bearing the imprint of his
personality justify the grant of the inalienable right to his name and right to
respectable treatment of his work that is the result of his ingenious labor. The
theory impacted a change in presumptions in contractual dealings that created a
new system, securing the creators interest in the market place. Even if it were
assumed that the categorization of the performers’ labor as property couldn’t take
place due to logical constraints nevertheless the value of the performers’ labor
could still be safeguarded from theft on the basis of the misappropriation principle
under the head of equity. Thus seen from the perspective of the effort and
creativity displayed by the performer and the philosophical theories that have

substantiated intellectual property in the past, performer does not appear any

" John Rawls, A Theory of Justice, Universal Law Publishing Co. Pvt. Ltd, New Delhi (2000),

A1,
it J.AL Sterling, op.cit.,p.55.
Besides the natural justice arguments, there are the creative incentive arguments, general public
interest arguments, social contract and the moral arguments. This can be complemented by
encouragement of learning, promotion of economy and cuitural promotion.
' J.A.L. Sterling, op.cit.,p.59.
% 5.M.Stewart, International Copyright and Neighboring Rights, Butterworths, London (2™ edn. -
1989), pp.34. For an elucidation of the Theories of natural justice principles, the economic
2a1rglg(;1mere13tos,, the cultural arguments and the social argument (p.4).

., p.60.

2 J AL Sterling, op.cit.,p.43
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less eligible to protection than the entities so far protected by copyright or

principles of intellectual property.

Performers’ Rights and the Common Law

The search for substantiation of the performers' claim to property rights leads us
to unearth common-law sources emanating from natural law principles.® The
need for such substantiation arises from the fact that there is no equanimity
among the different statutory legal regimes even today with regard to the status
of the performer. While some may grant preventive rights not in the nature of
property rights others discriminate the audio performer from the audiovisual
performer®*. Thus the need for a holistic justification arises to beget wholesome
property rights for the performer on the basis of common law principles. The
question of Common law property rights to intellectual creativity came to be

debated in two leading cases in the 17" century.?®
Millar v. Tayfor 2°

The plaintiff was the registered proprietor of the poem * Four Seasons’. Taylor
without the permission of Millar made copies of the poem so that he could seli
them once the period of protection afforded by the Statute of Anne had expired.

Millar moved the Court in order to substantiate that his common law copyright

Jeremy Philips, Robyn Durie and lan Karet, Whale on Copyright, Sweet and Maxwell, London
(4" edn.-1993), p.3. ‘Common law may be deflned as a body of decided cases, which serve as a
precedent, together with customary practices, which the Courts recognize as a valid basis for the
administration of justice when the case is not one which is subject to statutory enactment. After
the introduction of printing, there arose a concept of something like a properly right in literary
works, which gradually took root in common law. The provenance of this common law is unclear
and is the subject of considerable debate’.

M For instance the contrasting treatment meted to the performer under the Copyright Act in India
and in the United Kingdom today.

® |t should be pointed out that prior to the promulgation of the Statute of Anne also the Courts in
England had been seized of the questlon and have decided in favor of bestowing a common law
literary property in literary creations®. However it was the Courts of Equity that granted the reliefs.
The perpetual property right enjoyed by the authors in their literary work existed much before the
statute of Anne. Even after the Act was passed there was no dispute for the next 50 years aor so
with respect to the existence of cornmon law propenrty right in literary works. This is evidenced by
the decisions of the Courts of Chancery (between 1735 and 1752) where in no fewer than 5
injunctions were passed protecting printed works from being pirated that were not protected by
the statute. All these decisions were from the Court of equity. See, Eaton § Drone, A Treatise on
the Law of Property in Intellectual Froductions in Great Britain and the United States, So
Hackensack Rothman Reprints, Inc., New Jersey (1972), p.27.

% Mittar v. Taylor (1769) 4 Burr. 2303 98 E.R.201 (K.B.).
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was unaffected by the statute. He was successful and a favorable verdict was
given in his favor. The verdict was based on the theories of property that
substantiated the existence of a common law copyright in the intellectual labor.?’
The Judges led by Chief Justice Mansfield based their majority judgment
recognizing a common law copyright by tracing it to theories of property rights.
Chief Justice Mansfield found that the source of authors’ rights was the same
either before or after publication and connected it to the notion of justice. It was
based on the rationale that man should reap the benefit of his efforts of his own
ingenuity and labor and that another should not use the name without his
consent. Justice Willes linked the rationale of common law copyright to incentive
and as an encouragement for the efforts of learned men. Justice Aston grounded
his rationale on the basis that the author owns the produce of his mental labors.
According to him the invasion of the property right was against natural reason. It
is important to note that despite the difference with the Lockean rationale in this
regard the judge confers property right to the author. In other words to sum up it
was the arguments based on justice, the incentive and the natural rights that
substantiated the common law property right to literary property.

The judgment stood out for the manner in which the Natural Law Property theory
was relied and utilized by the judges. All the judges drew heavily from the
rationale and philosophy of Grotious, Pufendorf and Locke®®. It can in other
words be rationalized that intellectual labor is endowed with quality of property
owing to the incentive it imparts, the justice it begets for the creator and
agreement with natural law that it realizes in this regard. The judges discussed
the nature and origin of literary property elaborately?®. It is significant to note that
these very same questions are important from the point of view of the performers’
search for common-law precedent in order to base their rights without recourse to

statutory rights.

7 The only dissenting judgment by Justice Yates was also dependent on the very same theories
of property to negate the existence of any common law right.

% peter Drahos, op.cit., p.25.

% The questions considered were of great consequences that included whether performers’ have
common law property rights in their performances?, whether intellectual productions have
attributes of property?, whether the exclusive rights of authors to multiply copies of his books
existed at common law and had been recognized prior to the statute of Anne?, whether this rights
was lost by publication? and whether it had been taken away or abridged by the Statute of Anne.
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The judges maintained that literary property did exist at common law and that its
ownership was neither lost by publication nor abridged by the Statue of Anne.
They were supported by the general principle underlying all property that the
laborer is entitled to enjoy the fruits of his labor whether manual or mental. The
common-law existence of literary property was attested by its existence for two
centuries. It was held that publication would not prejudice this right. As this was
the only means to render his property useful. It was further held that the statute of
Anne was only a cumulative remedy and did not disturb the literary property and
that there was nothing in the Act to show that this was the sole object or effect of
the Act.”!

Donaldson v. Becket*?

This judgment reaffirmed the majority decision in Millar v. Taylor, 98 E.R.201

(K.B.), except in one crucial aspect®

. The House of Lords comprising of the
twelve judges ruled that at common law the author of an unpublished literary
compositions had the sole right to publish it for sale and can bring an action
against any person who published it without his consent**. Importantly, the Court
held that by the common law the authors’ exclusive rights were not lost or
prejudiced by publication. The copyright in a published work existed by common
law™. Significantly, it was held that common law literary property was perpetual *®
It was most crucially held that after publication, the Statute of Anne to which the
author could look forward for protection took the common-law right away.37 This
was the point in which the ruling in Millar v. Taylor was acutely reversed. Five
judges believed that the Statute of Anne could not destroy, abridge or in any way
prejudice the common law property in a published work and did not deprive the

common law right3®,

% Out of the four judges, three of the judges took this position.
 Eaton S. Drone, op.cit.,p.28.
%2 4 Burr.2408: 98 E.R 257.
¥ Jd., p.37. This was an appeal brought to the House of Lords from the Court of Chancery that
granted an injunction based on the judgment in Millar v. Taylor, 98 E.R.201 (K.B.).
Ten judges were for this finding while one dissented and lord Mansfield was silent on all the
g)oints in convention.
> This was decided at eight to three.
% Decision seven to four.
¥ Decision six to five.
®1d., p. 38.
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—
Two thirds of the judges who advised the Lords or three fourths including lord
Mansfield held on to the doctrine that in the absence of any statute literary
property exists in common law and is not lost or prejudiced by publication. There
was nothing in the judgment in Donaldson v. Becket to unsettle this doctrine or to
overrule the position in Millar v. Taylor so far as it affirmed it*°. On the other hand
the finding in Donaldson v. Becket that the Statute of Anne took away the right is
an implied recognition of the existence of the right. It is noteworthy that after the
case law of Donaldson v. Becket, support for the propositions not overruled by'
the judgment began to emerge from the British Courts*.

The association with common-law and intellectual property protection was not
maintained in the same manner everywhere. While the British jurisprudence
followed up on the rationale of Donaldson v. Becket, with there being instances of
subtie exceptions like protection being extended for those works not registered
during the statutory period*’, the attribution of common law property right were
few. The denial of a perpetual copyright further sealed the initiative or notions
nursed in this regard. Most significant pronouncement was the provision in the
1911 enactment that expressly denied common-law rights in literary, artistic,
dramatic and musical works. This did not merely deny the common law rights on
copyright but also similar rights*?. It is striking that the provision does not
preempt the application of common law copyright to other subject matter other
than those listed expressly. Thus intellectual labor fulfilling the condition of writing
such as in respect of sound recordings or performances recorded there in shouid

have been exempted. The labor of the performer in the recorded medium ought

*Eaton.S.Drone, op.cit., p.42.

“® For instance, in the case law of Jeffrey v. Boosey (1851) 4 H.L.C.961. The Court of Exchequer
as well as the House of Lords gave expression to the ruling. The Courts were still aligned to the
masterly analysis by Lord Mansfield who had ruled in favor of common law copyright for
intellectual productions. However, there have also been decisions contrary to the ruling since
Millar v. Taylor, 98 E.R.201 (K.B.) and Donaldson v. Becket, 98 E.R. 257, in which the injunctions
granted in favor of the petitioner, has been dissolved. In circumstances where in an injunction
had been initially granted against the publication of a book in which copyright had expired. Cited
in Eaton.S.Drone, op.cit.,p.42.

“' See Beck Ford v. Hood, 101 E.R 1164.This is the only case cited as an instance of continuing
application of common law copyright to literary property. However the circumstances, it is evident
that there were reasons for this exception. Cited in N.S.Gopalakrishnan, op.cit.,p.152.

“2 Section 31 of the Copyright Act, 1911 read:’” abrogation of common law rights: - no person shall
be entitled to copyright or any similar right in any literary, dramatic, musical, or artistic work,
whether published or unpublished, otherwise than under and in accordance width the provision of
this act or of any other statutory enactment for the time being in force, but nothing in this Section
shall be construed as abrogating any right or jurisdiction to restrain a breach of trust or
confidence.’
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to have found space for validation as intelliectual property and protected under
the aegis of common law property rights unaffected by the strictures and
prejudices of the statutory provision. However the section had a dissuading effect
on the English Courts. it did not merely confine itseif to the subject matter
specifically mentioned in the legislation but the intent cast a shadow in its
approach to attribute property rights to other intellectual subject matter claiming a
property character and civil remedies as well. Despite being a criminal deterrent
legislation, the courts found the presence of Dramatic and Musical Performances
Act, 1925 a dissuading factor to attribute property rights to Performers’
performance directly. Though in the course of evolution these property rights
were indirectly recognized on other premises and principles.

This position in England is important for the performer in the Indian context
considering the fact that both countries have a common historical pedigree and a
continuity of the copyright system. The Copyright Act, 1914 promulgated in India
is a replica of the 1911 enactment. It also carried the preemption clause.
However there was no statutory expression of copyright for the performers labor.
Therefore the Common Law property in intellectual creations that was recognized
in Donaldson v. Becket, 98 E.R. 257, cannot be considered to have been
impacted by any statutory expression in India. Under the Copyright Act, 1957
also the prohibition is against any copyright in any work other than through the
means of the Act, but neither performance nor the performer is included in the
term “work”. Therefore a common law property right could very well be endowed
on the performer in India*.

In the United States of America, the case of Wheaton v. Peters* posed
interesting questions in the new land about the existence of common law literary
property and its existence. The case decided in the year 1834 is a standing
precedent. It deviates from the position laid down in Donaldson v. Becket, 98
E.R.257, on several of the important propositions. The two questions before the
Supreme Court were whether the copyright in a published work existed in
common law and if so whether it had been taken away by the statute of 1790.
The Court held that the law had been settled in England that since the passage of

the Statute of Anne, an author had no right in a published work except to the

2 Though there are no case laws, which have attempted recourse on this premise.
“33U8. 591,
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extent secured by statute.*® Significantly, it was also proclaimed that there was
no common faw of the United States and that the State of Pennsylvania in which
the cause of action had arisen toc had not adopted one. The copyright most
importantly did not affirm an existing right but created one.*® The interpretations,
analysis and criticisms of the judgment have pointed out that the judgment has
only based itself on two grounds that the commoen law of England did not prevail
in the United States and that in England it had been decided that the common-
law property in published works had been taken away by statute. The first basis
is no longer holding and has been swept away. The doctrine is well established
that a complete property in unpublished works is secured by the common law.
The Supreme Court in the case of Wheafen v. Pefers, 33 U.S. 581, admitted this
position. This decision has been followed by the same forum, the Circuit Courts
and several State Courts in the United States. It has been logically analyzed that
if there can be a common law in unpublished productions, then there is no
principle that exists independently of the statute by which it can be held not to
prevail in the case of published works*’. In fact there have been differences
between what constitutes publication among the State Courts and in the Federal
Courts.”® From the aforementioned analysis it is inferable that historically,
logically and by means of analogy, performer can be afforded protection by
means of common law rights even in the absence of specific statutory
streamlining. This possibility was inherent in the Anglo-Saxon as well as in the

Anglo-American jurisprudence applicable to intellectual labor.
Performers’ Rights and the Conflict of Interests
The performers’ quest for a copyright identity had met with opposition from

diverse quarters. The detractors have ranged from those representing conflicting

economic interests to those who found the claim unacceptable due to philosophic

“*Eaton.S.Drone, op.cit.,p.43,
::Jd., p.44. Three of the judges were in favor, two against and one in absence.

Id, p47.
® see chapter three for an analysis of the case law developments in the United States with
respect to the performer where in publication has been interpreted to safeguard the property
rights of the performer.
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and doctrinal reasons®®. The major adversaries have been the traditional entities
like literary and artistic subject matter that have enjoyed copyright protection as
well as the modern eligible entities like the producers of cinema, sound recorders
and the broadcasters and other communicators to the public whose existence is
fused with that of the performers. As new media in a digital world continues with
its influx, the queue of actors in this tussle continues to lengthen. The Internet
and the phenomenon of convergence pose additional challenges to the performer
as well as the rest of the entities in the copyright realm. The grounds of
opposition at times have been different and at other times have been based on
similar premises though it arose from different interests. One can discern a
commonness and similarity between the various arguments put forth and against
the grant of performance rights where ever in the world the debate has surfaced.
The similarities are not only with regard to the issues involved but also with
regard to the personalities and institutions involved and the stances which they
adopt .The intractable conflict of interests have seen but for a few exceptional
countries prolonged inertia and circumspection on the part of the legal decision
makers, awaiting clarity and definition of the economic and legal consequences if
the performance right is granted. It has been a century of thought and
tentativeness based on real and hallucinated misgivings and fears. The

arguments can be grouped into economic, equity and constitutional premises.

Performers’ Rights and Threatened interests of Authors’

An attempt has been consistently made to maintain a fundamental line of
demarcation between the traditional entities recognized under copyright and the
new media off shoots like broadcasting, phonograms and the performer™. On the
basis of characteristics of the aspiring subject matter, an attempt has been made
to draw some distinctions as well as certain presumptions based on attitudes
underlying the history of intellectual property. The opponents to the cause of

performers’ viewpoints argue that any neighboring rights can be enjoyed only if

“ Both copyright and continental countries have reservations based on a conservatism, which
they found, threatened if performers were accommodated automatically.

% On opposing authors interests see, L. Lee Phillips, Related Rights and American Copyright
Law: Compatible or Incompatible?, in 10 ASCAP Copyright Law Symposium ,Columbia
University Press ,New York (1% edn.-1959) ,p.231.
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the authors so agree to its acceptance. It is further qualified that the rights should
only cover those of a limited field in the performance, recording or broadcast.”

It was adduced on behalf of the authors that while the author would be keenly
ready for the further distribution of the performance, the performer would rather
be reengaged for his live performance rather than be exploited by third parties.
The performer may demand higher remuneration that might negatively impact on
the remuneration to the author’>. The grant of rights of this nature has been
skeptically viewed, as they are difficult to be practically implemented and realized
effectively. Other than the reservations expressed by the authors, the protection
of performers’ would be having its repercussions on the recorders, filmmakers
and broadcasters and this is considered a vexing tangle to reconcile all the
diverse interests involved. The votaries of performers’ rights point out that if
adaptations and translations can be accommodated as distinct property
amenable to protection then sound and visual transpositions on records and
other devices can also be accommodated™. In other words the contours of the
copyright regime have to be made flexible and theoretical distinctions narrowed
where it stands opposed to technical and economic realities. There is little
evidence to suggest that performers either individually or through collective
agencies have blocked expicitation of the works. The performers are as keen for

the widest dissemination of the warks carrying their performances.?*

L oss of controf

One of the heightened fears has been about the loss of control over the audio or
the audiovisual product in the hands of the producers or the broadcasters.
However this fear has been countered by the substantial argument that it is
always the form in which the right takes that will determine the effect of control or

no control in this respect®.

*' George.H.C.Bodenhausen, “Protection of Neighboring Rights”, 19 Law & Contermp. Probs.156
QQS«J)., p.159.

fd., p.160.
1., p.159.
** Richards Arnold, op.cit., p.7.
% Brad Sherman and Lionel Bentley, Performers’ Rights: Options for Reform (October 1995),
Report to assist the Inter Departmental Committee constituted by the Government of Australia to
decide on the question of extending performers rights, p.6. Available at
<ftp://ftp.deita.gov.au/publdocs/sherman.doc>, as on 1* January 2004.
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Consumer to Bear the Brunt

Another objection has been from the consumers’ point of view that these
impositions would be transferred to the ultimate consumer making the enjoyment
of these to be excessively costly®®. The communicators of performance would be
flooded with claims from the author, the broadcaster besides the performers'.
This was considered as an unhealthy prospect. The performers’ counter this by

the argument of self-competition.
Representative Hegemony

The opposing interests have pointed it out that if the performers’ cede their rights
to representative organizations the power they wield collectively could be
immense and monopolistic. Therefore the better option would be the right to
remuneration without rights that would block exploitation®”. This has been
countered by the fact that collective administralion societies have always been
supervised against monopolistic policies in the past and therefore the same state

supervision can be effected through institutional mechanisms.

Questions over Economic Viability of the industry

The performers' crusade for rights have weathered bitter opposition on several
grounds from diverse quarters in the last century and still continue in its quest for
the ultimate realization of the rights .On the economic plane, the authors have
opposed the grant on the ground that it would diminish the slice of their income
cake and also make commercial dealings in the final product of performance
prohibitively costly®®. They anticipate a set back to the secured interests of the
author and see the possibility of the performers' status to overwhelm the
intellectual value placed on them in course of time with performances requiring
the mandate of the performer. Their hold on performance as a commercially
potent product could be lost with the performer reigning in importance in the long
run from the exploitation. Despite authoritative studies conducted to point out the

negligible impact on the economics of the various industrial interests, strong

% 1d., p.160.
1d., p.163.
% Richard Arnold, Performers’ Rights, Sweel and Maxwell, London (2™ edn.-1997), p.5.
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misgivings have been voiced on the imposition of a performance fees and the
consequent royalty rates could have deleterious impact on the health of any
particular industry particular industry and also alter the relationship between the
industries.®® However the performers' have countered that no such difficulties
have surfaced in countries where performers’ rights have been appropriated to
their legislation and rather the performers' would only be too giad to facilitate the
use of their performances rather than be a stumbling block. There has not been
noticed any fall in the remuneration of the author's remuneration because the
deal includes paying the performer.'50 It has been pointed out in studies by the
copyright office in the United States (and several other countries where such
studies have preceded adoption) revealed that it would not pose any detriment to
the broadcasters industry, if the performance right were granted to the sound

recorders and the performers.’®’

Opposition Based on Burden on Broadcasters and the Consumer

The issue of performers’ rights has not been without resentment and criticism
from the broadcasters that the study and its inferences contain too many
assumptions and policy wisualizations rather than being plain explanatory
economics.®? Despite pointing it out that the several broadcasters who are on the
brink of survival would find it hard to cope with the imposition it was inferred that
the imposition would not drive them out. Similarly it was hypothetically inferred

that the extra levy could be passed onto the advertiser and the consumer. To this

*® The reports on the economic impact vary from one country to another. The Canadian and the
Australian report show that a high cost would have to be borne by the industries and for
supporting the same through caollective infrastructure. They also forecast that the madels are nat
canducive to generating employment at a brisk pace.

See, Economic Effects of Extended Performers’ Rights, paper prepared by The Bureau of
Transport and Communications Econamics (BTCE) for the Department of Cammunications and
the Arts, Government of Australia (January 1996), pp.6-7.

Available at <ftp://ftp.dcita.gov.au/pub/docs/btce. doc> as on 1% January 2004.

® This concern has been voiced even by government-sponsored studies such as in Great Britain,
like the Gregory Committee report in Great Britain in the 1950's. Richard Arnald, op.cit.,p.5.

* it is noteworthy that in the U.S. the hurdle to be crossed was two-fold considering that no sound
recard copyright had been granted any rights until 1971. It has to be noted that the debate has not
included within its ambit the question of live performer and his rights as against recerdings and
the broadcasts and public distribution or communication to the public.

® Gary L. Urwin, " Paying the Piper: Performance Rights in Musical Recordings”, 5 Comm. & L.
48, W '83.
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the report noted that there was neither any precedence nor any cogent proof.
Advertising initiatives always depended on audience size.®

The broadcasters advanced the argument that the performers’ benefited from the
use of the free airplay in the guise of popularity and fan foliowing. The
broadcasters felt that without the imposition of a price on the performers’
services, the mutual benefit was equal. But the levy would create an imbalance in
the relationship between the performer and the broadcaster who are unable to
charge any thing on the facility provided to the performer particularly the first
timers.®* But it was recognized that it was the popularity of the artist that
generated interest in the recordings rather than the other way round. Thus the
free airplay objection was ignored in favor of the performer. While the free airplay
benefit has been with reference to the broadcasts of the performer a similar
argument has been put forward with regard to the free recording of their fixations,
which is that, the performers' benefit from free copying.®® The performers’ pointed
out that it was the same disadvantage that the authors faced when their works
were copied that the performer faced. Unrestricted bootlegging has never
increased their reputation and the performer would essentially like to control their
performances and dissemination. Perhaps the use of the exposure in equation to

the publicity was not as productive as was made out to be by the broadcaster®.

Inadequate Compensation

Performers point out that most performances are inadequately compensated®’.

There are many more at the lower end of the pay scale even among the

5 Ibid. However the matter appeared to bear consolation from the fact that the levy was to be on
one percent of the net rather than gross profits that would save loss-making broadcasters from
the burden.

* Ibid.

% Richard Armold, Performers’ Rights, Sweet and Maxwell, London (2"d edn.-1997), p.7.

% In the states it was a contest between the performer and the recorder with the broadcaster. It is
interesting there does not seem to have been much opposition from the recording industry to the
quest of the performer as regards performance rights. However there does not appear to have
been much consternation with regard to grant of the rights to their live performances in its transfer
to the recordings. Either it was never debated with all the attention focusing on the exploitation by
the broadcaster or the performers’ were happy with the contractual agreements entered into with
the recording producer.

* Gary L. Urwin, “ Paying the Piper: Performance Rights in Musical Recordings”, 5 Comm. & L.
24, W '83.




School of Legal Studies 22

employed lot and then there are those waiting for their first breaks on whom none
are willing to place their bets. However critics argue whether a performance right
would beget equitable distribution of wealth. There was also a weak argument®®

that as there are performers’ who are composers as well it would mot be befitting

for them to be provided with two rights.

Aid to Performer s of Unpopular Numbers

Another reason suggested for the rights in performances is that certain strains of
performances like classical music etc would not be able to find monetary
encouragement other than through the means of broadcasting and other
communications as their earnings through direct sales were poor®®. This was true
of other ethno musical products as well. However there have been misgivings as
to the boost that this would give to the production of these assorted music and
the rest. As classical stations would be groping for survival it depends on the
formulae being employed in order to calculate the proceeds toc the performer but
if it is on net basis there is not bound to be much. There is bound to be less
fanfare and there fore less advertising revenue. The utility of this benefit has
been questioned by the critics (not the broadcasters) that the proceeds which
would be half of the total royalty for the recorder would not suffice to be plowed
back into the production and the other half would be spread out among tens of
performers’ to be of any benefit to a single one.” It has been proposed by those
opposed to the performers' statutory rights that the system of collective
bargaining would be better than the legal regime imposing liabilities.”' But this
has been countered on the basis that these need not always procure minimum
guarantees and further this would require being part of a union which would be a
compulsory mode of administration of rights. Further this does not provide any

rights against third parties and enjoin unauthorized exploitation.

® Ibid. But these are in a majority according to the study.

* 1d,p.27.
" ibid.

" Richard Arnold, Performers’ Rights, Sweet And Maxwell, London (2™ edn.-1997), p.6.
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Equity

The next basis of the right from the proponents of the performers’ cause has
been on the basis of equity’®. It is a costless income that is generated by the use
of performances in broadcasting therefore advertising revenues has to be shared.
The broadcasters argue that they are paid at the time of recording and they do
have the freedom of choice to opt out when they are underpaild .The
broadcasters are not free from bearing costs as there're input costs such as
airplay time etc that they have to bear. Thus according to them the performers’
rights premise on costless income is wrong. The producers pointed out that the
performances are transitory and elusive in substance and even if fixed is not the
result of their labor but that of the producer. But it has been equally convincingly
argued that the producer cannot do without the performer if he has to record a
performance.73 The payment made to other program inputs cannot be compared
with the need to pay royalty to performers’ because the broadcaster does not
stand in the same chain as the immediate user of the service.”® The immediate
user has already paid them. But the rationale fails to answer that the artists either
are underpaid or have not consented to the manner of diverse exploitation as
was initially contracted for. Performance rights are seen as a way for musicians
to obtain monetary relief from the rigors of their live entertainment possibilities
competing with their own recorded out put. But this has been questioned because
two products are being seen as substitutes when they are in reality not so. There
were other reasons for the studio musicians to have ceased their performances
like the change in the public tastes. Most of the performers’ had long ceased to
be obsessed with live performances and have looked to the studios, as a source
of income therefore according to the detractors; the self-competition angle does

not merit importance.

2 Gary L. Urwin, op.cit.,p.28.
™ Gregory Report referred in Richard Arnold, Performers’ Rights, Sweet And Maxwell, London
;g“" edn. -1997), p.6.

Gary L. Urwin, op.cit.,p.30.
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Rights Imperil Freedom of Speech

The constitutional argument was based on the fact that the fetters on exploitation
in the form of performance rights were an affront to the first amendment right in
the form of free speech’®. The broadcasters sought to depend on the same to
protect themselves from the application of common-law principles as well as that
of the state legislations in this regard. This was however clarified by the Supreme
Court in the Zacchini v. Scripps-Howard Broadcasting Co.” where in the rights of
publicity, a common-law like copyright was upheld as against the first amendment
right of free speech. Thus even if the right became legisiatively imprinted there

would not be any constitutional block for the same.

Stimulant to Artistic Creativity

In the United States, the constitutional clause of intellectual property protection
instills the mood and encouragement for imparting protection to the performer. It
has been pointed out that a performance right rewarding only those few
performers’ with the proven skill to windup in the recording studio would be at
best an efficient way to satisfy what has been called the ultimate aim of copyright
law to stimulate artistic creativity for the general public good. Therefore it needed

to be extended to those who were not recording artists as well.

Argument Based on the Interpretative Width of Words

The hangover of legislations with respect to literary and artistic property creates a
mental block when it comes to accepting new forms of intellectual property for
legal protection. While in some countries it is the definition and meaning to be
appended to the word author or work that is brooded upon, in others it is the
more direct and apparent guidelines like the constitution that guide
interpretations. The word “writings’ in the American constitution have sufficiently

provided the detractors of performance rights with the weapon to cry that a

® Id,p.32.
433 U.S. 562.
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performance on a record cannot be considered writing”’. But their Courts have
expansively interpreted the same and accorded ‘records’ the status of writings, as
it is a method of fixing creative works in a tangible form. Such dilemmas have
been encountered in other jurisdictions as well. Interpretations of the words
‘dramatic performances’ as to who are authors and what is originality have been
encountered elsewhere as well. But the legislative intentions have been
sufficiently straightforward and precise providing no leeway for the interpreter.
But the word writings in the American constitutional lexicon was narrowly
construed and lent an additional arm to the confusion, as even the eligibility of a

tangible fixation was doubtful.

Derived Execution

The performer has always based his claim to protection at par with other subject
matter granted protection under the copyright realm on the basis of the tangible
creative contribution made by his intellectual efforts. However, the tendency has
been to treat performances as always being derivative, subsidiary and therefore
secondary to the authors’ works.”® The performers’ coterie point out that as long
as the economic value is substantial there should not be any discrimination. The
fact that it is derived does not mean that it is economically and morally less
deserving of protection. Further performances that are not based on works are
also creative and original labor subsists in them with recognized tangible

economic value.”

Unqualified General Protection

The performers’ blanket claim to protection without discrimination has also
evoked considerable criticism. This has also raised objections on the basis that it
is impractical to grant and administer the same to a multitude of cast particularly
when more than a few performers’ are involved -group performances.® Though

this has been countered on the basis of the efficacy of collective licensing and the

7 Gary L.Urwin,op.cit.,p.36.
4., p.37.

" Richard Arnold, op.cit.,p.5.
% 1d.p.6.
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relatively negligible obstruction in exploitation from any performer with or without

compulsory licensing in different countries.

Question Over Creativity

To be eligible for authorship it is essential that a minimum quantum of originality
needs to be fulfiled. The quantum has varied from country to country but
~ nevertheless it is an essential constituent of the eligibility test even for literary and
artistic property. The question posed is how the literary author or the artist has
rendered the performance, whether it is a straight replication of what the
composer has originally created. Amongst performers (be it in audio or the audio
visual), even if some do qualify owing to the practice and creativity of their art,
there are others who are mere craftsmen®’ Then would it justify if the
performance right were given to the majority of those who are merely replicating
the directions in the chart? The very rationale of performance right to help the
artists would be lost if such an interpretation is allowed. !t has been pointed out
that the recording segment being in themselves a minority from the vast multitude
of live performers’ a further sifting from amongst the performers would not beget
the purpose behind the need for a performance right. It is not because the
performers’ are less creative that they have to follow the directions but because
they are provided situations in which they cannot do otherwise. Nevertheless this
point of disagreement between creativity and non-creativity does make it look like
it needs a re-look for the convenient administration of the rights. But as yet from
experience there do not appear to be any difficulty in granting this without
distinctions. Can this distinction be adhoc according to the differing
circumstances and divisions on the basis of performing vocations such as Actors
and musicians and among them vocal and the instrumental or a grading among
themselves? Though this is a problem to be resolved, this has not been seen to

be a reason substantial enough to wish away the need for performers’ rights.82

%181 Gary L. Urwin. op.cit,p.44.
52 While the effort of creativity might not seem equally distributed nevertheless that is something
to be left to consensus. /d., p.49.
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Best Left to Market Forces- Freedom of Contract

The proposition to leave it to contracts and collective bargaining contracts alone
has been met with the counter that it provides no reprieve from violations by third
parties. The lack of a statutory protection only provides a fillip to the interests like
bootleggers, as there would not be any legal instrument that they would be

violating.®®

Anticompetitive Trends

Critics pointed out that the imposition of performers’ rights raises the specter of
anti-competitive trends in the commercial dealings of performances. This has
been overcome or negotiated through the mechanism of collective licensing that
has been resorted in several countries.®* There have been few indications if not

nil evidence to suggest that individual performers' tend to block exploitation.

Era of Convergence

The advent of the information superhighway and the consequent era of
convergence that has been ushered in have endangered the framework of
security in which entities are protected under copyright. The same threat looms

large over the performances as well®®

. They require rights more in the digital
environment than in the traditional market environment. Performances would
form an important underlying work that may be subject to a variety of forms of
exploitation. This brings to the fore possibilities of circumvention much more than
what deleteriously impacts in an analogue environment. Therefore any measures
taken to protect other works equally apply with respect to the performers creation

as well %

® Richard Arnold, op.cit, p.6.

Y, p.7

% See, “WIPO International Forum on the Exercise and Management of Copyright and
Neighboring Rights in the Face of the Challenges of Digital Technology", Organized by WIPO in
Cooperation with Ministry of Education and Culture of Spain & with the Assistance of the General
Authors and Publisher Society Of Spain (SGAE), Seville, Spain, May 14 to 16, 1997 WIPO
1998).

Ss Brad Sherman and Lionel Bentley, Performers’ Rights: Options for Reform (October 1995),
Report to assist the inter Departmental Committee constituted by the Government of Australia to
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The characteristics displayed by the performer fully confirms to the theoretical
justification that was used for the substantiation of intellectual property. This
positively points to the eligibility of the performers creative labor in the intellectual
property firmament. An assessment of the chances of performers’ protection
within the common law regime points out to strong possibilities of protection. The
aforementioned elucidation of the conflict of perspectives between the authors,
producers, broadcasters, users and the performers regarding the grant of rights
to the performers is indicative of the issues to be tackled by the legal system in
any country that desires to find an agreeable solution to the issue of performers’
rights. The philosophy, economic and legal logic has nevertheless found the
diverse jurisdictions applying themselves to realize the rights to the optimum
extent possible and the conflict of interests has never been found to be

insurmountable in character.

decide on the question of extending performers rights, p.16. Available at
<ftp://ftp.dcita.gov.au/pub/docs/sherman.doc> as 1% January 2004.
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CHAPTER TWO
JUDICIAL AND LEGISLATIVE DEVELOPMENT OF
PERFORMERS’ RIGHTS IN THE UNITED KINGDOM

Objective of the Chapter: This chapter endeavors to study the evolution of
performers’ rights in United Kingdom and understand the judicial, legal and
administrative means adopted to secure a balance between rights and
commercial expediency in order to secure the rights of the performers. The study
is significant from the Indian perspective considering the common legal history

particularly with regard to copyright law.

Statutory Attempt to Protect the Performer

Moves to realize statutory protection for performers in United Kingdom were
made comparatively early. In Great Britain the first legislative moves In this
regard was made in the year 1925 through a Private Members Bill'. Though it
received state support during the legislative progress, it is noteworthy that it was
the interests representing the industry that decided to sponsor a bill on behalf of
the rights of the performers’ in England.? Thus it was to be expected from the
outset that the endeavor to secure a statutory protection would only go to the limit
where the interests of the sound recorders or the broadcasters would not be hurt.
This is evident from the criminal remedy that was proposed by the proponents of
the bill rather than a civil remedy that would ostensibly have provided the
performer with some right akin to that of a proprietary interest. That would have
got them far too close to a copyright status for the interests in the industry to feel
comfortable. Further, it could be said that it could have been one way for the
sound recorders to rein in the broadcasters who were causing great
consternation to them and the performers’ by exploiting affixed performances and

live performances without authorization and without limit. The bill was moved with

' Initiated by Sir Martin Conway in the House of Commons. It is significant that it was only a
private members bill rather than one that was moved under the aegis of the state. But the Bill did
receive the support of the government. Richard Arnold, Performers’ Rights, Sweet and
Maxwell,London (2™ edn.-1997), p.14.

2 Ibid. The primary sponsor of the Bill was the Gramophone Company Limited now EMI records

Cochin University of Science and Technology
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the ostensible intention of improving the broadcast programs in order to
encourage the performers’ to come forward and exploit their talents through the
new media®>. This can be considered as a way that the broadcasters found to
boost the confidence of the performers’ as they were desisting from participating
in programming owing to the easy susceptibility to piracy off the air. It also
negatively impacted the relationship between the performer as well as the
gramophone companies as the latter lent or licensed the product to the
broadcasters. Thus, for the aforementioned reasons the performers’ confidence
had to be boosted through some credible tangible legislative means. It can be
inferred that the broadcaster as well as the gramophone or the sound recording
companies stood to gain and there was an interest in the advancement of some

kind of protection for the performer®,

Civil Proprietary Rights Considered

Significantly, Parliamentary interests were not oblivious to the requirements of a
proprietary right or a civil right in order to make the same an effective remedy.
Though it was mooted in the parliament it did not find acceptance in the House of
Commons and was overruled. The proponents did attempt to bring the same
within the ambit of the Copyright Act rather than attempt a separate legislation;
this was vehemently opposed on technical and administrative groundss. It was
also advanced that an effective remedy lay in injunction and damages. Thus it
can be noticed that as early as in 1925 the need was voiced in the parliamentary
debates to bring the issue of performers’ protection inte the copyright spectrum

and to grant statutory civil righ'[s.’5

* ibid.
“ Ibid. The reason advanced for initiating tne Bill does not make any mention of the performers’
interest explicitly but only that of the industry as a whole. The concerned bill apparently had the
approval of the broadcasting industry; the gramophone companies as well as that the artists
despite being provided a mere criminal remedy- Statement by Earl of Shaftsbury in the House of
Lords.

* Ibid. Henry Slesser propelled this debate. Whom Slesser represented appears to be an
interesting question whether he was the spokesman for the performers’ does not seem apparent
but his utterances-seem to be genuinely in their interests. Though out voted it appears he raised
an important point, which would otherwise have been by passed.

¢ fd., p.14-15. Statement of Sir Viscount Haldane in the House. The Bill was passed on July 31,
1925 without amendments.
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The First Legislative Initiative- The Dramatic and Musical Performances
Act, 1925

The first initiative to grant the performer any protection under the law was made
by the English legislature in the year 1925’. There were no reported case laws
that addressed and decided the question of performers’ protection prior to this

enactment®,

Salient Features of the Act

The Act as it finally fructified was a preventive criminal measure to stall
unauthorized reproduction of dramatic and musical performances®. It was an
offence under the Act to knowingly make records directly or indirectly from or by
means of the performance of any dramatic or musical work without the consent in
writing of the performer'®. The protection was targeted or was confined to the
audio products that is making of records. The reproduction could be rendered
either directly or indirectly and this could mean through means other than from
the original recording and could also be from the recording of the artists Yot
covers any dramatic or musical work that holds the audio part of the
performance. The use of the words dramatic or musical works could mean works
based on a prior literary or artistic work though such a controversy does not seem
to have arisen. Significantly it is stipulated that the consent is required to be in
writing —in other words, oral consent would not be sufficient'?.

The abettors or contributory infringers along with the offender are equally liable —

this includes those who sell, let on hire or distributes for the purposes of trade or

! The Dramatic and Musical Performances Act, 1925.
® The judiciary as well as the litigant could have been restrained owing to the preemptive tenor of
the 1911 enactment that made the extension of copyright protection to new entities virtually
mpossnble judicially unless the parliament legislated on the same
/bld The preamble expresses only this idea. Appendix 2A.
"% Section 1(a) of the Act. Richard Arnold, op.cit.,p.274.
"t is unclear whether imitations would come under the purview.

" Richard Arnold, op.cit.,p.274.

Cochin Universitv of Science and Technoloav
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by way of trade exposes or offers for sale or hire any record'. The contributors’
liability arises only if the offence was for the purpose of trade. Interestingly the
public performance of the record has also been accounted for, though what is
used for public performance must be the pirated one or the stolen one'®. By way
of punishment, the offender is liable to a summary conviction and to a fine not
exceeding 40 shillings for each record for which the offence is proved'”. But a
maximum limit of fifty pounds has been placed on any transaction. However if the
purpose was with a non-trade objective even the principle offence of
unauthorized production of the records has been exempted'®. The mere
possession of essential equipment to commit the crime (but not actual execution)
of the Act would invite a fine not exceeding 50 pounds'’. The Courts are
empowered to order destruction of the records or plates used for making the
copies'®. The Act was strictly confined to audio records or similar contrivances
for reproducing sound — leaving open the question whether the audio segment of
an audiovisual would be included. The performance of any dramatic or musical
work includes any performance, mechanical or otherwise of any such work that
the performance is rendered or intended to be rendered audible by mechanical or
electrical means'®. Importantly, the Act defined the term “performer” as meaning

the persons whose performance is mechanically reproduced®.
Criticism

Though there is no mention that performance needed to be derived from any
‘work”, in order to be a prerequisite to qualify as a performance under the
enactment nevertheless the title of the enactment appears to be self-explanatory
in this regard -Dramatic and Musical Performances Act. This can be considered
ambiguous and susceptible to varied interpretations. The maiden legislation for
the performer was explicitly a criminal deterrent measure but without any corporal

penalty. The imposition of a paltry fine (upon a summary conviction) was the only

" Section 1(b).

* Section 1(c).

5 Richard Arnold, op.cit.,p.274.

*® Ibid.

" Ibid. Section 2.

*® Section 3. Richard Arnaold,op.cit.,p.274.
®1d., p.275.

® Ibid. Section 4.

Cochin University of Science and Technoloay




School of Legal Studies 33

consequence to fall upon and deter the offender. This symbolic statute, though a
harbinger of greater reforms would not be enough to counter the organized
pirates and bootleggers. Though the audiovisual market might not have been as
well developed as the audio segment nevertheless the Act had left out a key
sunrise sector that profited from performances and was exploited by the pirates
and the bootleggers. The Act did not provide a civil remedy by way of injunction
and damages to the owner of the recordings or to the performer and therefore
was a soft legislation, as without these the rights of the performers’ would be
rendered nugatory. There was no explicit mention as to who possessed the
locus- standi to move the Court. There is no guidance in the Act with regard to
the qualitative criteria to be fulfilled in order to be a performer as the definition of
the word “performance” was a weak functional definition. The legislation seeks to
protect the subject matter that is the performance without reference to its
character either as property or a quasi-property. It is significant to note that
neither is there an express negation of the fact that it is either property nor is
there a mention whether it is anything in the nature of property. This confounds
the interpreter as even though not ordained as being protected by copyright
standards, it still could have had the property right qualities recognized. This
ambiguity in the Act led to ensuing case laws.

Judicial Perspectives on Performers’ Rights

The first case law within the ambit of Dramatic and Musical Performances Act,
1925, arose in the year 1930, five years after it was enacted. In the mean time
there were no reported case laws as referred to in the commentaries with regard
to any criminal proceedings to check infringements of the enactment.
Interestingly the first case law, Musical Performers’ Protection Association Ltd. v.
British International Pictures Ltd.?" sought to pray for a civil remedy rather than a
criminal indictment against the alleged offenders. The plea was for an injunction

to restrain the commission of a criminal offence that was essentially a civil tool in

A {1930) 46 T.L.R. 485, cited in Richard Arnold, op.cit.,p.15. The cause of action arose during the
course of the making of the Alfred Hitchcock film Blackmail. The defendant was the production
company that hired musicians to provide incidental music to the film. Although the defendant paid
the musicians, the latter were not asked nor did they consent in writing to the incorporation of their
work in the making of the film. However five of the musicians later assigned their rights under their
1925 Act to the present plaintiffs who brought the proceedings

Cochin Universitv of Science and Technoloav
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a civil remedy. The question to be resolved by the Court was whether the 1925
Act granted a civil right and a civil remedy for any right of property.

The Judge did not feel inclined towards these arguments and declined to grant
the prayer of the plaintiffs upon the following grounds. Both substantial and
practical issues influenced the decision of the Court. The Judge was impelled by
the fact that there was no hint of any reference to the Copyright Act in the new
Act. Further the Act only provided for fines and no penalties were prescribed.
Therefore there was no indication of anything propertied percolating to the
performer. According to the Judge both non-copyright and copyright protected
works come within the purview of protection of the act. Further, any member of
the public could initiate prosecution. The court inferred that the Act was
deliberately worded to preclude a property right being read in. the Judge was also
further awed by the prospect of 100 separate rights of property being

administered for a performance composed of a hundred performers'®.

A Cnitical Viewpoint

From the judgment it appears that the right to property in intellectual labor
appears to be one that can only be legislatively conferred. Only if civil remedies
are explicitly conferred can a property right said to have been conferred. Though
this appears to be a handicap specially confined to the realm of intellectual
property and English legal statutory and judicial discourse. There is not even a
murmur of performers’ rights akin to that of common-law literary property even if
in the present circumstances, the performers’ had rendered the services though
the question was as to the extent of authorization.

The judgment also exposed the other frailties that the performer was confronted
with in the frame of the 1925 Act. Even with the criminal remedies afforded to
him, he did not have enough teeth to counter infringements in order to
compensate him and provide equal justice. The fines that were imposed on the
violator went to the crown .The fact that the prosecution could be launched by
anyone further diluted his responsibilities. Rights were to be determined by the

kind of remedies that were conferred. A concern that the Judge echoed was the

2 Richard Arnold, op.cit.,p.16.
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practical difficuity involved when a number of performers were involved in a
performance.?® Thus hypothetical practical and technical difficulties appear to
have overwhelmed the judicial mind in the interpretation of the 1925 Act. Even
though the principle of civil injunction and damages for breach of statutory duties
was commonly resorted to and granted by the Courts in England, the Courts
were not inclined to apply it to the performers’ under the canopy of the present
Act %,

The Gregory Committee Report

The Government of United Kingdom constituted the Gregory Committee in 1852
to go into questions and issues in copyright law revision that included the revision
of performers’ rights. The Committee put to rest all speculation that the Act of
1925 granted implied rights of a civil nature that was explored in the Blackmail
case® in the year 1930. The artists’ representation to be considered as entities
eligible to copyright protection was out rightly rejected by the Committee. The
Gregory Committee Report clarified that the 1925 Act did not propose to give civil
rights to the performer. The Gregory Committee Report out rightly rejected the
recommendations of the Musicians union, Equity and the Variety Artist’s
Federation to give performers’ a right in the nature of a copyright. Among the
several reasons cited in support of the decision the one that strongly influenced
their position was that it was not done before.?® Thus the lack of an authoritative
precedent in law and practice was advanced as a substantial reason to refuse to

the performer a claim to a civil redress.

The 1958 Act

Influenced by the recommendations contained in the Gregory Committee Report,

the Dramatic and Musical Performances Act, 1958 was passed in United

23

Id.,p.16.
% Groves v. Lord Wimborne [1898] 2 Q.B.402. No further case seem to have come up under the
1925 Act and this seems to point not to the efficacy of protection for the performer rather the there
seems to have been least inspirational impact on him to spur him into the litigation.

% Justice McCardie appears to have been vindicated in his judgment 20 years later.
% The Gregory Committee Report, 1952. Richard Arnold, op.cit.,p. 16.
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Kingdom.?” The enactment had the following differences with its predecessor. It
was a certain improvement over the pioneering legislation of 1925. Alterations
were made with respect to the penal provisions that included not only
enhancement of the existing fine but it was supplemented with corporal
punishment (of imprisonment), in addition to the fine that was the only punitive
measure in the prior enactment. The amount of fine was also raised from the
previous ceiling of 50 pounds to 400 pounds.?® There was an alternative to those
who could not pay the fine, which was to undergo imprisonment on conviction or
indictment for a term not exceeding two years or to a fine or to undergo both?.
The need for authorization of the performer for private and domestic purposes
was exempted but the use for non-trade purposes was not exempted. This is a
significant difference from the prior provisions in 1925 enactment. The most
noteworthy of the additional coverage was with regard to the extension of the Act
to cover performances in cinematograph films. The making of cinematograph
films knowingly without the consent of the performers’ was also made an offence.
The consent of the performer was required to be in writing.® It had to be from the
performance of a dramatic or musical work. The recording could be made directly
or indirectly. While the consent in writing was made compulsory with respect to
performances in cinematograph, imprisonment as a punishment was not
prescribed as a punitive measure for the infringement of the performers’ right in
the cinematograph.31 It was also made an offence to sell or let for hire, distribute
for purposes of trade or expose for sale or hire the cinematograph film so made.*
The use of the film for exhibition purposes to the public was also a violation of the
provisions. The only use that was exempted was that of use for private or
domestic purpose.®® It is noteworthy that knowledge was made an ingredient for
liability.>*

7 Dramatic and Musical Performers Protection Act 1958 (an Act to consolidate the Dramatic and
Musical Performers Act 1925 and the provisions of the Copyright Act 1956 amending it (23" July
1958).
2 Section 1. Id., p.276.
B bid.
% Section 2(a).
*! Section 2. Richard Arnold, op.cit.,p.276.
2 Section 2(b)
 Section 2(c)(Proviso).
This narrows down the scope for convictions.
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Another striking addition was the imposition of penalties for broadcasting without
eliciting the consent of performers. Broadcast of a performance could be done
only with the written consent of the performer®. This was to be observed even ff it
is only a partial performance that was covered. Interestingly imprisonment was
not extended to infringement through this form of communication and the fine
does not exceed 400 pounds. There is no distinction in treatment with regard to
those who are in possession of plates. For the first time special defenses were
introcduced.*® There was an elaborate provision for fair use concerns. If the
record, cinematograph, broadcast or transmission to which the proceedings
relayed was made or intended for the purpose of reporting current events then it
was not be considered as infringements®’. If the recording was only a background
or incidental to the principal matters composed or represented in the film etc, it
will not attract the provisions®®. That is incidental usage did not warrant any
consent from the performer.

Another significant addition to exemptions was that the exploiter who bona-fide
(in good faith) believed that the consent had been procured from the performer
would be exempted from liability as if it had been proved that the performer had
themselves consented in writing to the making of the infringing matter.*® Private
and domestic uses were also exempted. In a sense the 1958 enactment was an
advance over the prior Act having taken into account the technological changes
as well as the performers’ concerns therein. The performer's definition has not
been attempted and any one whose performance can be mechanically
reproduced is considered a performer. Therefore a descriptive or explanatory or

functional definition has been attempted.
The Performers’ Protection Act, 1963(amended)

The 1963 Act amending the law relating to the protection of performers' was

enacted in order to give effect to the Rome Convention*’. The difference from the

* Section 5. Id., p.277.

* ibid.

7 Ibid. Section 6(a).

# ipid. Section.6 {b). It is important to note that the latter exemption is not even in the list of fair
. use for fiterary and artistic subject matter today.
: ® Section 7(a)}(b). Richard Amold, op.cit.,p.278.
, ¥ 1d, p.280. this is expressly provided in the preamble to the 1963 enactment.
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prior enactments besides the wording of the title has been that there has been a
more specified enumeration of performances with reference to works in relation
to performers’'. The existing ambit of the term performers’ and performances
had got narrower. The extent of the enactment was expanded to include
performances that took place outside the United Kingdom and the infringement-
taking place inside the United Kingdom*2. Though Infringements outside were not
to be entertained*’. A new provision was incorporated for taking care of offences
by corporate bodies identifying those who were responsible in case of any
misdemeanor by the companies®. Live transmissions without the consent in
writing of the performer otherwise than through the use of a record or
cinematograph film or the reception and the immediate retransmission of a
broadcast either to a subscriber or through wires or other paths, provided by a
material substance so as to be seen or heard in public was made an offence
under the Act. ** Cable programs and the possibilities they afforded were taken
into account. Any infringement would invite a fine not exceeding 400 pounds and
a minimum of 50 pounds.*®

This Act was the result of international pressure particularly following the Rome
Convention in the year 1961.4" Interestingly without making any change in the
criminal remedy afforded, the ambit of the Act was expanded. It might be
reminded that the Rome convention was never particular about the means
employed to beget protection for the performer. Thus the British idea of offering a
criminal remedy was never in disagreement with what was adopted at Rome. In
fact the United Kingdom proudly claimed that it had influenced Rome. However
changes were brought about to the Dramatic and Musical Performances Act by
amending the title to Performers' Protection Act, 1963 to suit the Rome

agreement. Changes were made to the definition of the term ‘performer’. A

*' Ibid. Section 1.

* Ibid. Section 2.

 Ibid. The 1956 Act that was passed extended the Act to films but kept the criminal remedies
intact. It has to be noted that the performer in the audio visual —film also found a criminal remedy
under the 1956 Act. This seems to echo the general European trend of not isolating the
audiovisual stream from the statutory initiatives.

* Section 4-A.
:: ld., p.281. Section 3.
Section 4.
“" United Kingdom was opposed to the grant of a full-fledged authorization right at the Rome
convention, 1961. Richard Arnold, op.cit.,p.18.
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provision was incorporated to make it clear that the place of performance was
immaterial. Notice was taken of the possibilities of cross border exploitation
particularly the use of cables. Further it included the extension of the Act to
records made abroad without consent required by the local law and to extend the
Act to the relay of performances by wire. The present statutory regime under the
Performers’ Protection Act was considered to be working satisfactorily as there
were very few prosecutions under the 1963 Act. An increase of fines was effected

in the 1972 amendments to the Performers’ Protection.*®

An Assessment of the Act and the Amendments

An analysis of the provisions and the amendments show that infringements
began to be taken more seriously by the lawmakers. The increase in the fines
shows the realization for the need for more deterrence to be built into the law.
The introduction of corporal punishment is also a pointer in this direction. The
recognition of records of performances effected outside the state and the
protection accorded to these upon fulfilment of certain criteria within the country
shows the credence given to the cross border exploitation under the onslaught of
novel technology like broadcasting. Possibilities of evasion by resort to corporate
ownership were to be curbed by the attribution of culpability to specific officers
under a principle of presumption. One of the most significant features of the
performers’ enactments in Great Britain has been the fact that both the media
(audio and the audiovisual) were taken into consideration for protecting the
performers’ labor. There was no discrimination meted out to the audiovisual
performer. This is noteworthy considering the fact that the Rome convention that
had influenced the legislations in several countries (including United Kingdom)
had discriminated against performers’ in audiovisuals by excluding them from the
purview of the Act. However United Kingdom seemed not to oblige the spirit of
the Rome convention in this respect.

Drawbacks

The imposition of fines did not directly benefit the performers’ since the fines went

to the state coffers. Though the State claimed that the Act functioned

 See the schedule appended to the Act, /d., p.284.
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immaculately, nevertheless there were several cases that came before the
Courts expecting to beget a civil injunction remedy rather than stay limited to the
apparent criminal remedies. The right of the performer cannot be invoked once
the consent was granted and further duplication of the affixation and sale by third
parties of the records for which consent was given. There was neither attribution
nor remedy for the violation of any moral right of the performer in his

performance.

Apple Corp. v. Lingasong Ltd.

In Apple Corp. Ltd v. Lingasong Ltd.*®, the plaintiffs were the famous five of pop-
the legendary Beatles. The subject matter of contention was the performance
rendered by them in a star club in Germany, Hamburg. Upon an oral consent by
one of the Beatles in the presence of others, one Mr. EW Taylor made a tape
recording of the same. No consent in writing had been granted by the singers.
The affixer offered to sell the same to the manager of the troupe for a price. But
the price offered by the affixer-recorder was not found agreeable by the manager
and was refused. After a gap of 10 years an offer was made yet again to the
Beatles with a price tag of 10000 $ and a royalty but this was again refused. In
the year 1975 there was a proposal from Lingasong Music Company to convert
the same into gramophone records. In response to this deal and the impending
release of the gramophone records, the Apple Corp., the Beatles company,
moved the Court for an injunction against Lingasong seeking to restrain the
defendants from making, selling or distributing by way of trade records or tapes
reproducing the Hamburg performance by the Beatles together with a prayer of
injunction against passing off as also against unlawfully interfering with the
plaintiffs trade or business or” legal relations.®' The claim was based on the
Dramatic and Musical Performances Protection Act, 1958 and The Performers’
Protection Act, 1963.%

*11977] F.S.R. 345.

% 1d., p.347.

5 Ibid. Surprisingly and rather intriguingly the plaintiffs did not contend on the basis of ownership
of copyright.

2 However in the meantime, the Courts seem to have been accessed with much frequency for
the criminal redress but often the Courts as can be perused in arguments for a civil redress, the
Courts did grant injunctions in the nature of Anton pillar even in a criminal proceeding. Though
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Justice Robert Megarry opined that the Act of 1825 and 1958 could not be
regarded in isolation without reference to the Copyright Acts. The Court reasoned
that the parliament enacted these limited remedies and abstained from conferring
any copyright in a performance. Therefore the action of the petitioner was to bring
a right of action in tort for the breach of statutory duty that would confer
something in the nature of copyright on something that parliament has refrained

5 The Judge was convinced by the

from making the subject of copyrigh
observations of Justice Mcardie in the Blackmail Case. In relation to the Rome
convention, 1961, the Judge pointed out that though changes were brought into
the ambit of the enactment but it left the structure and operation just as it were.
The criminal remedy was an act of deliberate selection and not an omission. The
Court also noted that the though only some sort of oral consent was given to the
making of the original tapes but even that is not enough to grant any equitable
relief. Equity, it observed, had a long tradition of decorously disregarding the
statutory requirement of writing. Even though the difference between consent for
primary fixation and the right to make copies was pointed out, the Court did not
deem it necessary to interfere. The Court also tock into account the long silence
from the plaintiffs on this issue as negating and estopping (preempting} the right

of the plaintiffs to a civil Action.

The Whiteford Committee Report

The Whiteford Committee went into the question of performers’ rights in the year
1978>. The Rome convention, 1961 and its provisions to which Britain ‘was a
signatory impelled a need for the study of performers’ status by the Committee.
On the question of the definition of the term "performer”, the Committee was
convinced that protection needed to be extended to cover variety artists.>®

Though they refrained from attempting a definition of the term “variety artists”, the

these cases may not have been popularly reported nevertheless it holds evidence of norms and
deviation that the Courts have taken when they would have intended or been the result of an
oversight.

® The petitioners relied on the principle of violation of the statutory duty relied in the case of
Cutler v. Wandsworth Stadium Ltd [1949] A.C. 398 and J. Bolinger v. Costa Brava Wine Co Ltd.
u960] Ch. 262. _

Copyright and Designs law, Report of the Committee to Consider the Law on Copyright and
gesigns, Mr. Justice Whiteford, Chairman, Her Majesties Stationers Office, London, p.105.

Id., p.109.
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Committee observed that it must include acrobats and jugglers within the
definition of the term “performer”. While the move was a break from the
conservative attitude of linking the performers’ protection to the performance of a
literary, dramatic or an artistic work, the paradox was that it appeared to lay down
an arbitrary new line of segregation. Though the Committee considered
sportsmen as being ineligible for protection, it did not explain under what
rationale the distinction between sportsmen and variety artists was to be
maintained. This is a striking anomaly since both acrobats as well as jugglers are
performers’ of “non-works” that earlier on were excluded together with sports or
other “non-scripted” events. Thus once the distinction between works and non-
works no longer prevailed, any attempt to pick and choose performers’ from the
non-work based category smacked of arbitrariness and the preference was
inexplicable. But the Committee did not dwell or elaborate on this other than
express its preferences.*®

With respect to ‘defense’ to infringement, the Committee also advanced the
opinion that the requirement to prove knowledge or that the defendant had the
knowledge need not be discharged by the petitioner or the complainant but the
defense of innocence was to be exercised by the defendant if he bonafidely
believed that he had reasonable grounds to believe that the consent of the
performer had been obtained.”” The Committee suggested that the penalties
imposed should be constantly reviewed.*® It felt that this could be done by taking
note of the changing technology and communications environment. Even though
the Committee did not make any suggestions regarding the desirability as to
whether an upward revision was required or not, it is noteworthy that the dynamic
environment in which the performer operates had been taken into account and
the need for variations suggested.

A most significant recommendation made by the Committee was with regard to
civil redress that had been a long-standing demand of the performers’. Though
the Committee felt that it was difficult to confer any new property right as
according to it that was outside its agenda, it nevertheless endeavored to confer

new remedies. It was for the first time that a governmental body in the United

* 1bid.
57 Ibid.
% Ibig.
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Kingdom was keen on providing the redress through injunction and damages to
the performer>®. Though this was not tantamount to granting full property status to
the performers’ work, it was in fact just falling short of it. The Committee was
against granting a copyright status to the performer as it felt that the grant of
rights to his performance could lead to practical difficulties®®. The right to civil
redress appears to have been recommended without addressing the rest of the
issues that were voiced earlier on with regard to the conferment of a civil redress.
The Committee recommended that Section 2 of the 1963 Act should be amended
to avoid a construction of reciprocity.

Most significantly, the Committee discarded the need for consent to be made in
writing. This would make contracts vuinerable to a lot of interpretation particularly
oral contracts and its implications. There is no justification advanced by the
Committee in negating the need for consent of the performer to be made in
writing®’. The Committee preferred a consolidated Act covering all the present
Performers’ Protection Acts. It is noteworthy that they did not find the need to
bring it under the canopy of the Copyright Act, though it was suggested that it
should be incorporated under copyright and related rights. Nevertheless, the
need for a consolidated Act was accepted which indicates the importance that
was ascribed to performers’ rights protection®. The Committee was vehement in
the disapproval of the idea of a single Act consolidating both the copyright and
performers’ protection. The reason cited was the prevailing complexity of the
Copyright Act.5®

The Turning Point for Performers’ Rights - the Ex parte Decision

After the unsuccessful attempt in persuading a civil right for the performer in
Apple Corps v. Lingasong, the artists approached the Courts in the following year

in Exparte Island Records case.®® The plaintiffs were comprised of a combination

% 1d.p.110.
® 1d., pp.104 to 105. Whiteford Committee Report.
81
ld., p.110.
*2 Ibid.
®d, p.108. The Committee relied heavily on the recommendations of the phonographic industry
and the musicians union.

% [1978] Ch.122.



School of Legal Studies 44

of successful artists®® along with the recording companies. Each artist had an
exclusive contract with the recording company for the expioitation of his musical
performances. It was alleged that their business was being deleteriously affected
and damaged owing to the illegal conduct of the defendants dealing with tape
recordings of live musical performances and making copies of the same and
selling these in the form of gramophone records, tapes and cartridges®. Their
conduct was causing loss by reducing the sale of legitimate records. This was
contrary to the statute as exemplified in Dramatic and Musical Performers’
Protection Act, 1958°%". The plaintiffs prayed for an Anton pillar order, as they
feared that all evidence would disappear if they served a writ on the defendants.
The plaintiffs appeal was on the ground that they had a claim for breach of a
statutory duty created by the Dramatic And Musical Performers’ Protection Act,
1958, and alternatively that they had a right in equity to protect their private rights
from injury by tortious or criminal acts.®® The question before the Court was
whether bootlegging which was a crime could confer a civil right of Action on the
performers’ and recording companies. They pointed out that as the statute had
been passed for the protection of a particular person or class of persons (the
performers) as they could give or refuse their written consent. The Courts also
had to consider the protection of private rights as a reason for a civil cause of
action®. Based on the decision of Gouriet v. Union of Post Office Workers™ that
though generally a violation of a criminal statute could not afford a civil redress
nevertheless there was an exception when the offence was not only against the
public at large but also causes special damage to the private individual. If a
petitioner can show that his private right is being interfered by a criminal act thus
causing or threatening to cause him special damage over and above that caused
to the generality of the public then he does have a cause of action.

The Court rejected the first premise on the ground that the Act did not impose a
public duty towards a class (performers) in comparison to other Act’s of the genre
that begot and invoked such a cause of action. The appeal was allowed by a

majority of three to two on the second ground where in the Judges including Lord

% Ibid. About thirty in numbers.
*Ibid. Bootlegging.

" Id.,p.124.

% 1d., p.126.

% Ibid.

0 1978] A.C.435.
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Denning reasoned that the rights of the performer's and the record companies
under contracts between them were civil rights in the nature of rights of property
which gave rise to a civil cause of action.”' This judgment had far-reaching
ramifications in that it granted untrammeied property rights though not perhaps in

the same parlance and character as what is meant by it in copyright terms’?.

The Intervening Lonhro Precedent

In the Lonhro Ltd. and Another v. Shell Petroleum Co. Ltd ™ the wide principle of
civil liability accepted in Exparte Island Record Case that arose upon injury to
property or rights in the nature of property was denied its sanctity by the House of
Lords. The observation of the learned Judge further narrowed the scope of
remedy for those affected by bootlegging though the performers’ were exempted.
It is noteworthy that the facts don't reveal a similarity with that of intellectual
property and contracts associated with it’*. Lord Diplock cast certain observations
about the decision in Exparte. The learned Judge observed, “The application for
Anton pillar orders was made by performers’ whose performances had been
bootlegged by the defendant without their consent and also by record companies
with whom the performers’ had entered into exclusive contracts. So far as the
application by performers’ was concerned it could have been granted for entirely
orthodox reasons. (As it had been passed for the protection of performers’).
Whether the record companies would have been entitled to obtain the order in a
civil action to which the performers’ whose performances had been bootlegged

were not parties is a matter that for the present purposes it is not necessary (o

" 1d..p.135.

”? The perspective of property rights put forward by Lord Denning raised a lot of skeptic
comments from the legat analysts. See David Kitchin, “Putting the Boot into Bootlegging Ex Parte
Island Record Ltd" [1978] EIPR 33

™ Lonhro Ltd. and Another v. Shell Petroleum Co. Ltd (N0.2)[1982] A.C.173, H.L.

™ 1d., p.175. Lonhro were the owners of a crude oil pipeline from the port of Iberia in Mozambigue
to a refinery at Feruka near Umtale in Eastern Zimbabwe, called at all material times as
Rhodesia. The refinery was operated and owned by seven participating oil companies and the
use of the pipeline owned by the plaintiffs was governed by an agreement. While the agreement
to source fuel through the pipeline was subsisting there was a declaration of independence from
the government of the region. This led to sanctions being imposed by Great Britain by means of
two directives. Defying the sanctions the refinery company brought oil through routes without
resorting to the pipeline owned by the petitioners. This led to heavy loss for the plaintiffs and they
wanted to restrain the refinery from resorting to any other means of sourcing the oil than by way
of pipeline as that was causing interference with the contractual agreement between them and
thereby sustaining damages.
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decide”. Further Justice Lord Diplock was unable to agree to the propositions of
Justice Lord Denning and Waller ”° in Exparte with regard to their rights in the

nature of property propositions.

RCA . Pollard 7®

In this case the Judges relied on the Lonhro judgment to drive home the point
that the petitioners were not entitled to a civil action for injunction and damages
as claimed by them. The Lonhro decision had overruled the wide principle of civil
liability enunciated by Denning and Waller Justice that the injury to property or
rights in the nature of property was sufficient to invoke the civil right of Action.
The Judges endorsed both the views of Lord Diplock that overruled the decision
of Shaw and Waller as well as that of Denning and Waller in Exparte”’. The effect
was that while the argument whether the statute was for the performer as a
particular class was disapproved in Exparte was reinstated as the proper
yardstick to which the performers’ qualified, on the other hand, the wide theory of
injury to property to which any party, be it the performer or the recorder or any
affected party sought recourse on the civil side to the Courts was set aside as
being too wide a principle to be found agreeable in Lonhro.

The Court felt doubtful in allowing some such principle where the defendant’s
conduct involved no interference with contractual relationships but merely
reduces the potential profits. Upon the facts, the Court found that the conduct of
the defendants did not reduce the value of the plaintiffs’ property. As the wider

principle did not find favor with Lonhro, there was no question of any non-

S 1d.p.187.

78 [1983] Ch. 135. RCA Corporation had at all material times the benefit of exclusive recording
contracts with Elvis Presley where by they were entitled to the right to exploit for profit records of
all performances of Elvis Presley. The second plaintiff's- RCA Ltd was at all material times
licensed by the first plaintiffs in respect of the sale, manufacture and distribution in the U.K. of the
records of the performances of Elvis Presley. The plaintiffs claimed that they had the right to
exploit the records of Elvis Presley to the exclusion to all others and that they had private
proprietary interests, which they had to protect from the unlawful interference that caused damage
to their interests. The plaintiffs further alleged that business of the defendants of dealing with
bootleg records of Elvis Presley was a violation of their legal right. They also sought a declaration
that the defendants were not entitled to engage in making and selling or letting for hire or
distribution for the purpose of trade, exposing or offering for sale or hire or using for public
performance any record of the performance of Elvis Presley without his consent in writing, it was
also sought to restrain him by way of injunction, to order delivery up and special damages as
turther relief.

"id, p.158.
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proximal damage to be taken note of and the need for a civil right to be invoked.
All the Judges found the result undesirable and regrettable but decided that the
parliament was a more apt office to bring in new remedies for new wrongs.78 The
judgment was heartening for the performer as the recognition of the performer as
a class to be protected gave them the locus for civil action®, while the
deprecation of the injury to property theory by the court did not provide the
recorder with any reprieve. While the performer gained inadvertently, the fate of
the recorder was left undecided.®® One outstanding characteristic of the judgment
has been that there has been no out right negation of the character of property to

the subject in dispute that is the recorded performances.

Rickless v. United Artists Corp.

The next landmark in the series of batties for that assured civil right of action was
in Rickless v. United Artists Corp.®' This concerned the production by Blake
Edwards and United Artists of a sixth ‘Pink Panther’ film after the death of Peter
Sellers, using clips and outtakes from previous films of the artiste in the series. .
The test as formulated and accepted in Lonhro decision was followed by bringing
the Act within the ambit of the principle of a civil claim for statutory breach. The
court recognized that a coherent scheme of protection for the benefit of the
performer had already been framed in the Act. The most interesting highlight of
the decision was the recognition of proprietary pretensions in the provisions of
the Rome convention imparting protection to the performer in order to
substantiate the availability of civil rights and remedies for the performer. The
Judge inferred that civil rights were an implicit endowment on the performer
under the Rome convention®. Though the Rome convention had left the matter
to the respective states, it had not expressly spoken against it. But to have read
in an obligation in the absence of any specific directive in the Rome Convention

was the denial of the liberal tone of Art. 7 and the volition of those countries that

® Oliver J. Id., p.154.

 Allan Evans, "Civil Remedies for Bootlegging” (1983] 5 EIPR 31.

% Allison Coleman,“Performers Protection After Pollard” [1983] 5 EIPR 71.

*1 11986] F.S.R. 502. Also reported in {1988) Q.B.40. Personal representatives of Peter Seller's
brought the action relying on a number of causes of action including breach of statutory duty
under the Performers' Protection Acts.

% |nterestingly this is nowhere provided in the Performers’ Protection Act.
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wanted to enjoy the freedom of option.®® Unlike prior instances where in the Act
was considered secondary and insignificant in comparison to notions and
concepts in copyright, the Court thought differently in the Rickless decision. Till
then the performers’ Act was even considered inferior to other criminal
enactments as the denial of the right of civil claim for statutory breach in previous
case laws show. It was also clarified that the Act was a significant welfare
legislation that the public had a duty to protect for the welfare of the performers’.
It was also settled that the performers’ had a right as against the corresponding
duty on the public to observe adherence to the Act. In other words, it was a
different interpretation on the same set of materials that was presented before
and after the Rome convention. Though it must be taken note that the grant of
civil claim against breach of statutory right cannot be considered by any stretch of

imagination as equivalent to a grant of property rights in the performance.

Rickless Examined

As against the popular perception of the performer having been granted the
property rights, the Rickless judgment has only granted him a civil right to
injunction and damages®. But the advantages are relative in the sense that the
Rickless judgment did reach this conclusion by reasoning that the enactment was
for the protection of the performer, which brought out the welfare point of the
enactment -not that it was very much in doubt. The major premise and
consequence of the judgment was that the grant of private rights of action
inevitably led to the endowment of property rights. Any right of Action for
injunction and damages led to the creation of property rights. It cannot have an
isolated existence apart from the concept of the property. Though the application
of the term property would create a logical administrative problem that seems to
have been resolved by the use of the term quasi property. The judgment further
infers that if the Act has been for the protection of the performer then it would

have to endow private rights of action to the performer. Whether this would

* Though the same has been subject to much criticism the re cognition and the status accorded
to the Act as a means securing to the performers' dignified and undiscriminating protection was
assured

* The judgment has come under academic debate and analysis, see Adrienne Page,” Rickless v.
United Artists - a Queens Bench Perspective on Copyright and Performers right" [1986] 8 EIPR
6.
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provide all the remedies as afforded to a property right if it is acknowledged is
doubtful. Though this provides the remedies of injunction and damages it need
not fully grant other relief's that commonly go with property rights. However there
is a paradox in this regard as the reason why the performer has found himself
entitled to the relief for the statutory breach is due to its public right character of
the law to protect the entity. It is not a private right that spurs or invokes a
property right but it is a public right that has spurred the creation of a private right
of action.

Critically it can be opined that the judgment totally misconstrued the Rome
Convention at the interpretational level as grant of civil rights was substantiated
on the basis of the Convention. It is notable that the Convention was large
hearted to provide countries with much leeway by adopting the possibility of
prevention clause. Further the Rickless case revolved around the fact of
performers’ rights in films. The attention of the Judge does not seem to have
been brought to Article 19 of the Rome Convention that categorically ousts the
application of the Art.7 from the performers’ who have consented to perform in
fims or audiovisuals. Despite this and without reference to this apparent
exception, the judgment seems to have based itself on the Rome convention as
the influencing reason particularly in the factual context of the rights in films. The
dilemma of the British Courts is evident from the fact that despite the
acknowledgement of the breach of statutory rights leading to civil rights of private
kind that it termed quasi property, they could not allow or countenance an injury
to property argument. The ambit of the breach of statutory right is wider than the
injury to property argument if appellation of “property” to performers’ efforts is
what the Judges wanted to guard against.

Thus without countenancing the question of property status in a straight forward
manner nor classifying the performers’ right as being of such status or with no
reference to its incapacities vis- a- vis the copyright provisions, on the mere
ground of principles alone, the judgment sought to base the performers’ civil
rights on principles that emanate out of the violation of any general statute.
Finally, on a comparison with other legal regimes, it can be seen that the English
Courts’ finally succeeded in granting the right of civil rights to performers’ without
touching upon the areas of common-law intellectual property, unfair competition,

right of privacy, the right of publicity and most basically property rights in
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intangibles. This indirect approach leads to an inadvertent grant of a right of
unqualified limitless duration to the performer that is more advantageous to them
than the limits of copyright. This approach, nevertheless, effectively procured for

the performer, a guarantee against unauthorized use of their performances.

Salient Features of Performers’ Rights in U.K. under the Copyright Designs
and Patents Act (CDPA), 1988

Some of the salient features of performers’ legal status in Britain today is
instructive of the way the rights can be realized and managed for securing the
rights of the performer. Under the weight of international and regional pressures
like the European Commission, United Kingdom passed the Copyright, Designs
and Patents Act in 1988. It incorporated changes in tune with the demands of the
technologically transformed world as well as in tune with the demands of the
administrative challenges to manage the rights. Performers’ protection ceased to
be a separate enactment under the Performer Protection Acts and was protected
under the canopy of the 1988 Act. The only distinction was with respect to the
fact that performers’ rights were placed in Part-ll, while the traditional entities
were placed in Part |. This was symbolic of the fact that there was a variation in
the treatment meted to the traditional copyright enjoying entities, the performers’
and others. In other words protection would not be fully synonymous with that
enjoyed by the copyright entities like the literary, dramatic and artistic subject
matter. Even though the rights are marginally distinctive, nevertheless, there are
broad areas of convergence and equivalence between the rights. The variations
would be instructive of the difficulties in management, exploitation and
administration if it were made on equal terms with the traditional copyright subject
matter.

Performers’ rights subsist in a qualifying performance in the United Kingdom law
without observance of any formalities and very importantly it exists independent
of copyright that may subsist in any work.?> The CDPA 1988 does not define the
term “performer” but defines the term performance. However the definition of the
term “performance” reins in the qualification of eligibility for the performer and

sets limits to it. The term “Performance” means a dramatic performance, a

% Section 180(4)(a).
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musical performance, a reading or recitation of a literary work or a performance
of a variety act or any similar presentation.®® The performance should be a live
performance and one or more individuals can render it. It is noteworthy that while
the first two categories are not linked to the performance of any work-the last two
categories are so linked. Therefore it is a hybrid definition.?’ Significantly the term
“variety act” has not been defined under the Act and therefore commentators
have called for the meaning ascribed to it in a dictionary.®® If the inclusion of
“variety act” was inspired by the Whiteford Committee then it could mean
magicians, clowns, jugglers, acrobats and the like. However the inclusion of the
term “similar presentations” in the definition of performance leaves the way open
for borderline cases. This would compel a judicial interpretation, as the principle
of ejusdem generis would have to be applied, in order to identify those similar
presentations that fall within the ambit of a variety act. It can be said that because
of the hybrid nature of the term performances, the shadow of subjectivity still
pervades the definition. For example not all sporting performances can qualify.
But with the increasing entertainment quality, characteristic techniques and
discipline in the aesthetics of the game and the immense commercial value much
of the sports as well as those that are improvisations of the arts like ball room
dancing can qualify.89 The terms of the provision therefore gives enormous
flexibility for giving room for improvised performances, interviews and aleatoric
(interactive shows) works. While the Act has tried to be as certain as possible
with regard to eligible performances, the usage of subjective phrases creates
room for speculation.g° The lack of a definition of a performer also gives way to
speculation whether either artiste interpreters or artiste executants should be
protected.®’

% Sectlon 180(2)(a)(b)(c)(d) of the CDPA. 1988.

R|chard Arnold, op.cit., p.42.

Ibtd

% While the Gregory Committee skirted the issue on the ground that it had not been rendered
before, both Whiteford Committee and the following green papers did not consider the plea for
extenSIon Id., p.46.

% It has even been broached whether the artistic works such as lighting modulation during plays
would qualify to be a performance, the rights owner being the light man technician.

' Richard Amold, op.cit., p.50. There is support for-this by reference to the French text of the
Rome convention and certain other documents such as the preparatory document for and report
of the WIPO/UNESCO Committee of governmental experts on dramatic, choreographic and
musical works.

Cochin University of Science and Technoloay
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The 1988 Act does not emphasize on a further classification or filtration among
the performers’ who are heard in the audio or appear in the film. In other words
there is no requirement that the performers’ should be professional and that the
amateurs or less creative among them would be excluded from protection.¥
Though the term performances are hybrid, there is no further classification
between performers’ based on any rational. Performers’ rights cover each
performer and in a collective performance it is not shared between the performers
as each one of them is entitled to their rights.

The Act does not discriminate between mediums of communication or affixation
and both audio as well as audiovisual medium performances of the performer,
with some differences, are amenable to protection. The recording can be made
either directly from the live performance or from a broadcast or cable program of
the performance. The recording will also include the recording, made directly or

indirectly from another recording of the performance.®

The Need for Consent

The rights are violated if the users exploit the performances either live or
recorded without the consent of the performer®. it is noteworthy that no positive
authorization right in the nature of that granted to the copyright protected entities
under part 1 has been given to the performers. However since the amendment in
1996 following the harmonization directives of the European commission, there is
a noticeable change in phraseology®. Further there has been an up gradation of
rights to property rights with rights in live performances continuing to be
considered as non-property rights. There is a need for consent to be elicited from
the performer®™® and also the owner of recording rights. No formalities are
specified for the manner in which consent has to be expressed. The rights
include the need for consent for recording the live performance, broadcasts the
live performance or makes a recording directly from the live performance that is
broadcast. The rights from the recording are the right of reproduction, distribution,
rental and lending and the right of making available.

2 Ibid,
- (@).(0).(c).

Section 182(1)(a)(b)(C) of CDPA, 1988.

For instance the term authorization can be noticed with regard to the distribution right.,
% Section 180(1)(a)(b).
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The rights make the CDPA to be in line with the WPPT requirements and in
particular the “making available” right brings it at par with the digital chalienges.
The definition of “making available” is at par with the definition provided for in the
WPPT in that it makes the making available of the recording without the consent
of the performer by electronic transmission in such a way that members of the
public may access the recording from a place and at a time individually chosen
by them.¥” It is also an infringement, bereft of distinctions, if the recording is
shown or played in public or communicated to the public if that recording was
made without the consent of the performer. This means that once the consent for
recording is proper any use of this nature does not provoke action unless for

equitable remuneration with respect to sound recordings.

Duration of Protection

The performers’ rights subsist from the year next following the date of
performance for a period of 50 years.®® This applies to all performances without
distinction of nationality and place of performance. Through the E.C term
Directive an improvisation has been brought about in this regard in that if within
the 50 years a recording is released then for another period of 50 years from the
end of the calendar year in which the recording was released rights would subsist
for a period of 50 years. If the case concerns the duration to be enjoyed by a non-
E.C. national then the reciprocal treatment principle would be the yardstick
applied. This is a major gain of additional 50 years for the performer and this
could provide the performer a right of 101 years (divided between unpublished
and published durations- still it begets added protection).®

Assignment of Rights

Initially performers’ rights were not granted a property status but only civil rights
of redress for breach of statutory duty and therefore it could not be assigned.
They were similar to but fell short of full copyright status. But from 1996
performers’ rights have been upgraded (partly) to the status of property rights.
The rights are divided on the basis of that which may be assigned called

%7 Section 182CA(1).
% Section 191(a)(b).
# Richard Arnold,op.cit., p.59.
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performers’ property rights and those that are not assignable but transmissible on
death. Property rights include reproduction right, distribution right, and rental
right of the recording and the right of making available. While the non-property
rights include right of fixation and broadcast of a live performance'®, public
performance and broadcasting by means of recording made without consent !

and dealing in illicit recording. These are not assignable.'®

These rights are
transrnissible on death. It is important to note that the non-assignability of certain
rights has been effected to safeguard the performer from the clutches of the
unfair bargains so that rights in the performance and initial fixation are not
frittered away at throwaway prices.

Formalities

Property rights of the performer can be assigned only by means of a written
instrument, signed by and on behalf of the assignor.103 The existence of a mere
agreement to assign but no executed assignment will operate an equitable
assignment in favor of the assignee in the similar mode as the concept is applied
with respect to copyright. Assignment of property rights in relation to a future
recording of contracts is also provided for.'® Assignment of a future recording of
a performance would be ineffective only in certain circumstances like a prior
assignment of the subject matter, no consideration was given, a condition
precedent remaining unfulfilled and where the purported assignment formed part
of the contract which had been held to be unenforceable as being in restraint of
trade.'® Assignment of future rights cannot be rendered infructous by the
absence of a signature. These provisions are noteworthy and useful as they
secure the performer against unscrupulous exploitative practices in the trade by
taking away all future works for paltry sums or even circumvents a prior
assignment to a collecting society.

Presumed Transfer of Rights

One of the most conspicuous provisions has been the provision of presumed
transfer of rental rights of performers’ rights in films. The provision says that

unless there is a contract to the contrary there is a presumed transfer of

05 182.

15183

25 184.

'% gection 191(a) (3).

"% Section 191(c)(2).

"% See Richard Arnold, op.cit.,p.68.
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performers’ rights in films arising from the inclusion of his recording of the
performance in the film'®. The performer is entitled to an equitable remuneration

for the presumed transfer of rental rights'®’.

It is important to note that such a
presumption does not work in case of sound recordings. Even agreements
involving intermediaries would give effect to this agreement. The non-property as
well as the property rights is susceptible to licensing practices. Either in relation
to a specific performances or specific description of performances. Licenses can
be either express or implied and the benefits of the same would percolate to

successors and other representatives of the interest.
Compulsory Licensing

Compulsory licensing provisions are another important high light of the
performers’ rights regime in United Kingdom. Besides the circumstance where in
the Copyright Tribunal can enforce the power of consent when the whereabouts
or the identity of the owner of the performers’ right is unknown, there are
instances like in cable program service under the Broadcast Act, 1990 where in
the inclusion is covered by a statutory license upon the payment of reasonable
royalty or other payment. The Copyright Tribunal can also give consent for
compulsory licensing subject to the circumstances that the performer has
withheld the grant of consent unreasonably. The latter condition has however
been removed upon the intervention of the E.C Rental and Lending Rights
Directive, which found it objectionable. It is important to note that the Tribunal has
the power to grant consent only in specific circumstances and this does not cover
the entire array of rights'®. It is important to note that the Tribunal can undertake
any action only after reasonable enquiry had been conducted. The term
reasonable enquiry can include writing to and attempting to elicit information from
the collective bargaining and administration authorities'®. The Tribunal has to

ascertain where the original recording has been made subject to proper consent

"% Section 192(f)(1).
"7 191(f)(4).
"% One of the few circumstances where in Courts had to resolve a compulsory licensing issue
was in the case of Exparte Sianel Pedwar Cymru [1993] EMLR 251. While the deceased
Pogrformer was known, the Tribunal gave the consent on behalf of unknown representatives.

A 28-day period of notice has to grant and it has to be published in an appropriate manner.
Section 190(3).
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from the performer and whether any further recording that is being attempted is in
consonance with the purposes for which the original recording was made''®. The
Tribunal may either not give consent but might only do so upon proper terms of
remuneration being given. The Tribunals consent is specific to the right asked for
(that is the reproduction right) and would not provide an open sanction for the
recording to be exploited through any other avenues'''. It is important to note that
if in the future the real owner is ever identified the tribunal can include the terms
of payment in the order''?.

The circumstances are provided for where in the performers’ rights shall be
available as of right when it is being exercised contrary to public interest. This
would require the sanction of the monopolies and mergers commission
supplemented by the sanction of license by the secretary of state. The practices
that invite the action from the commission are as follows when conditions are
included in licenses granted by the owner of a performers’ right that tend to
restrict the use by which recording of the or the copy of the recording may be put
by the licensee or which restrict the right of the owner to grant other licenses and
the refusal of an owner to grant licenses on reasonable terms. The concerned
Minister of Trade and Industry can cancel or modify the conditions and/ or to
provide that the licenses in respect of performers’ property rights shall be
available as of right''>. The Copyright Tribunal has the power to settle the terms
of the license in default of the agreement if any tnat is not arrived at on the issue.
Similarly the lending of films and audio recordings shall be considered to be
proper with the payment of a reasonable royalty or other payment, for this a
special order would have to be made by the secretary concerned. These
performers’ rights that have been revived by the terms of E.C. commission
directive would be subject only to the payment of a reasonable royalty.
Non-Property Rights

Performers’ non-property rights comprise of fixation'™ and live broadcasting of

115

performance’ , public performance and live broadcasting by means of recording

"% Section 190 (5).

"' Like through rental and lending and distribution of copies.

"2 Section 190(8).

"3 The Minister will have respect for terms of conventions in this respect to which the United
t(ingdom is a party

" Section 182.

"® Section 192 A (1).
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made without consent''®

and the right to deal with illicit recording. These rights
are not assignable but are transmissible upon death. It has been specifically
provided that the recording rights should be assigned or otherwise transmitted
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though the contractual rights upon which they depend are transmissible’ ' and

the assignees are not affected.

The Right to Equitable Remuneration

One of the most important developments within the United Kingdom copyright law
has been the creation of the rental and lending rights for intellectual creations

including performer rights.''®

This was the outcome of the European
Commission harmonization drives that pioneered the incorporation of new and
unifying changes across the European region. Where a commercially published
sound recording of the whole or any substantial part of a performance in which
performers’ rights subsist is either played in public or included in broadcast or a
cable program service, the performer is entitled to an equitable remuneration
from the owner of the copyright in a sound recording''®. Another circumstance in
which this operates is when there is a presumed transfer of a performers’ rental
right in copies of a film or an actual transfer of his rental right in copies of a film or
of a sound recording to the producer'®. Even if the rental right transferred were
assigned to a third party, the performer would be eligible to collect it from him.'?*
The right to equitable remuneration is unwaivable. This has a twin effect of
nuliifying agreements that try to circumvent the rigor of the right by providing for
either the waiver of the right or exclusion from questioning the amount agreed
upon as equitable remuneration. There is no way in which the role of the
Copyright Tribunal can be ousted from the regulatory function on equitable
remuneration. It has been mandatorily provided that the right would be

transmissible only to a collecting society for the purpose of enabling it to enforce

"¢ Section 184.

"7 Richard Arnold,op.cit., p.71 Section 192b(1).

""® The definitions of rental and iending rights have been clarified to check any overlap into the
realm of communication to the public. 182(c) (4) and 182(c) (3) (a) (b) (c).

''® Section 182(d)(1).

1% Section 191(f) (4) and Section 191(g)(1). This can be rendered even through intermediaries.

2! section 191(g)(3).
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the right on his behalf.”® The equitable remuneration can be arrived at either
through the means of mutual agreement or through the means of intervention and
prescription by the Copyright Tribunal. The Tribunal shall make the order as to
the method of calculation n as it may feel is reasonable in the circumstances.
The Tribunal is expected to take into account the value of contribution made to
the performance by the performer either in the audio or in the film. The criterion
on which this is to be based on has not been spelt out but nevertheless this
implies that a categorization between artistes would definitely be in mind while
applying to make such a valuation. The reference to the Tribunal may be made
during the course of the protection. This means that even if an amount had been
arrived at either by agreement or by reference to the Tribunal, this would still be
amenable to review on a further reference to the Tribunal. A major highlight of
this right has been that there can be no move to exclude or restrict the Equitable
Remuneration or to oust the right of any person or restrain any person to
question the amount of equitable remuneration or to restrict the jurisdiction of the
Copyright Tribunal.'®® With respect to the right to equitable enumeration, the
performer can deal the same either individually or by means of the collective
administration society. This once again sees to it that the benefit reaches the

performer and does not seep into the control of others.

Difference Between Remuneration in Sound Recordings and Films

There is a subtle difference in the mode of payment of equitable remuneration
between the remuneration to be paid for performances in films and those to be
paid for performances on sound recordings. The mode of payment on the rental
right in the film can be a single payment made at the time of transfer of the
right.'® There is no corresponding provision with respect to the sound
recordings. It is important to note that the Act does not define what is meant by
the term “Equitable Remuneration”. The extent of exploitation does not
profoundly appear to be the criteria essential to be taken into account to resolve

the question of mode of payment whether it should be single or any other mode

'22 The rights are transmissible by testamentary disposition or by operation of law as personal or
movable property.

"2 Section 182 D (7) (a)(b).

4 Section 191(h)(4).

Cochin University of Science and Technoloay
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remuneration. In this aspect too there is a difference between sound recordings
and the fiims. While it is specifically mentioned in the Act that a single equitable
remuneration has to be given each time the recording is played such a stipulation
is not mentioned with respect to the rental of films. However, there is reason to
characterize this distinction as merit less as the term Equitable Remuneration as
meant in the E.C. Rental and Lending Directive would testify.'?° It speaks about
equitable remuneration for the rental; this means that the remuneration has to be
directly proportional to the extent of rental. This is despite Section 16 of the
recital that says that the equitable remuneration may be paid at any time on or

after the conclusion of the contract. 1%

Yet another significant difference between the rights accorded to performers in
sound recordings and films is that the performer in sound recordings has been
given much longer rope with respect to rights than that accorded to the performer
in the films. While a substantial right of rental has been provided to the performer
in the sound recording, the performer in the film has been extended a qualified
right of rental. There is no equitable remuneration for the performer in sound
recording for the rental of the same. Howe_ver the rental rights is presumably
transferred for the performer in films when he agrees to incorporate his
performance in the film to the producer. This is subject to equitable
remuneration. It would require experience in practice as to which is more
valuable or effective to performers. Again in contrast to the rights of the performer
in the sound recording, the performer in the film is not granted any right in the
performance or broadcast or incorporation in the cable program service. There is
no equitable remuneration either for the concerned forms of exploitation.'?” The
performer in the sound recordings on the other hand is vested with rights to
equitable remuneration for these modes of exploitations. The only criteria to be
fulfilled being that the records must be commercially published. The only
drawback for this criteria is that the characteristics of commercial publication is
narrower than that construed when the performance reaches the public.

Commercial publication is considered to take place when the issue of copies is

125 .
Article 4 (1).
1% \nterpretations are possible to suggest that it doesn't indicate the amount but the method and
the timer of payment Richard Arnold, op.cit.,p.83.
"2 Section 182D.
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effected. When the sound records whose copies have not been circulated are
broadcast or played in public or used in cable program service then the performer
would not be entitled to equitable remuneration as the terms of the word

commercial publication would not be fulfilled.

Collective Licensing

Collective licensing bodies have become indispensable mechanisms to
implement the administration of multifarious performers’ rights. However the law
has taken precautions to see that these powers of ownership and administration
by the collective administering or licensing bodies are not in any way abused
through monopoly. In view of this the 1988 Act of U.K. had constituted the
Copyright Tribunal with expanded powers to adjudicate this question. Further
provisions have been added since the introduction of performers’ property rights
by the regulations introduced in 1996. Both licensing schemes and licensing
bodies are regulated under the Act.'®® Licensing schemes operated by these
bodies can be referred to the Copyright Tribunal and application for licenses can
be made to the Tribunal. The application must relate to licenses for copying a
recording of the whole or any substantial part of a performance in which
performers’ right subsists or for renting or lending the copies to the public'?®.
However there is no power in the Tribunal with respect to issue of copies to the
public other than the aspects relating to lending and renting'*°. The reference can
be from a representative body alone and not from a single individual if it is only
the scheme that is proposed to be operated.'*'The organization has to be
reasonably representative of the interests who need a reference. The Tribunal in
this regard is endowed with wide powers for granting an order in full, in partial or
in a modified form for any sanction for license of any limit of duration. While no
power to prevent the prevalent scheme from being operational is present with the
Tribunal, if it passes an order it can be dated retrospectively. The Copyright

Tribunal has the jurisdiction to hear and determine the proceedings for

12 Schedule 2A.

"2 Schedule 2A. Para.2 (a)(b).

3% However it has been ruled that the Copyright Tribunal can consider the scheme as a whole.
The decision was given in the British Phonographic Industry Ltd. v. Mechanical Copyright
Protection Society Ltd., Composers’ Joint Council Intervening (No.2) [1993] EMLR 86.

31 Schedule2 A. Para. 3(1).
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determining the amount of equitable remuneration for exploitation of commercial

sound recordings’?

. It has the power to decide upon reference the amount of
equitable remuneration for transfer of rental right, Determination of royalty or
other remuneration to be paid with respect to retransmission of broadcasts of
performances or recordings, references made to it with respect to licensing

schemes in operation and settling royalty for lending of recorded performances.

A Flexible Approach

Even after a reference, the Tribunal can be accessed again, though a minimum
period needs to have elapsed from the time of the previous order'?. Not only with
respect to the unreason ability of the terms of the license but also where there
has been a sheer failure to grant the license, the aggrieved can knock on the
doors of the Tribunal'**. Even grant of licenses beyond the scope of schemes are
brought within the scope of the Tribunal for checking out their reasonability’>®.
The tribunal in such cases of reference makes an order if it is satisfied that the
charge is well founded. The order shall contain such terms that the Tribunal
considers reasonable'®®. Both the operator of the scheme as well as the applicant
has the right to apply to the tribunal to review the order.”*” The endowment of
powers on the Tribunal to keep vigil and scrutinize the various licensing schemes
and instruments act as a shield against abuse of a monopoly position and makes
use and exploitation of performances much more accessible and economically
cost effective.

Service Providers’ Liability

Provision for clarifying the liability of the service provider has been incorporated
by making him liable only if there was an actual knowledge to the service provider

of their service being used by another for infringement. In deciding on the

2 Section 205 B (1)(A) TO (H).

PSchedule 2A. Para. 5 (1),

%3chedule 2A. Para. 6(1).

' Reasonability depends on the availability of other schemes, or granting of other licenses to
other persons in similar circumstances, the terms of those licenses and schemes and to exercise
its powers so as to secure that there is no unreasonable discrimination between licenses or
prospective licenses under the scheme or license in question and licensees under those schemes
and licenses. The Tribunal has to take into account the entirety of circumstances and is vested
with tremendous discretion. Richard Arnold, op.cit., p.89.

'*®Schedule 2A. Para. 6(2)(a), (b) and 6(3)(a)(b).

37 But this can be only after the elapse of a particular period of time. Schedule 2A. 7(2)(a)(b).
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question of knowledge the question whether any notice had been received would

be looked into'38.

Infingements

The CDPA upgraded the protection to the performer from a mere right of civil
action for breach of statutory duty to a wholesome property right in the form of a
copyright since the year 1996. While performers’ property rights are actionable in
the same manner as the infringements of other property copyrights, the non-
property rights have been distinctively treated as they can invite actions only for
the breach of statutory duty. An important requirement under the CDPA, 1988
has been that the infringer in case of secondary infringements needs to know or
should have reason to know that the act lacked consent in order to be found to
have violated the provisions.'®® This expands the notion with respect to the

culpability of the accused as it goes beyond the need for actual knowledge.

Fair Use Provisions

The provisions regarding the permitted acts and exceptions with respect to
performers’ rights had been provided for taking into account the peculiarities of
the subject matter.®® The first of the exceptions is for criticism and news
reporting purposes.'*' Though what constitutes fair dealing is a matter of fact that
varies according to the circumstances of each case.'* Incidental inclusions of a
performance in a sound recording, film, broadcast or cable program is not an

infringement.*® However music or other accompanying words that are

' 191JA(1)(2).

¥ This is different from the position followed under the performers’ protection act where in there
was a requirement of the knowledge. The Courts under the previous acts required that the
defendant had the actual knowledge of the lack of consent Gaumont British Distributors Ltd. v.
Henry [1939] 2 K.B. 711. In the Peter Sellers decision it was found that the defendant did not
have the actual knowledge but they had reascon to believe so. '

"9t has not been verbatim reproductions of the CDPA Part 1 dealing with the fair use provisions
of copyright protected entities such as literary and artistic works. While there are areas of broad
simitarity nevertheless there are differences molded specifically to suit the requirements of the
subject matter. One can find variations with the exceptions suggested under the European
commission E.C. Rental And Lending Rights Directive and the Rome Convention. The Act goes
a long way forward than the exceptions accorded to literary and artistic works under the
convention.

"' Schedule 2.Para.2. (1).

"2 Richard Arnold, op.cit., p.123.

3 Schedule.2. Para. 3(1)
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deliberately included are not considered to be incidentally included.'** In such
circumstances it appears to be irrelevant whether they are covered by copyright
or not. Copying of a recording of a performance in the course of either instruction
or preparation for instruction in the making of films or film soundtracks does not
infringe either the performers’ rights or the recording rights. The condition is that
copying must be rendered by a person either giving or receiving the instruction.
The exception does not extend to any subsequent dealing in such recordings, as
they would otherwise be illicit recordings.

A sound recording, film broadcast or cable program played or shown at an
educational establishment for the purposes of instruction before an audience
consisting of teachers, pupils and persons directly connected with the activities of
the establishment is not considered to be played or showed in public so as to
infringe performers’ rights or recording rights.'*® Recording by educational
institutions for educational purposes do not constitute infringement. The
exception will not extend to subsequent dealings based on the recording or
copies made for educational purposes. Lending of copies by educational
institutions does not infringe performing and recording rights. Lending of copies of
recordings by libraries and archives are also exempt. Similarly it is not an
infringement when the recording or copy is for deposit in a library or archival
purposes. Any thing done for the parliamentary or other proceedings —judicial or
for the reporting of such proceedings are also exempted. No rights are infringed
by anything done for the purpose of the proceedings of royal commissions and
statutory enquiries or for reporting such proceedings held in public."*® The
provision it appears does not extend to reporting proceedings held in private.
Recordings, which are part of public records, may be copied. Any act done which
is specifically authorized by an Act of parliament is not an infringement of

performers’ rights or recording rights unless the act so provides.

A Digital Friendly Exception
A significant provision pertains to a situation when a recording of a performance

in electronic form has been purchased on terms which allow the purchaser to

" Schedule.2. Para. 3(3).
"5 Schedule.2. Para. 5(1).
"6 Schedule2. Para. 9(1).
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make future recordings from it, a person to whom the recording is transferred
may do any thing which the purchaser was allowed to do without it being
construed as an infringement of performers’ rights or recording rights."*’ This is
provided in so far as there are no express terms which either (a) prohibit transfer
of the recording by the purchaser, impose obligations which continue after a
transfer, prohibit the assignment of any consent or terminate any consent on
transfer or (b) stipulate the terms in which a transferee may do the things that the
purchaser was permitted to do. A recording made by the purchaser, which is not
transferred together with the original recording, will be treated as an illicit
recording. This provision is important from the point of view of commerce of
performances in their digitized form and this will permit transferees from the
purchasers to make back up copies and also ensure that the back up copies are
transferred together with the original.

However the sale or transfer of a recording alone or a back up-copy alone at the
same time retaining the original or the back up copy has not been considered as
a likely loophole that can arise in the circumstances.'® A recording of a song
may be included in an archive maintained by a designated body. Subject to the
condition that the words must be unpublished and of unknown authorship at the
time the recording was made, the making of the recording must not infringe any
copyright, and the performer must not have prohibited the making of the
recording. Copies of the recording can be supplied by the archivist, provided, the
person requiring a copy satisfies the archivist that he requires it for the purpose of
research or private study and will not use it for any other purpose and that no
person is furnished with more than one copy of the same recording. Lending of
copies of films and sound recordings can be rendered upon an appropriate order
by the Secretary of State subject to a reasonable royalty or other payment being
made. Playing sound recordings as part of activities of a club, society or other
organization. It is important to note that the exemption is applicable to sound

recordings alone and not to films, broadcasts and cable programs.

" para.12 (2).
'8 See Richard Arnold, op.cit., p.129.
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Incidental Records

Incidental recordings for broadcasts or cable programs are not to be considered
violating the performers’ rights.'*® This is subject to the condition that the further
recording must not be used for any other purpose and it must be destroyed within
28 days if it is being first used for broadcasting or cable program service.'® A
recording for supervision of broadcasts and cable programs is a permitted
activity.151 A most interesting exemption has been with respect to showing or
playing in public of a broadcast or cable program to an audience which has not
paid for admission.’”® However the audience is presumed to have paid for
admission if they have paid for admission to a place where the broadcast or cable
program is to be shown or goods and services are supplied at prices which are
substantially attributable to the facilities for seeing or hearing the broadcast or
program or exceed those usually charged at the place in question and is partly
attributable to the facilities. Residents and inmates are exempt so are members
of a club or society if this function is only incidental to the other main purposes of
the club or society.”® Reception and retransmission of broadcasts in cable
program services are exempt."™® Recordings for the sake of subtiting by
designated bodies are not considered as infringements."® Recordings of
broadcasts or cable programs for archival purposes are also exempt from the
purview of performers’ rights.**®

Formalities

An important aspect of procedures prescribed under the Act is that unlike the
need for writing to express consent prescribed in the prior performers’ protection
acts, the CDPA does not specify that the formality of writing needs to be
observed in all circumstances of sanctioned exploitation. Oral and implied
consent would suffice to quell the accusation of infringement. However in this
regard a distinction has been made between the performers’ property rights and

the performers’ non-property rights. The formality of writing with regard to

"“? Schedule 2.Para. 16(1).

%0 Schedule 2. Para. 16(2)(a)(b).

" Schedule 2.Para. 17(1).

"2 Schedule 2. Para. 18(1) and 18(2).

'53 Schedule 2. Para. 18(3). Richard Arnold, op.cit.,p.133.
'* Schedule 2, Para. 19(1).

155 Schedule 2.Para. 20(1).

¢ Schedule 2.Para. 21(1).
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assignment and licensing is dispensed only with respect to non-property rights. In
relation to secondary infringements, the consent is a defense either to the making
of the recording or consent to the deal in question. Consent can be given by the
performers’ agent, the assignee, performers' estate by a person falsely so
representing, or by the Copyright Tribunal. Consent with respect to the recording
rights can be granted by the performer, by the owner of the recording rights, by
the proper agent and by the Copyright Tribuna!'®’. Besides this a ‘defense of
innocence” can be tendered on the ground that the alleged infringer did not have
the required knowledge or reason to believe that the record was not sanctioned.
Remedies

Both civil as well as criminal remedies are offered to the performers’ whose
rights are violated. The civil remedies for the violation of the property rights
include injunctions, damages or accounts for profit, delivery up, seizure and

158

forfeiture ™", With respect to the non-property rights, a civil action for infringement

5% " Therefore the remedies

arises only as an action for breach of statutory duty
available for a breach of statutory duty has been granted to the performers’ non-
property rights and they include injunctions, damage, delivery up, seizure and
forfeiture. With regard to penalties prescribed for the different offences for
infringing the performers’ rights different penalties are prescribed for summary
convictions and those for indictments.®°

Persons having recording rights

It is noteworthy that persons having exclusive recording rights have also been
granted similar protection against infringement (Sections 185 to 188 & Sections
198 and 201)."®"

Impact of the Developments in the United Kingdom

The evolutionary pattern points out to the inevitability of the recognition of the

proprietary character of the performance despite the initial Act being solely

'’ Richard Arnold, op.cit,,p.137.
'*® Section 191-I, Section 195-order for delivery up, Section 196 -right to seize illicit recordings.
"% Section 194(a)(b) and for those with recording rights.
' While the summary conviction for making, importing and distributing illicit recordings carries
imprisonment up to 6 months or a fine not exceeding the statutory maximum (presently 5000
pounds or both). The penalty on conviction on indictment is imprisonment for up to two years or a
fine or both. The fine is to be limited to the offenders’ means. There is the right to prosecute
through initiation of parallel proceedings-that is civil and criminal proceeding s being allowed to
Penogress or pursued side by side.

Section 180(1)(b).
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intended to provide a criminal remedy. The juristic, legislative and administrative
developments in the United kingdom show that performers’ rights in both audio
as well audiovisual has become inseparable part of the intellectual property
framework. The misgivings over the attribution of rights have been a great deal
diminished with innovative legislative provisions and concepts being implemented
in particular the concept of presumptive transfers (rental rights) and equitable
remuneration. These are also ably supported by the inevitable constructs of
collective administration societies ably scrutinized by Copyright Tribunals. It is
important to note that the Act does not mention employer—employee relationship
as scorching the rights of the performer (nor as a commissioned work) and
therefore it provides rights to the performer in circumstances in which even
literary and artistic workers do not possess rights. The unobstructed manner in
which rights are being administered and enforced clearly point out that the
provisions have not affected commercial interests. There have been no reported
cases on this aspect since the provisions have come into effect. A drawback of
the Act is with regard to the non-availability of moral rights. However the
collective bargaining practices in United Kingdom seem to have taken notice of
the same. The performer would have to take recourse to the common law
remedies of either misrepresentation or passing off for either the right of credit or
the right of integrity.

The aforementioned features of the law and judicial perspectives in the United
Kingdom point out to the positive effort exhibited in tackling envisaged
apprehensions and difficulties in administering rights. The legal concepts and
mechanisms created to facilitate both the protection of rights as well as the
unhindered exploitation of the commercial product realizes the intent of
maintaining the balance of interests. The infent appears to have been to secure
the maximum security for the performer without jeopardizing smooth commercial

exploitation.
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CHAPTER THREE
JUDICIAL AND LEGISLATIVE DEVELOPMENT OF
PERFORMERS’ RIGHTS IN THE UNITED STATES OF AMERICA

Obijective of the chapter: The endeavor is to make an assessment of the status of
performers’ under the law of the United States in order to understand the legal
mechanisms employed in a country with as prolific an entertainment industry, in
particular audiovisua! industry, as India has. It explores how common law has
been innovatively used to find solutions to performers’ concerns. Being a major
cultural exporter today it reveals how the country has taken the technological
challenges thrown at copyright seriously and is intended to point to the right
infrastructure needed to work the rights either on a statutory or a collectively

bargained platform.
The Copyright Act and the Performer

In order to assess the performers’ claim for protection in the United States, it
would be essential to analyze the range of subject matter protected and criteria of
authorship to be fulfilled in order to decide on the likelihood of performers
candidature to protection. While cinematograph had been explicitly recognized
as a protected subject matter, the sound record was not given even limited
copyright protection until 1971.2 The sound records do not enjoy a performance
right today other than a right confined to digital performances and deliveries. It is
important to note that there is no quarrel in the recognition of the authorial
prowess of the performer either with respect to cinema or with respect to the
sound records. Prior to the amendment in the year 19943, one cannot point out

any express indication of the performance sans fixation or otherwise singularly

? Doughlas John Williams, “Copyright Protection of Sound Recordings”, 23 Drake L. Rev. 449.,p
457. The sound recording is granted a limited protection in the nature of prohibition of an
unauthorized reproduction of sound recordings. Thus the reproduction and distribution rights
were alone vested with the sound record author. No compuisory license granted for the sound
recording

* Through the Uruguay Round Agreement Act (URAA), 1994.
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being granted protection as a subject matter with the performer as the author.
However as there was no mention in the Copyright Act as to who is the ‘author’ of
the cinematograph or the sound record, the attribution of authorship followed the
logic of those that creatively contributed to the protected subject matter. In fact
the word ‘author’ has not been elaborated in the US Copyright Act in respect of
any of the subject matter that has been extended protection. Though the qualities
that needs to be fulfilled in order to qualify for authorship has been indicated.
Thus if the subject matter is extended protection under the copyright statute then
authorship is attributed to whomever has creatively contributed to its creation.
The authorship rights are transferred and settled by means of contracts entered

between the producer and the respective creative authors to the cinematograph.

This open-ended characteristic of authorship is qualified by the 'Work for Hire'
pnnciple incorporated into the United States Copyright law that endows on the
commissioner or the producer of the cinematograph or debatably a sound
recorder ab inifio ownership in the work displacing the actual creator/s of the work
from the ownership.® In these circumstances the actual contributors to the
creative work or the authors do not have ownership rightss. It is noteworthy that
for this to be effectuated a written manifestation of the intention needs to be
made in the form of a written instrument clearly expressing that the work shall be
considered as a work for hire. It is a significant feature that safeguards the
creator from having to prove otherwise from implied circumstances that it was not
a work made for hire.® This provision has driven and determined the status of
actors in the film industry though not directly discernible with respect to the audio

industry.

* Section 101 (b) of the Copyright Act, 1976. It says that a Work Made for Hire is (1) a work
prepared by an employee within the terms of his or her employment; or (2) a work specifically
ordered or commissioned for use as a contribution to a collective work, as part of a motion picture
or other audio visual work, as a translation, as a supplementary work, as a compilation, as an
instructional text, as a test, as answer material for a test, or as an atlas, if the parties expressly
agree in a written instrument signed by them that the work shall be considered as a work made
for hire,

® Subathira Amarasingham, “Whose work is [t Anyway? Interpreting Sound Recordings as Works
Made for Hire Under Section 101()(2) of the U.S. Copyright Act 1876", [2002] 8 E.I.P.R 421,

® A work for hire contract essentially deprives the creator of the ab initio ownership as well as the
opportunities provided under the United States Copyright Act, 1976, for reassignment back to the
creafor after 35 years. Section 203(a)(3).
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The Work Made for Hire had not been consequently made applicable to the
sound record productions’. However speculation with regard to the performer’s is
rife with amendments made in recent times with possibilities of the sound record
contributors being covered by the work for hire provisions®. This has been read in
indirectly by reason of ‘Collective Works’ being made to come under the work for
hire provision by means of an amendment rendered in the year 1989. However
all the legal formalities required by the Act for instance the requirement of the
format of writing in case it is a work for hire needs to be met. Further for
contributors under Work Made for Hire upon exhaustion of the initial duration of
copyright, they have a right to disallow further renewal by terminating the
agreement at the end of the primary duration of the work. Thus the authorship
vests back with the contributor who has worked under the terms of work made for
hire. This is an important safeguard clause that might help the contributor to
make gains from future profits and popularity of the album.® One of the important
criticisms made has been with respect to the fact that if sound records are
brought within the ambit of collected works then the records brought out by the
individual performers would not be able to be called a work for hire. Thus these
contradictions need to be addressed. The need for the agreement to be in ’
writing’ points to the positive feature of the statutory provisions that would afford
more certainness with respect to the status of performer as an employee or

worker for hire rather than leave it to conjuncture.

There does not appear to have been any confusion in the performers’ status as
an author of the sound records or in the films either in the common-law discourse
or from the statutory plane but for the operation of the work for hire principle. For
instance the House Report of the Sound Recordings Act, 1971, clearly

recognizes the status of the performer as an author along with the producer. It

" Sound Records as Works Made for Hire, Statement of Marybeth Peters The Register of
Copyrights before the Subcommittee on Courts and Intellectual Property Committee on the
Judiciary United States House of Representatives, 106th Congress 2™ Session, May 25, 2000, at
<http://www.copyright.gov/docs/regstat52500.html> as on 19" November 2005.

% An express incorporation of sound records into the provisions on work for hire had been
repealed in the year 2000. Subathira Amarasingham, op.cit.,p.421.
% ibid.
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was observed by the House Report that the copyrightable elements in a sound
recording will usually, though not always involve authorship both on the part of
the performers’ whose performance is captured and the record producer
responsible for setting up the recording session, capturing and electronically
processing the sounds, compiling and editing them to make the final sound
recording. There may be cases where the contribution of the record producer is
so minimal that performance is the sole copyrightable element and there may be
cases otherwise too. An analogy with the motion picture industry is brought out

when the report says “ as in the case of motion picture, the bill does not fix
authorship, or the resulting ownership of sound recording, but leaves these
matters to the employment relationship and the bargains among the interests
involved”'® There fore in the absence of a contract to the contrary or the legal
presumptions to the contrary by means of such provisions as the Work for Hire
principle, the performer is identified and recognized as one among the authors of
the performance recorded on either film or the sound record. The absence of the
specified authorship clause cannot be considered a negation of the authorship of
the performer or the other co-authors in the film. However this has not been the
inference of the scholars with regard to this.'’ The issue has been safely dealt
with by observing that the United States law does not attempt to ‘characterize

the performers' authorship’ in the Law.'?

' Melville B. Nimmer & David Nimmer, Nimmer on Copyright, Vol. 9, Lexis-Nexis, San Francisco
(2002), App. 18-7.

" Alan Latman, Howell’s Copyright Law, BNA, Washington D.C. {(Revised 1* edn.-1962), p.156.,
pp.156 —159. The lack of express non-attribution of authorship to the performer creates
ambiguities. Though the Music Performance Trust Fund makes the record company pay into the
coffers —it does not assure the control of the performer over the performance.

'2 Under the Copyright Act of the USA: the Copyright Act of the USA does not characterize
audiovisual performers' contributions with respect to whether such contributions are copyrightable
or not. There is no generally accepted understanding of the characterization of audiovisual
performers’ contributions as yet’. Ms Jane C. Ginsburg and Andre C. Lucas, Study on Transfer of
the Rights of Performers’ to Producers of Audiovisual Fixations—Multilateral Instruments;
United States of America,; France, WIPO, Geneva (April 30 2003), p.4. Paper presented at the Ad
Hoc informal meeting on the protection of Audiovisual Performances, November 6 — 7, 2003, at

< http://www.wipo.int/documents/en/meetings/2003/avp_im/doc/avp_im_03_4.doc >as on 1st
January 20086.
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Under the constitutional limits the subject matter of copyright has been limited to
'Writings’ of an author'® and therefore unless a record falls within this category of
being ‘writing’, it could not be subject to copyright and a performance right could
not be granted for the recording. This question was settlied post Sound
Recordings Act, 1971 scenario when the sound recordings were granted a limited
copyright. The Supreme Court also reiterated the same in 1973 in the landmark
decision in Goldstein v. Califomia'® The early case laws had expanded the
concept of writings and included several entities as authors. This broad
identification through the judicial process gave considerable impetus to the
performers’ identity as the author of the sound recording or the film as the case

maybe- in case the subject matter fulfilled the eligibility of ‘writings’.">

The Elusive Performance Right

The evolution of performers’ authorship rights in the United States is marked by
an imbalance between the performer in the cinematograph and the performer in
the sound record. Even after the recognition of the copyright ability of the sound
record, the statute has refrained from granting the Public Performance Right to
the owner of the sound record, thereby depriving the performer and the producer
of a lucrative remunerative avenue. While the cinematograph had been accorded
alt copyrights under the copyright canopy including the performance right, the
sound record was denied an equivalent treatment until very late into the
seventies. In this context the hostility in the United States to the adoption of the
Rome convention was owing to the provision in the convention dealing with
performers' rights in sound recordings. The question was whether the copyright
law should recognize public performance rights in sound recordings including the

rights of performers’, rights of record producers or both to be paid for

' Gary L. Urwin, “Paying the Piper: Performance Rights in Musical Recordings”, 5 Comm. & L.
36, W 1983,
“1d.,p.37. Goldstein v. California, 412 U.S. 546.

' There were moves during the time of constitutional drafting wherein the impetus was to be of
literary authors alone. However the suggestion was dropped and merely the word author was
used. Gary L. Urwin, op.cit.,p.38.
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performances, broadcasts and transmissions of their recordings. Thus only
limited copyright was granted in their sound recordings.®

The recommendation of the Register was in favor of performance rights.'” The
envisaged Bill (H.R.1805) granted performance rights to owners of sound
recordings after Feb. 1972. It also provided for a scheme of compulsory licensing
for the use of the recording and the setting up of the Copyright Royalty Tribunal
and a collecting agency to distribute fees collected to authors including

performers 18

. Interestingly the bill included performers such as instrumental
musicians, singers, conductors, actors, narrators and others whose performance
of a literary, musical or dramatic work is embodied in a sound recording and in
the case of a sound recording in a musical work, the arrangers, orchestra and
copyists who prepared or adapted the musical work for the particular
performance. Though the bill failed it shows that but for practices of contract and
work for hire principles the law and policy in the United States always recognized

the authorship of the performer in the recorded work.

Judicial Perspectives in the United States on Performers’ Rights

Whitesmith Publ. Co. v. Apollo Co.” was the first case law that revealed the
difficulties in granting protection to music replicated through means other than
literal writing. For the performer, the case was significant, as the recognition of

the mechanical instrument would have a positive effect on the authorship to the

'S Barbara Ringer, “The Unfinished Business of Copyright Revision”, (1978) IPLR 317- 326. Most
significantly performers’ and producers made common cause in a concerted effort to establish
performance royalties through a compulsory licensing system. Despite the added strength of the
support for the performance royalties demonstrated at these House Committee hearings, it was
also clear that the opposition of the broadcasters were equally strong and determined.

"7 Barbara ringer was an unequivocal proponent both during the 1975 Congressional hearings to
the report that she submitted in 1978. By 1979, it was even intended to be applied to the cable
television industry and this was approved by the Register of Copyrights, the Recording Industry
Association of America, The American Federation of Television and Radio Artists and the
American Federation of Musicians. Interestingly opposition to the move came from the Secretary
of Commerce, The National Association of Broadcasters, Jukebox and Cable System Operators
and the broadcasters and distributors.

18 According to the revenue distribution plan envisaged in the Bill, one half was to be paid to the
copyright holder and the other half to the aggregate of the performers. The royalties of a particular
recording were to be distributed to the performers without distinction with regard to the nature,
value or length of their respective contributions.

9209 U.S. 118 (1908).
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performance for the performer?®. The case involved the claim for protecting the
music replicated by means of a piano roll. It was the plea of the authors to
restrain such reproduction but the Court denied relief on the ground that as the
reproductions made were not ‘written’ copies they could not be considered as
infringing. The regulatory control of exploitation of musical compositions began in
right earnest from 1909 onwards when the composers were granted full rights to
performance right in their musical compositions. The rider being that after the first
recording they were to be amenable to a compulsory licensing scheme where by
they were to be eligible for a royalty payable by the user. This spurred the need
for activating collecting societies, as there were problems in monitoring the use of

the works.
Waring v. WDAS Broadcasting Station Inc.?'

Fred Waring an orchestra bandleader approached the Court in order to enjoin a
broadcasting station from broadcasting phonograph records made by Warings
orchestra for the Victor Talking Machine Company®?. In accordance with the
Waring -Victor license, the label on the records read. “"not licensed for radio
broadcasts”. The broadcasting station held a license from ASCAP, which in turn
held a public performing right in the musical compositions embodied in the
recordings®. The station announced that the records they were playing were
mechanical reproductions of the orchestra renditions. Very clearly neither the
singer nor his band held any statutory copyright in the rendition.

The Court attempted to answer the question whether there was any common law
property right in the performance of an actor or a musician in the absence of any
statutory protection. The scope of its inquiry was further narrowed down upon the
facts that it was not an imitation but the exact reproduction of the performance
itself, transfixed by a mechanical process, for which protection was sought. The

Court rationalized that as the recording of the single performance of the artist is

2 Though the facts of the case did not involve the question of performers’ rights.

21 327 Pa.433, 194 A.6331 (1937).

22 Cited and descriptively elaborated in Benjamin Kaplan and Ralf S. Brown, Cases on Copyright,
Unfair Competition and Other Topics Bearing on the Protection of Literary, Musical and the
Artistic Works, Foundation Press Inc. Brooklyn (1960), p. 561.

23Stanely Rothenberg, Legal Protection of literature Art and Music, Clark Boardman Co.Ltd. , New
York (2™ edn.-1960),p. 210.
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to be indefinitely heard over and over again it became important for the performer
to guard against its indiscriminate reproduction. This was particularly important as
against competitors. The Court also inferred that if the performer contributes
anything of novel and intellectual value then the performer was undoubtedly
entitled to a right of property. The Court found the answer to the problem posed
by the ancient principle of equitable servitudes on chattels and said that modern
day requirements had demanded a departure from such premises. The Court
also pointed out the distinction between property in physical objects and in
literary and artistic property and applied the analogy of the latter to perfqrmers'
rights. The Court based its conclusion on the analogy and the notice on the
record, as that was reasonably and fairly sufficient to make purchasers aware of
the restrictions imposed upon the use of their records.

The Court also took note of the additional ground of unfair competition on the
basis of the prior ruling in Fonotopia, Ltd .v. Bradley.?* The relief was on the basis
of the unfair appropriation of property. The Court borrowed from the wisdom of
the judgment and observed that the jurisdiction of the Court has always been
invoked to prevent the continuation of acts of injury to property and to personal
rights generally. The Court quoting from the judgment said that the Courts of
Equity had always entered into the area where the ground of legislation was
uncertain or difficult to determine injury to property and personal rights generally.
Very significantly, one of the judges in the minority, sought to base the claim on
the Right to Privacy.? According to him this right was a broader right than the
right to property that was depended on by the other judges. The learned judge
relied on the path-breaking treatise by Samuel D. Warren and Louis De Brandies
in the essay on ‘The Right to Pn'vacy’.26 The authors characterized the infractions
of literary and Artistic property upon legal premises as being violations of the right
to privacy that inhered in them. The limits of the publicity to be extended to them
were within the rightful volition of the creator. Relying on the treatise, the learned
judge observed that it does not depend on the manner of expression nor on the

nature or value of the thought or on the excellence of the means of expression. It

2171 Fed.951 (EDNY, 1809). In this case an injunction was granted to a manufacturer of records
(before mechanical rights in copyrighted music) against the manufacture and sale of duplicates
made by taking a matrix from one of plaintiffs records and making copies there from.

¥ Justice Maxey. Stanely Rothenberg, op.cit. . pp.213-214.

%% 4 Harv. L. Rev. 193-220 (1890).
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was also asserted that it was not any theory of private property but the theory of
inviolate personality. The Warings case, although one of the earliest cases
arising for performers’ protection relied on a number of premises for the grant of
protection to performers’ intellectual labor, namely, common law property, unfair
competition and the right to privacy. The decision was infectious as it spawned
considerable dissent in the following cases though it was finally the reliable

rationale to fall back on to settle the question.?’

RCA v. WHITEMAN?®

A few reverses for the performer followed the Warings case, as there was
derogation from the rationale spelt out in it in the following case of RCA v.
Whiteman. It was an action by RCA Manufacturing Company against Paul
Whiteman, the WBO Broadcasting Corporation and Elin Incorporated to restrain
the broadcasting of phonograph records of musical performances®®. The
Appellate Court felt that even if the common-law properties in his recorded
performance survived the sale of records on which they were inscribed, it was
difficult for the Court to conceive how he or the maker of the records would be
able to impose valid restrictions upon their resale. The Court was of the opinion
that the common law property in these performances ended with the sale of the
records and that the restriction did not save it and that if the restriction did save
the common law property rights then the records alone could not be clogged with
any servitude. The Court inferred that the copyright in the form of common law
copyright or statutory copyright consists only of the right to prevent others from
reproducing the copyrighted work and the defendant had only used these
recordings. The Court opined that if the common law property in the rendition is

gone with the publication then any one could copy it or use it. The Court found it

7Stanely Rothenberg, op.cit., p.214.

® 114 F.2d 86 (2dCir.1940), cert. denied, 311 U.S.712 (1940) cited and described in Benjamin
Kaplan and Ralf S. Brown, Cases on Copyright, Unfair Competition and other Topics Bearing on
the Protection of Literary, Musical and the Artistic Works, Foundation Press Inc. Brooklyn (1960},

.554.

k The questions that arose in the case were whether Whiteman or the RCA company had any
common law musical property in the records which was violated by means of unauthorized radio
broadcasting, whether Whiteman had passed over any of his rights to the RCA corporation,
whether if they had such property in the musical performances in the record and whether the
notices stuck on the records would have the effect of limiting the uses to which they were to be
subject.
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to be the height of unreasonability to forbid any uses to the owner of the record,
which was open to anyone, who would choose to copy the rendition from the
record.®

The Court opined that even if RCA or Whiteman did have a common law
copyright which performance does not end, it would be immaterial unless the
right to copy was also similarly preserved by means of a notice. Even with
respect to books the Court found such inscriptions of restrictions nugatory. The
Court noted that the question of dedication is not merely a matter of intent but the
limits of the same are imposed upon the creator by the law. When the Copyright
Act covers the period of dedication then the monopoly provided for a period by
the law operates and when the period is over then the dedication would expire.
The fact that they are not within the Act would not make any difference to this.
The Court could not agree with the opinion in Donaldson v. Becket that works not
copyrightable had a perpetual copyright within them. The Court wondered why
the same Act that unconditionally®' dedicates the common law copyright in works
copyrightable under the act should not do the same in the works not
copyrightablesz. The idea, according to it was against the policy of the
constitution. The Court felt that the onus should be on extending statutory
copyright to such works rather than reading in a limitiess perpetual copyright.

The Court differed from the stand taken by the Supreme Court Of Pennsylvania
in the Warings case, which gave credence to the condition inscribed on the
record. The Court observed that the effect of that judgment would be confined to
those state territorial boundaries alone. The Court did not accept the substance
of the arguments based on unfair competition as enunciated in the INS case™®. it
felt that it was best confined to the facts of the case. The Court most importantly

felt that it was improper to take up the role of resolving the conflict of interest

% Benjamin Kaplan and Ralf S. Brown, op.cit. p. 557. In this regard the Court sought to

analogize with the right of the composer in the musical score in accordance with law prevailing at
that particular time.

*' The Court failed to see that the dedication in the facts of the case was not without conditions.
Further even within the terms of the copyright act during the period of monopoly, dedications
could be made subject to conditions. /d., p.558.

%2 The Court relied on the judgment in Fashion Originators Guild v. Federal Trade Commission, 2
Cir.,114 F.2d 80,p.560.

* International News Service v. Associated Press, 248 U.S. 215,
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when both the common law as well as statutory law had not expressed its

preferences™.
Metropolitan Opera Ass’n, Inc. v. Wagner Nichols Recorder Corp.*®

The plaintiffs moved for a preliminary injunction to restrain the defendants from
recording, advertising, selling or distributing musical performances of the
Metropolitan Opera broadcast over the air and from using the name Metropolitan
Opera or any similar name which is calculated to misiead the public into believing
that the records sold by the defendants are records of performances made or
sold under the control or supervision or with the consent of the plaintiffs. The
plaintiffs had granted a five-year contract to Columbia records to make and sell
phonograph records of its operatic performances and to use its name and any
other names identified therewith. The plaintiffs had acquired great reputation and
goodwill. The exclusive nature of the contract was the essence of the contract. In
payment for these exclusive rights the opera received royaity payments on the
number of contracts sold with a minimum guarantee. Further the opera.has to
approve all the phonograph records of the performances before the sale of the
same to the public. The exclusive right to broadcast the opera had been
separately sold to American Broadcasting Corporation for a particular pericd of
time,

The plaintiffs based their action on the principle of unfair competition. The Court
pondered over the question whether the element of misrepresentation was
indispensable in fulfilling the requirements of unfair competition. The Court
inferred that unfair competition terms could be fulfilled even in the absence of any
special factors such as misrepresentation®. The Court also relied on the wide
principle of unfair competition relied on in the INS newspapers case. From these
cases the Court inferred that an idea of palming off was not essential to a cause
of action for unfair competition. The Court also came to the conclusion that the
direct competitive injury need not be present to substantiate the claim on the

basis of injury. The Court recognized the broader principle that * property nghts of

* Benjamin Kaplan and Ralf S. Brown, op.cit., p.560.

8 Supreme Count of the State of New York, New York County, 1950,198 Misc.780, 101 N.Y.8.2d
483. /d., p.562.

* The Court relied on the case of Fonotopia Limited v. Bradiey, C.C., 171 F.951.
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commercial value will be protected from any form of unfair invasion or
infringement and from any form of commercial immorality and a Court of equity
will penetrate and restrain every guise resorted to by the wrong doer”>” The
Court found that the conduct of the defendant amounted to unfair commercial
conduct resulting in considerable injury to the property of the plaintiffs.

The court explored the character of the subject matter desired to be protected by
the company. To the question whether there existed any property rights in the
subject matter, the Court explored the character of the subject matter intended to
be protected by the Metropolitan Opera Company and found that property rights
inhered in it. The Court took into account the fact that the production of opera
involved great skill, the engagement and the development of the singers,
orchestra, the training of a large chorus and the fusion of all these into a finished
interpretative production with such a creative element as the law will recognize
and protect against appropriation by others. The Court inferred that neither the
performance nor the broadcast over the American Broadcasting Corporation
constituted abandonment of the plaintiffs right in the performance. Very
significantly the Court held that at common law, the public performance of a play,
exhibition of a picture or sale of a copy of a film for public presentation did not
constitute abandonment nor deprive the owner of his common law rights. |t
cannot be deemed to be a general publication or abandonment. The Court relied
on several case law precedents particularly involving sports performances and
found that the artistic creation need not deserve a lesser protection.® The Court
held that the fostering and encouragement of the opera and their preservation
and dissemination to wide audiences by radio and recordings were in public
interest. Any refusal to grant a property right to groups who expend time, effort,
money and great skill in producing these artistic performances would be contrary
to public law, inequitable and repugnant to public interest. According to the Court
,equity will not bear witness to such a travesty of justice and it will not
countenance a state of moral and intellectual impotency”. The Court also found in

favor of the plaintiff on the basis of unjustifiable interference with contractual

37 Benjamin Kaplan and Ralf S. Brown, op.cit., p.568

® Rudolph Mayer Pictures, Inc., v. Pathe News, Inc., 235 App.Div.774, 255 N.Y.S.1016, Madison
Square Garden Corp. v. Universal Pictures Co., Inc., 255 App.Div.459, 7N.Y.S. 2D 419, Mutual
Broadcasting System v. Muzak Corporation, Twentieth Century Sporting Club Inc., Trans Radio
Press Service Inc., 165 Misc .71,300 N.Y.S. 159, Pittsburgh Athletic Co. v. Kqv Broadcasting
Co.,D.C. , 24 F.Supp.490.
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rights of the plaintifis agreement with the Columbia records by the defendants
conduct. The Court decided that the right of the parties to protect their interests in
the contract against interference by the intentional acts of third parties is not
limited by the analogy made to common law property rights alone.

Capital Records Inc. v. Mercury Records Corp.>®

The facts involved the issue of unauthorized exploitation of records of musical
- works that were already in the public domain. The question was whether
contractual exclusivity could be claimed by the plaintiff record company with
respect to records that had already been sold in the public sphere particularly
with the musical works recorded in it being also in the public domain. As the
musical works recorded were in the public domain, the strength of the plaintiff's
title could be based only on the performers’ rights, which are in the interests of
the performing artists and also in the interests of the initial recording company.
Capitol Records sought to enjoin Mercury, which held parallel marketing rights in
other parts of the world, from marketing records of the musical recordings in the
United States on the basis of a prior signed exclusive contract. There was
however no cause of action on the basis of passing off, confusion of source or
the like.

The Judges*® concluded that the plaintiffs had a substantial grievance. They
inferred that the Congress under the copyright clause could constitutionally enact
legislation granting copyright to the performer in his rendition of public domain
music ernbodied in records. The Court observed that had the Congress passed
such legislation then the Federal Law would have governed the question of
dedication of the renditions. But as the Congress had not enacted the law as a
federal legislation, the area had been left open for the state law to regulate. The
Federal law had not been enacted to give statutory sanction to performers’ right.
Hence the state law if any would govern the matter. The Court noted or took into

account the law of New York as identified and endorsed in the decision in

% United States Court of Appeals, Second Circuit, 1955,221 F.2d 657.

“° Judge Dimock rendering the judgment with Justice Medina concurring.
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Metropolitan Opera Association v. Wagner —Nichols Recorder Corp*' recognizing
the law of New York in this respect. The decision had taken into account the law
in New York while recognizing a right in the renditions (under the head of unfair
competition by which the performance rights are not dedicated or forfeited even
by the sale of records embodying them®?

The Court in coming to these conclusions traced the evolution of performance
rights and status of phonograph in relation to the Copyright Act. The Court noted
the lack of any statutory support to phonograph for a copyright status. It was also
observed that through the 1909 amendment what was granted was the right of
performance to the musical composer through mechanical contrivances. This
granted the musical composer with the right to authorize the use of their music
through contrivances*. But the record was not granted a copyright status,
thereby denying both the performer as well as the producer of the phonograph
any protection*. The judgment therefore clarified and laid to rest any ambiguity
with respect to copyright status of the phonograph records that were nursed
priorly by the Courts*®. The Court found it appropriate to apply the state law in the
absence of any federal law. The Court compared the decision of the Court in
RCA v. Whiteman®® and the decision of the Court of New York in Metropolitan
Operas and noted that the inescapable result of that decision was that where the
originator or the assignee of the originator of records of performances by musical
artists puts those records on public sale, his act does not constitute a dedication
of the right to copy and sell the records.

In the audio segment, a case of some consequence after the Capital Records
case had put on a stamp of finality to possibilities under common law principles

for performers’ rights was Geiseking v. Urania Records, Inc.*” The late pianist

! Supreme Court of the State of New York, New York County, 1950,199 Misc.780, 101 N.Y.S.2d
483
2Benjamm Kaplan,” Performers’ Rights and Copyright”, 69 Harv. L. Rev. 412.

® This was in fact an answer to the problem posed by the decision in Whitesmith v. Apolfo
Company

Benjamln Kaplan and Ralf S. Brown, op.cit.,p.578.

® 1d.,p.579 the Court quoted from the H.R. Rep., 2222 60" Cong ., 2d Sess.10 following the
discussion on Section 1(e) “ it is not the intention of the commlttee to extend the right of
copyright to the mechanical reproductions themselves ,but only to give the composer or
copyright proprietor the control ,in accordance with the provisions of the bill ,of the manufacture
and use of such devices.”
* 114 F.2d86 (2dCir.1940), cert. denied, 311 U.S.712 (1940). Discussed earlier.
47155 N.Y.S.2d 171 (Sup.Ct .1956).
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Walter Gieseking had brought an action against Urania Record Company for
making unauthorized reproduction of his recorded performances and for using his
name in connection with the sale of these records. However the action was
based on the Right to Privacy that was statutorily spelt out under the New York
statute. It was decided that the performer had a property right in his performance
and that it shall not be used for an unintended purpose and particularly in a
manner that does not fairly represent his service. This case law reflects a respect
for both the economic as well as the moral rights of the performer albeit through
common law principles. Significantly, it was also held that putting the records for

sale did not amount to forfeiture of the common law rights in the records “®.
Judicial Protection of the Audiovisual Performer in the U.S.

One of the landmark cases in which the rights of the performer in the audiovisual
media was attempted to be protected was in Zacchini v. Scripps —Howard
Broadcasting Co.*® The facts involved a broadcasting company that fimed the
performance of a 'human canon ball’ at a county fair in Ohio much against the
performers’ wishes. The entire Act was later on shown on the local television
news program. The performer brought an action for damages against the
broadcasting company®. The American Supreme Court held that the First and
Fourteenth Amendment did not immunize the broadcaster from liability for

violating and televising the entire act *’

. The performer brought the action for
damages on the ground that the respondent showed and commercially exploited
the film without his consent and that such conduct was an unlawful appropriation

of his plaintiffs’ professional property52. The Court of Appeals had found an action

“® Silverberg, op.cit.,p.154.

“® 433 1US 562, 53 L Ed 2d 965, 97 S Ct 2849.

% Jpid. The Ohio trial Court found summarily in favor of the company but the Court of Appeals
reversed it on the ground that there was a cause of action but ultimately found that though the
performer was endowed with the right of publicity for his performance under the law of Ohio,
nevertheless, the broadcast was privileged as it came within the privileges bestowed on it under
the First Amendment and the 14"™ Amendment of the American Constitution.

>' Ibid. U.S. Supreme Court Reports. 53 L Ed 2d 965.

2 1t is to be noted that it was not against rerecording or broadcasting from a record that the
performer was complaining about. That is only upon affixation can a copyright question arise. But
here the exploitation was from a live performance and the filming was rendered without his
consent.
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in favor of the plaintiff for conversion and infringement of Common law copyright
and even the right of publicity in the film was a ground. The majority held that the
First Amendment did not privilege the press to show the entire performance on a
news program without compensating the Petitioner for any financial injury.
Interestingly the Supreme Court of Ohio rested the petitioners’ cause of action
under the state law of right to publicity value of his performance. It was based on
the rationale that one may not use for ones own benefit the name or likeness of
another whether or not the use is for a commercial purpose and secondly that the
respondent would be liable for the appropriation of the property over the objection
of the petitioner in the absence of a license or privilege.

The question whether the right to publicity supported the petitioners cause was
never in doubt in the course of the assessment either by the lower Courts or
during consideration by the Supreme Court. The only issue that was to be
resolved was the conflict between the right to publicity and the freedom of the
press. The Court spelt out the difference between the Right to Privacy and the
Right of Publicity and also the similarities between the Right to Publicity and the
philosophy underlying the Copyright and Patent based actions. The Court
observed that the intent of the Right to Publicity action is to protect the proprietary
interest of the individual and in part to encourage such entertainment. The Court
also noted that the state interest is also analogous to the goals of patent and
copyright law focusing on the right of the individual to reap the reward of his
endeavors having little to do with protecting feelings or reputation.®® Very
importantly, the Court noted that in a right to publicity action the entertainer would
have no objection to the dissemination or the widespread publication of his act as
long as he gets the commercial benefit of such publication. The petitioner in the
present case did not seek to enjoin the publication but was only interested in
damages.

The Court inferred that the broadcast of a film containing the petitioners’ entire
act posed a substantial threat to the economic value of that performance. The act
is the product of the performers’ own talent and energy and an end result of
much time, effort and expense.** Much of its economic value lay in the right of

exclusive control over the publicity given to his performance. The rationale of the

%3 U.S. Supreme Court Reports 53 L Ed 2d 965., p.975.
#u.s. Supreme Court Reports 53 L Ed 2d 965., p.976.
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Court was that if the public can see the act on television then there would be less
likelihood of them wanting to see it at the fair. The Court rationalized that the
intent of the right of publicity was to prevent unjust enrichment by the theft of
good will. No social purpose is realized by the free use of the performance by the
defendant. But goes to the heart of the petitioners’ ability to earn a living. The
Court recognized the circumstances as the strongest case for a right of publicity
that involved not the appropriation of the entertainers reputation to enhance the
attractiveness of a commercial product but the appropriation of the very activity

by which the entertainer acquired his reputation in the first place.>®

The Court observed, that the attribution of the right to the performer provides him
something more than a compensation for the time and effort in his work. it is an
economic incentive for the entertainer to make a performance of interest to the
public. The Court significantly drew a parallel with the rationale inherent in the
patent and copyright laws and enforced by these Courts. The rationale was for
encouraging individual effort by personal gain. The sacrificial days devoted to
such creative activities deserve rewards commensurate with the services
rendered®. The Court noticed that the constitution does not prevent the grant of
this incentive to the performer for encouraging the production of this type of work.
It is significant to note the equivalence placed between the copyright and other
intellectual property laws and the doctrine of the right to publicity regarding the

objective of both these legal means to secure the rights of the performer.

An Assessment of the Judgment

It is important to note that the endorsement of the Right to Publicity doctrine in
the case — a species of unfair competition that had been treated as a disfavored

means of protection due to the Doctrine of Preemption in Sears and Day Brite

% Ibid.

% The Court quoted from Mazer v. Stein, 347 US 201. ' The economic philosophy behind the
clause empowering congress to grant patents and copyrights is the conviction that
encouragement of individual effort by personal gain is the best was to advance public Welfare
Through talents of authors and inventors in science and useful arts. Sacrificial days dedicated to
such creative activities deserve rewards commensurate with the services rendered.
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decisions®’, in relation to matters within the intellectual property legislative
competence of the federal law, was being endorsed by the Supreme Court of
America. From the decision it can be perceived that the right of publicity was
attnbuted an equal value with copyright and patent laws. This was despite the
fact that the State Courts of Ohio on a matter having implied significance to
intellectual property concerns and federal state legislative power distribution
made the pronouncement. Perhaps there was no opposition from the defense on
this ground since motion pictures had already been granted a copyright status for
a long time. This aspect would have given enough reason not to analyze and
echo the same opinions with respect to motion pictures as were expressed with
respect to sound records. This is also a pointer to the fact that the decisions in
cases such as Sears and Day Brite (that influenced even the policy makers and
caused confusion surrounding protection to scund records and the competence
of the state Courts to take recourse to doctrines in areas like copyright or allied to
copyright occupied by the federal law) involving certain other areas of intellectual
property need not apply to the facts involving sound records or motion pictures.
The defendant broadcasting company too did not rely on opposing the claim on
the basis that there was no wrongful appropriation of personality rights or even
performers’ rights proper  but rather sought to take cover on the basis of

protection of public interest under the First Amendment constitutional clause.

Being a news channel, perhaps, the facts did not warrant an inference of crass
commercial purpose like the sale of records or other commercial gain. The
judgment for the performer was based on the loss caused to him rather than the
actual commercial gain to the broadcaster. The recourse to the right of publicity
could also be owing to the lack of performers’ right in the performance recognized
in the United States law particularly in live performances for the recording to
constitute a statutory viclation. Secondly, once affixed, the use of the same
without a proper ‘work for hire’ contract could essentially violate the copyright as
under the law of the United States. Authorship of motion pictures has not been
pronounced but is something to be arrived at by means of a contract. While this

would have essentially provided a cause of action, the use of the same for news

*" Sears Roebuck & Company v. Stiffel Co., 376, U.S. 225(1964) and Compco Corp. v. Day Brite
Lighting, Inc., 376 U.S. 234(1974).
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purposes and not for any evident commercial motive like a sponsored television
program would have made them take recourse to the right of publicity action on
the basis of loss caused. Further their intent was not to claim authorship rights
along with the producer but to preserve the utility of live performance as a
breadwinner as well as an art form for the future because its true enjoyment and
breath taking appreciation lay in the performance being rendered live than when
recorded. Authorship rights and enjoyment of profits based on it may not equal
the profits based on the popularity and reputation of Zacchini in the exhibition of
his live performance.

Prior to Zachchini decision in the year 1977 there were decisions of importance
that dealt with the extent of performers’ rights®®. The lack of an authorship to
performances recognized under the Copyright Act was explicit in these decisions
as well as the jurisprudence that emanated during this period from the decisions
that dealt with performers’ rights in sound records. Significantly, it can be
perceived that no distinctive treatment of performers’ rights can be found when
dealing with audiovisuals or motion pictures, which in contrast with sound

recordings had been granted copyright status for a very long time.
Republic Pictures Corp. v. Rogers®®

In the Rogers case under contracts entered in 1937 and 1948 between Rogers
and Republic Pictures, Rogers had granted to the producer the exclusive right to
photograph or otherwise reproduce any and all of his acts, poses, plays and
appearances. The performer also granted to the producer all rights of every kind
and character whatsoever in and to all such photographs, reproductions and
recordings and all other results and proceeds of his services hereunder
perpetually and further the use of his name, likeness and voice for advertising,
commercial and publicity purposes. However the actor reserved to himself the
right to commercial tie-ups®. The grievance arose with regard to the
unauthorized use of the footage for television. It was held by the Court that under

the contract, the terms acts, poses, plays and appearances did not mean the

%8 Herbert T. Silverberg, “Authors and Performers’ Rights”, 23 Law & Contemp. Probs.150 [1958].
213 F.2d 662 (9™ Cir.1954)./bid.
®1d., p.151.
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same thing as name, voice, likeness and therefore the former dealt with the
activities in the motion picture activities and the latter encompassed the non-
motion picture reproductions of the characteristics of the performer. The latter
term did not include the licensing of the film to the television and therefore it was
not hit by restrictions with respect to likeness and the rest. The use of the film on
the television, according to the Court, did not amount to unfair competition. The
Court went by the interpretation of the contract and so there does not appear to
have been any observations with respect to statutory or common law eligibility of

performers’ rights.
Autry v. Republic Productions®

The case involved similar facts as in the preceding case law but with significant
differences. This was because the film had been used for the purpose of
accommodating commercials. The case also involved the reputation of the
performing artist as he alleged that the telecast or broadcast on television of a
past film with him in outmoded clothes could lower and harm his reputation.
Therefore the questions of moral rights too were raised among the issues.
Further, it was alleged that the alterations would make the work substantially
different from what it was. On similar facts the contract was interpreted as
distinguishing between use of performers’ voice, name and likeness and his
activities in the motion picture. The Court inferred that the performer had granted
all rights in his motion picture performances to the producer. The Court decided
that all these questions including those regarding the reputation came within the
ambit of the contractual terms entered into by the performing artist.5 It is
important to note that in both these cases, the Ninth Circuit Court did not deny or
affirm the performers’ property rights in their performances.®® Though the
argument was based on unfair competition principles. The dispute was resolved

by recourse to contractual interpretation.

® 213 F.2d 667 (9" Cir. 1954). Ibid.
% Ipid.
®1d., p.152.
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Ettore v. Philco Television Broadcasting Corp.®*

The facts of the case were about the efforts of the ex-pugilist to recover damages
from a broadcaster for unauthorized telecast of his film depicting his boxing with
Joe Louis. The plaintiff contended that he had not sold his television rights in
motion picture for the fight and that therefore unauthorized televising of his
performance amounted to unfair competition. The contract was signed and the
bout was held much before the onset of commercial television. The third circuit
held that the damages could be recovered for the telecast as the unauthorized
telecast constituted injury to a property right®®. One of the high lights of the case
was that even though the performance of the pugilist may not be an intellectual
creation and so not entitled to protection by common law literary property rights, a
basis for the decision was founded on unfair competition.®®

However the major premise of the petitioners were based on the right of privacy
as embodied in Sections 50 and 51 of The New York Civil Rights Law. The Court
held that the use of the plaintiffs name and the moving picture by the defendant
made it less valuable to the plaintiff. However, there was nothing to show that the
plaintiff had either lost or the exploitation restricted his right to privacy.

One can perceive in academic discussions and write-ups that no distinction
between the two media and its statutory backdrop have been considered while
debating performers’ rights. The same ratio in the cases involving audio records
has been resorted to in cases involving audiovisual exploitation as well. The
principles resorted to under the state common law has been an ensemble of
different common law principles ranging from invasion of plaintiffs right of privacy,
unfair competition, unauthorized and uncompensated appropriation for

commercial purposes if the plaintiffs right of publicity, libel and breach of contract

8229 F.2d, 481 (3d Cir.). ibid.

® There have been other decisions that have upheld performers’ rights in a similar manner. Granz
v. Harris, 198 F.2d 585 (2d Cir.1952) where in a presentation of his abbreviated versions of his
work were held to be unfair competition and an invasion of his personal rights. It can be noticed
that such questions have begun to spring up since the twenties. See Fair Banks v. Winik /119
Misc .809,198 N.Y. Supp.299 (Sup.Ct .1922) rev’d 206 App.Div .449 ,201 N.Y. Supp.487 (1*
Dep't 1923). Lillie v. Warner Bros, Pictures, Inc., 139 Cal. App.724, 34 P.2d 835 (1934). Cited in
Ibid .

* 1d,p.153. A case following on the lines of the Fttore decision was Sharkey v. NBC,
93F.Supp.986 (S.D.N.Y.1950).
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of quasi partnership on a joint adventure®. There has been a tremendous
dependence on the cases involving personality rights in particular personality
right of passing off with particular emphasis on the good will and the reputation of
the personality. The cases did not merely involve the performance of the
individual as a creator but was based on the appropriation of the goodwill
associated with the personality. Thus the performers under common law was not
confined to traditional understanding of intellectual creators alone but rather
extended to cover any personality whose image, voice, name or likeness was

being exploited.
A Significant Decision
Baltimore Orioles Inc. v. Major League Baseball Players Association®®

In this case renowned basket players wanted to escape the mantle of copyright
authorship in order to beget the advantages of the right of publicity®® so that they
may be amenable to rights not covered by their employment contracts. However
this ruling clarified and provided a new status to performances and to performers
who were unsure of their copyright character. The Federal Appeals Court held
that the recordings were copyrightable audiovisual works. This was because they
were fixed at the time of transmission and were therefore protected by Federal
Copyright. Importantly, the Court held that only a modicum of creativity was
required to make a work copyrightable. There was no need for any aesthetic
merit. A recording requires the creative contributions both by the directors and

other individuals responsible for recording the performance and this includes the

% Id., pp.155-156. See the case of Hogan v. A.S. Barnes and Co., Inc., 114 U.S.P.Q, 314 (Pa.
C.P. 1957). The rationale of this case has been proposed as being applicable to cases involving
the appropriation of performers' rights. The photograph of a famous golfer was dispiayed on the
cover of a book without his permission. The Court refused permission on the ground of right to
privacy, as the plaintiff was already a famous person. The Court said that what was found to
have been exploited was the commercial value that was attached to his name. The plaintiff had a
right to share in the income derived from the public exposure of his likeness and name. The
plaintiff was also substantiated on the basis of unfair competition and that he had a property right
in the commercial value of the goodwill and commercial value in his name and photograph. The
right of publicity was another way of applying the law of unfair competition. . In this regard the
Court was supported by the decision in Haelean Laboratories v. Topps Chewing Gum 202 F.2d
866 (2d Cir .1953).
% 805 F2d 663, (7" Cir. 1986), Cert Denied, 107 Sct 1593 (1987).
6g‘,ited in Stewart, op.cit.,p.661.

Ibid.
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performer when the performance is captured. The Court most significantly laid
down that if certain works command the interest of the public then they have a
cornmercial value. This may not be apparent to a person who is trained in law.
Proportional equivalence was brought between the commercial value and the
likelihood of modicum of creativity in it. This judgment virtually laid to rest any
speculative inference that existed earlier about the copyright status of
performances and the authorship of the performer or rather the co authorship
status of the performer. Despite the claimants being sportsmen and the subject
matter being sports, the Court found it suitable to identify the same with
copyrightable subject matter. This is a judgment of far reaching consequence as
the performer has been found entitled to a position of authorship under the
existing provisions of the United States Copyright Act that does not provide a
separate expression of protection to the performer. It would also automatically
apply all the other provisions regarding the duration, rights, fair use and remedies
within the provisions of the Act that is afforded to all the eligible authors under the
Act. This would also operate the work for hire provisions as against the
performers in the audiovisual thus providing no rights to them in the context of the

relationship.

New Uses and Old Contracts

A scan of the decisions analyzed shows that the courts have had to resolve
issues circumstances where in old performances have been put to new uses and
in new mediums. In cases where authorization has been granted, the bone of
contention has concerned the extent of authorization”®. The grievance has been
either against the use of the performance in a new medium like the television for
which permission had not been granted or the manner of use in the new medium
viz. the unauthorized commercial exploitation (using the footage interspersed with
advertisements). While the Courts looked suspiciously towards the manner of
use, the use in the new medium has not raised its eyebrows. However it can be
said that all the decisions have revolved around contractual interpretations in

these cases rather than an exploration of performers’ rights and obligations

" Morris E. Cohen, "Old Licenses and New Uses Motion Picture and Television Rights”, 19 Law &
Contemp. Probs. 184 [1954].
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based on common law principles. In other words no presumptions in favor of the

performer can be discerned in the attitude of the courts.

In Peterson v. KMTR Radio Corporation’', a performer in his status as an
employee, failed to reserve the use of his performance for anything else than for
the motion picture. He was disallowed from restraining the use of his
performance on television. Though there was no express reservation, the ratio of
the case was based on the status as an employee rather than the lack of express
reservation or even a presumption. Perhaps in the circumstances his status as an
employee did not allow or mandate the need for any greater substantiation on the
basis of any other interpretation as engagement by means of a contract of
service assumes the employer to be the owner of the creative product. Two other
cases were decided on similar facts but their decisions were in conflict with one

another.”?

Performers’ Moral Rights in United States

Despite the fact that American copyright law does not expressively provide any
statutory rights in the nature of moral rights either to the performer or to the
authors, the courts have read in moral rights in favor of the creators.”® The only
aftribution of moral rights is given to qualifying works of visual art.”* Even with
respect to Berne implementation it was considered that federal and state statutes
as well as common law was sufficient and no legislation was required to comply
with Article 6bis. However several states have legislated. The sturdiest of the
protection has been accorded by means of the contract law. The author’s rights
against third parties are less secure with the protection distributed between state
unfair competition laws, state and federal statutory laws. The courts have

interpreted that any unauthorized infringement would amount to infringement and

"'1d., p.190. Superior Court case no. 453-224, reported in 18 U.S.L. WEEK 2024(U.S. July
26,1949).

2 id., p.191 Autry v. Republic Productions 104F. Supp 918(S.D. Calif. 1952) and Rogers v.
Republic Produtions (104F. Supp. 328 (S.D Calif. 1952).

" paul Goldstein, Copyright, Vol.1, Aspen Law & Business, New York (2™ edn. -2002), p.15: 179.
106 A of the Copyright Act, 1976.
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accorded relief.”® |t has significantly been laid down that where an author does
not expressly reserve the right to alter the work that is subject of an assignment
or a license, the courts would at times imply an obligation in this regard.” This
was with reference to insertion of commercials in the television that was found to
alter or adversely affect or emasculate the artistic or pictorial quality of the film or
destroy or distort materially or substantially the mood, the effect or continuity of
the film. This was laid down even without a contract. Similarly the courts have
warned that if the cuts in the film were found to be extensive then that would be
considered to exceed industrial custom. Thus the courts have recognized norms
in the nature of a moral right to integrity in the common law despite absence of

any statutory dictum.

Limitations in Common Law Action to Beget Performers’ Rights

The common law remedies of passing off and the common law right of
publicity have long exposed their limitations in securing for the performer the

7 While so it has been evident

protection that it can provide under its canopy.
that the ambit of protection is definitely wider under the right to publicity in the
United States but the inconsistencies are many.”® For unlike the entities under
the copyright canopy there is no necessity of any quantum of originality or labor
that has to be shown when protection is sought for the performer or other
persona. Secondly, the protection extends for performers and others alike. The
duration of protection is unlimited. The only remedy affordable is under civil
remedy and there is no criminal remedy for the same unless the states pass a
specific statute. Further the reason for the violation can be the misappropriation
of the any of the characteristics of the personality — the name, voice likeness or
any popular characteristic. It need not be the performance as a whole or parts of
the same alone. The value to be accorded to the characteristic depends on the
reputation, the amount of business value and commercial goodwill of the
personality seeking protection. For instance in Hoffman v. Capital Cities /ABC,

Inc., 59 U.S.P.Q. 2d.1363, the court held that exploitation of a public figure for

" Gilliam v. American Broadcasting Companies Inc., 538 F.2d 14, 192 U.S.P.Q1 (2D Cir.1976).
’® Stevens v. National Broadcasting Co. .148 U.S.P.Q.755, 7458 (Cal.Super.Ct.1966).
Z Simon Smith, Image, Persona and The Law, Sweet and Maxwell, London (2001), p.43.

Id., p.25.
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commercial purposes is not protected under the First Amendment and there has
to be a show of malice to allow a public figure to seek redress. The court noted
that the publication was meant to entertain rather than sell any thing and it could
find no malice either in the use of the photograph that was not meant to sell
anything. While the performer can also survive under the canopy of the right to
publicity the uncertainty of the exact criteria and the factors determining the
action will not aid the performer in all circumstances.

In countries such as United Kingdom the non assimilation of unfair
competition principles as aliso the right of privacy as well as right of publicity
clearly exposed the limitations of the only principle that could come to the aid of
the performer — the right of passing off’°. The imitation of the voice of the singer
was not considered as an infringement under the. passing off action because all
the criteria of misrepresentation were not fulfilled.?® The conditions of passing off
included that a good will existed with the value exploited and that value should be
put to use in rendering his services and some misrepresentation in the minds of
the consumers must have been caused that would result in damages®'. Further,
not only in respect of the endless duration but also in respect of the categorical
nature of the protection there can be difficulty in carving out exceptions. Like for
instance the need of public necessity that has been crafted out for the defense of
defamation. The relationship of an employer — employee character has not been
spelt out as an exception to these common law remedies. Further though
jurisdictions across the world do profess and endorse several of these common-
law remedies but in a globalised market, the variations in perspectives impart

unpredictability to decisions.

Digital Performance Rights and the Performer

A most noteworthy development has been the attempt in the United States to
adapt to challenges of the digital age and the changing contours of technology.

This was to be measured through an initiative undertaken to suggest measures to

™ Huw Beverley —Smith, The Commercial Appropriation of Personality, Cambridge University
Press (1 edn.-2002),p.59.

% Alistair Sim v. H.J. Heinz Co.Ltd. [1959] 1 ALL E.R.547. The notion of goodwill in the voice was
not was not dismissed outright.

¥ In Lynngstad v. Anabas Products [1977] F.S.R. 62. It was probed whether the petitioner was in
the same line of business or was in the manner of usually licensing images and names.
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overcome the new challenges that digital technology posed.?* The requirement
of greater access to protected works in balance with the need for security to the
content provided over the digital medium, in particular on the Internet was
stressed.®® It had been realized that while the technology can provide solutions to
secure both these ends —concerns of users and concerns of the creators, the faw
was required to adapt itself to these changed circumstances.®

The flow of information has become particularly immense with the application of
the Internet technology®®. With technology providing half of the answers for
access as well as control to the works on the Internet, It is through a mix of
technology and laws that a secure management of rights can be facilitated in the
Internet operating world. ® The need for change in the law was realized in the
following words, “"Even though the 1976 Copyright Act was carefully drafted to be
flexible enough to be applied to future innovations, technology has a habit of

outstripping even the most flexible statutes."®’

The study recommended amendments to the Copyright Act, to incorporate a
transmission right taking into account the differences and peculiarities in the
distribution of works in the digital medium as well as the attribution of a public
performance right to the sound recordings. Both these were to have implications
for the performer as these means of exploitation and distribution had immense
ramifications on the high market potential in audio (sound records and through
the audio visual both which are capable of being distributed through the Internet
and other digital medium. The transmission right was advocated generally for all

the works to cater to the intricacies of the digital environment where in several

%2 Bruce A. Lehman & Ronald H. Brown, Intellectual Property and National Information
Infrastructure, The Report of the Working Group on Intellectual Property Rights, [nformation
Infrastructure Task Force, Washington, (September 1995), at
8<3r;;tp://\;ggv.uspto.gov/web/ofﬁces/com/doc/ipnii/ipnii/doc> as on 1st January 2005.

., p-200.
* Jd.p.188.
% Bob Kohn, The Law of Web Casting and Digital Music Delivery in Barbara Hoffman (ed.),
Exploiting Images and Image Collections in the New Media, Gold Mine or Legal Minefield, Kluwer
Law International and [nternational Bar Association, (1% edn.- 1999),.pp.177-179. Two kinds in
which works are dealt with on the Internet - web casting and through sharing or delivery of
computer files- the MP3 method.

86

Id., p.189.
¥H.R. REPORT. No. 101-735, 101st Cong., 2d Sess. 7 (1990), reprinted in 1990 U.S.C.C.AN.
6935, 6938 (report accompanying legislation granting copyright owners of computer software an
exclusive rental right). As cited in /d .,p.223.
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traditional notions with respect to publication of copyrighted matter and use by
the end user would differ. Thus it was intended to make a difference with respect
to mode of distribution as well as the categorization of use. (For example the use
in private had been traditionally held to be exempt from infringement liability but
with the digital medium this needed to be qualified, as transmission and
possibilities of exploitation could blur this distinction. The existing provisions were
found adequate to deal with this medium but the need for a distinct transmission

right was felt essential to qualify traditional notions.
Performance Right Mooted

A most noteworthy suggestion was the need for a Public Performance Right for
sound recordings in the digital medium. The discrimination that sound records
were subjected to in comparison to other copyright works including musical works
by being denied a performance right is a stark self confessed aberration in U.S.
copyright history®®. This had tremendous repercussions on the fortunes of both
the sound producers as well as the performers’. The immense possibilities of
digital performance of sound recordings and the deleterious impact on the
sound record sales industry was taken note of by the study and the incorporation
of a right of public performance was recommended®®.

It is to be noted that, presently, other means of public performance (for instance
through the analogue means) does not carry a public performance right. A mere
transmission through the digital media could very well encompass a reproduction,
distribution and a performance. However if the same is categorized a
performance then the sound record thus transmitted would not be able to avail of
any public performance benefit, as the performance right has not been granted to

them. A need was felt to plug this anomaly.

% The lack of a public performance right in sound recordings under U.S. law is an historical
anomaly that does not have a strong policy justification -- and certainly not a legal one. /d., p.235.
* In the very near future, consumers will be able to receive digital transmissions of sound
recordings on demand -- for performance in the home or for downloading -- from the so-called
"celestial jukebox.” /d., p.234.
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Legislations for the Digital Environment

These suggestions eventually led to the enactment of the and the Digital
Performance of Sound Records Act®, the Digital Phono-Record Delivery Act and
Digital Millennium Copyright Act, 1998, that wrought significant amendments on
the provisions of the Copyright Act, 1976, preparing the law to meet the digital
demands made by international instruments and studies rendered by national
institutions. The concerns of the performing artists were taken into account while
drawing up the Digital Performance Right in Sound Recordings Act”. The effect
that the new digital technology and distribution systems would have on core
business without upsetting the long standing business and contractual
arrangements among record producers, performers, music composers and
publishers and broadcasters was taken into consideration. The endeavor was to
craft a narrow performance right applicable to only certain digital transmissions
available to subscribers. The report took into account the prevalence of celestial
jukebox, audio on demand and interactive systems for the distribution of phono-
records. The law at present was found inadequate and the need for a limited
performance right for sound records was felt indispensable in the altered

context.%?
Certain Significant Exceptions

Very significantly the bill for performance right for sound records is applicable
only to the digital subscription and interactive services but does not extend to
broadcasting and related transmissions that are non-subscription and non-
interactive services. This was because the danger to the recording industry was
identified as being from subscription and interactive services. It was feared that

these services would erode the copyright owners ability to control and be paid for

*¥PUBLIC LAW 104-39—NOV. 1, 1995 Digital Performance Right in Sound Recordings Act of
1995, <http://lcweb2.loc.gov/law/usalus040039.pdf. > as on 21* April 2005. Also
<http:.//www.google.com/search?g=cache:YLBsZc¢UJb-

YJ:lcweb2 loc.gov/law/usa/us040039. pdf+digital+phonorecord+delivery+act&hl=en&ie=UTF-8> as
on 21% April 2005.

*' House Report on the Digital Performance Right in Sound Recordings Act, 1995 (104" Congress
House of Representatives Report, No. 104 —274) in Melville D. Nimmer, David Nimmer, Nimmer
on Copyright, Vol.10, Lexis Nexis, San Francisco (2002}, Appendix 45-2.

ibid.



School of Legal Studies 97

the use of their work. Cable television subscription and interactive services
would also fall within the bills ambit. The analogue media of television and radio
broadcasts were not to be affected by the bill as they executed the role of
promoting the sales of records rather than deleteriously affect the commercial
potential. An important exemption along with the analogue broadcasts is the fact
that digital transmissions of audiovisual works are aiso exempted. Non-
subscription transmissions are exempt- those transmissions that are not
controlled by the recipients or for which no consideration is required to be paid.
This included non-subscription broadcast transmissions by radio and television
unless they are part of an interactive service. Non-exempt non-interactive

subscription transmissions are eligible for statutory licensing.
Highlights and Limitations

A fine balance between rights and public interest has been intended to be
maintained by the limitations that have attached to the rights granted. The Act is
principally based on their conviction that the free over the air services cater to the
requirements of public interest and promote the interests of the artists by aiding
the commercial exploitation of sound records. However this belief no longer holds
true with respect to subscription and interactive digital transmissions that could
debilitate the traditional industry. It is important to note the definition of
subscription transmissions®™ and interactive transmissions® as it clearly
delineates what is eligible for the right and not so eligible.

Some of the significant highlights of the act are as follows. It applies only to digital
audio transmissions. Purely analogue transmissions are not covered by the right

neither are digital transmissions of audiovisuals. Non-subscription transmissions

% Subscription transmission is defined as a transmission of a sound recording in a digital format
that is controlled and limited to particular recipients and for which consideration is reguired to be
paid or given by or on behalf of the recipient to receive the transmission or package of
transmission including the transmission. Mechanism could be anything. Traditional over the air
transmissions are not included. Melville D. Nimmer, David Nimmer, Nimmer on Copyright, Vol.10,
Lexis Nexis, San Francisco (2002), App- 46, p.36.

% An interactive service is one that enables the members of the public to receive on request
transmission of a particular sound recording chosen by or on behalf of the recipients. The ability
of individuals to request that particular sound recordings be peiformed for reception by the public
at large does not make the service interactive. If an entity is both interactive and non-interactive
service (either concurrently or at different times), the non-interactive component shall not be
treated as part of an interactive service.
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are exempted unless they are part of an interactive service. Non-exempt, non-
interactive subscription transmissions are eligible for statutory licensing. It
guarantees a license to the user so long as they are ready to pay the royalties to
the copyright owners.

The limitations have been impelled because it would make it commercially
infeasible for some transmitters to continue certain current uses of recordings.
Non-subscription broadcast transmissions are exempt unless they are part of
interactive services. However these limitations (other than those with respect to
grant of exclusive licenses) do not apply with respect to right to interactive
services. Limitations are imposed on the right holder with respect to the grant of
exclusive licenses. It is noteworthy that the greatest threat has arisen from the
interactive service segment by studies conducted in the United States. Therefore
no limitations have been proposed on the exercise of the right of the performance
in the interactive segment. It is of note that the performance right of musical

composers and sound recorders are not affected by the grant of this right.

Public Performance Rights as Distinct from Phono-Record Delivery Right

An important feature of the Digital Performance of Sound Records Act has been
the fact that they must apply only to public performances through the digital
medium. The right should exert no impact on the reproduction, public distribution
and the rest of the copyrights. This aspect is dealt with under the Digital Phono-
Record Delivery Act provisions can control these rights. A digital phono-record
delivery does not result from a real time, non interactive subscription transmission
of a sound recording where no reproduction of the sound recording or the musicaf
work embodied therein is made from the inception of the transmission through to
its receipt by the transmission recipient in order to make the sound recording
audible®®. For instance, the compulsory license provision in respect of digital
phono-record delivery applies only to the reproduction and public distribution.
That cannot be applied to the performance of the records. The difference is
significant and the definition of the phono-record delivery bears this amply when it

says that it is each individual delivery of a phono-record by digital transmission of

% Section 115(d).



a sound recording which results in a specifically identifiable reproduction by or
for any transmission recipient of a phono-record of that sound record.
Phono-record deliveries are amenable to compulsory licenses. The statute
specifically provides that the reproduction and distribution rights it confers
through mechanical compulsory licenses apply to digital phonorecord delivery
regardless of whether the digital transmission is also a public performance of the
sound recording under Section 106 (6) of this title or of any non-dramatic musical
work. Care has to betaken that the exemptions meant for one right do not fall into
those of another.

Considerable caution has to be exercised has to be taken during the interplay
and simultaneous operation of these digital rights. Where a transmission is a
digital phono-record delivery as well as a public performance of a sound
recording, the fact that the public performance may be exempt from liability under
Section 114(d) (1) or subject to statutory licensing under Section 114(k) does not
in any way limit or impair the sound record owners right and remedies under
Section 106(3) against the transmission of the phonorecord of the sound
recording.

On similar lines where an interactive digital audio transmission constitutes a
distribution of a Phonorecord as well as a public performance of a sound record,
the fact that the transmitting entity has obtained a license to perform the sound
recording does not in any way limit or affects their obligation to obtain a license to
distribute Phonorecords of sound recordings®. The characterization is decisive
because performance is subject to one set of constraints and reproduction and

distribution to a different set. It is also essential to determi ich commercial

conduct serves both characteristics.”’

% Melville D. Nimmer, David Nimmer, Nimmer on Copyright, Vol.8, Lexis Nexis, San Francisco
53002), p.8-24 b.

The parties may take advantage of these situations. They may attempt to characterize their
conduct as ‘delivery only’ and hence exempt from the performance fee even if a particular song is
delivered on a request to a particular paying customer alternatively they, may attempt to
characterize their conduct as performance only and hence exempt from the mechanical royalties
even if at the end of the day the customers can play all night long the particular song that they
ordered. (8.24c). The legislators of the digital transmission act however intended that the
disseminators pay for both the services rather than one alone. /d., p.24-c.
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Receipts of Share to the Performer

There was no previous body of law in existence when the performance right in
sound recordings was introduced by the DPRA. The amendment ailso carried or
had to carry the essential details with regard to payment of the fees and
allocations of receipts. With respect to phono-record deliveries the act is silent in
this respect. The reason for this omission with respect to phono-record delivery
has been that the mechanical compulsory license to which the phono-record
delivery rights constitute an addition already regulates these matters with the
essential provisions. The additions of these rules do not impact on the existing
means by which the mechanical royaity rate payable for the making and selling of

physical phonorecords are administered and distributed.

Compulsory License on the Digital Medium

The mechanical rights of the songwriters and music publishers were intended to
be consolidated in the new media as well. Traditional rights and means of
reproduction and distribution had a condition of compulsory license appended to
it. The new digital streaming did not have essentia! safeguards on this respect.
Therefore compulsory-licensing mechanisms in this sector or platform had to be
separately introduced. Only with regard to the rates no new chart was followed
with respect to delivery but with respect to performance there were provisions
that were separately set forth. The mechanical compulsory license when put into
practice works as a ceiling. When it is invoked, the statutorily applicable rates
are to be paid by the users. The users can also enter into deals with the record
companies to pay less, customarily 3/4ths of the minimum statutory rate. The

record company in turn obtains a non-monetary concession.%

Controlled Composition Clauses

These are agreements where in the singer or the Songwriter agrees to reduce

the mechanical right payable when a record company makes and distributes

% See, Papas Tune Inc .v. McLean, 921 F.Supp.1154.1156 (S.D.NY. 19986).
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phono-record containing their works. Another device that achieves the same
result is for the author/ recording artist to agree to accept a payment cap from
their record company limited to ten compositions even if a given album contains
more than 10 compositions. These clauses have long raised objections. Very
significantly, the DPRA regulates such situations with specific exceptions®. It has
been specifically stated that license agreements voluntarily negotiated at any
time between one or more copyright owners of non dramatic musical works and
one or more persons entitled to obtain a. compulsory license shall be given effect
in lieu of any determination by the Librarian of the Congress. Thus the impetus
has been placed on the freedom of contract. However a critical exception has

been carved out of this free space and qualifies the activity in this sphere.

The rates mandated by the DPRA will be given effect in preference to any
contrary royalty rates specified in any controlled composition clauses. For
instance in a contract pursuant, to which a recording artist who is the author of a
non-dramatic musical work grants a license under that persons exclusive rights in
the musical work, under Section 106(1) and (3) or commits another person to
grant a license to a person desiring to fix in a tangible medium of expression a
sound recording embodying a musical work, the statutory effect over the
controlled composition clauses is exempted in two instances. Notwithstanding its
refusal to honor controlled composition clauses, the statute gives effect to any
contract into which an artist /composer enters after the date that the sound
recording is fixed in the tangible medium of expression substantially in a form
intended for commercial release. But for this contract to be honored, the
recording artist must at the time the contract is entered into retain the right to
license reproduction and public distribution of musical work that is subject to the
contract'®. In effect the statute sets aside controlled composition clauses in
circumstances where in the contract is entered into in advance of the artist
performing in the studio. But it allows post recording controlled composition
clauses provided the artist is effectively acting as their own music publisher.
However a cut off date has been prescribed in order to avoid upsetting

expectations, but this safeguard is lost when the contract is modified after that

* 115(c)(3)(e)(i)-
1% 115(c)(3) (e)(ii)(i).
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date’® for the purpose of disadvantaging the artist by reducing her royalty rates
or by increasing the number of musical works within the scope of the contract at

reduced rates.
Rights Management Information

The DPRA demands respect for information pertaining to copyright status. In
particular, the encoded information, if any relating to title, featured recording
artists and related information (including information about the underlying musical
work and its writer —author) must accompany the delivery '%. The information is
to be contained in the context of statutory licenses of subscription digital audio

transmissions. '

The Digital Millennium Copyright Act (DMCA)

The DMCA was passed in 1998 in order to implement the WIPO Copyright
Treaties'™ and saw the introduction of certain alterations and additions to rights
of performers’ and producers in the digital medium'®. Disputes began to come
to the fore between record companies and the online music service providers
regarding liability to pay and the extent of payment. The DMCA was a clarifying

legislation in this regard.

The Act amended Section 114 of the U.S. Copyright Act by renaming the
subscription services covered by the DPRA as '"preexisting subscription
Services.'® A new category of digital audio services that may operate under the
statutory license schemes under Section 114 of the act was included. The three
categories created by the DMCA are: (1) preexisting satellite digital audio radio
Services, (2) new subscription Services and (3) eligible non-subscription

transmission Services. The DMCA also amended Section 112 by adding a new

12; 22 June 1995.
25150 0 @) o _
This is also subject to an exception like the one in Audio Home Recording Act, 1992.
"% The WCT and the WPPT.
% Digital Millennium Copyright Act, WIPO Implementation Legislation, NMPA,
<http://www.nmpa.org/nmpalwipofinal.html> as on April 22 2005.
% Marc Jacobson, Digital Performance Rights In Sound Recordings: The U.S. Experience,
<http://www.gtlaw.com/pub/articles/2002/jacobsonm02b.asp >as on 20th July 2003.
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license that permits digital audio services to make ephemeral recordings of a
sound recording to facilitate the transmission permitted under Section 114.The
norms for the Procurement of a compulsory license were also revised. It
mandated that the transmission be non-interactive'”, it should not exceed the
sound recording performance complement, it should publish a program schedule
or specify the songs to be transmitted, it should not automatically switch from one
program channel to another and that it is accompanied by certain information,
such as song title and recording artist. If a digital broadcaster does not fall under
the non-interactive compulsory license, it must procure a performance license

from each recording artist whose song it desires to play.
Licensors and Agents

A Major highlight of the provisions has been that the designation of common
agents to negotiate, agree to pay receive payments has been recognized and
legitimized. This is applicable not only to statutory licenses but for other licenses
under section 106(8) for interactive services or performances that exceed the
sound performance complement. However it is also specifically provided that the
rights owners and users may license terms and conditions unilaterally not in
concert or agreement with other rights holders. This is qualified in the Section
pertaining to common agents for licenses other than statutory licensing, though
there is nothing overtly suggestive that negotiations for statutory licensing should
be through the process of collective representational efforts alone. Provision has
been made for responsible collective licensing organizations to represent the
interests of the producers and the performers’ both at the Copyright Arbitration
Royalty Panel that fixes the rates and for the purpose of collecting and
distributing the revenue so earned. Representative agents can be appointed both
by the rights owners as well as the rights users. For example at present an
organization called Sound Exchange deals with these functions on behalf of the

producers and performers’ and primarily deals with non interactive subscription

"7 To be non-interactive, a site cannot allow a user to request songs to be played particularly for

that user A site can, however, permit people to request songs, which are then played to the public
at large. To satisfy the sound recording performance complement, a site can play, within any
three-hour period, three cuts from a CD, but no more than two cuts consecutively. Or, a site can
play four songs from any singer or from a boxed CD-set, but no more than three cuts
consecutively.
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transmissions'®. Sound Exchange only handles the collection of royalties from
compulsory licenses to non-interactive streaming services that use satellite, cable
or Internet methods of distribution, and thus does not aid in resoiving potential
issues that may arise for interactive streaming services. As for the rest of the
licenses, the web caster would have to approach the featured or non-featured
artist or the record individually. There is no pronounced characterization of
performers’ rights in the United States copyright act other than the one introduced
by the Digital Millennium Copyright Act, 1998.

DMCA and Online Intermediary Liability

Online service providers are exempted from liability when they indulge in activity
in the nature of transitory communications, System caching, Storage of
information on systems or networks at direction of users and information location
tools.' Each of these limitations results in a complete bar on the imposition of
monetary damages and restricts injunctive relief in various matters. The provider
needs to qualify only for one of the limitations in order to qualify for the

exemption.'°

The crucial feature of this legislation has been the fact that the
petitioner can access the courts and get an order of subpoena in order to direct
the service provider to divulge the name of the user or the infringe.'"" Importantly
the privacy of the subscriber has been fully preserved, as the there is no
compulsion on the service provider to monitor the material used. ''? Upon the
fulfillment of certain conditions and exhibiting of certain characteristics, the
limitations would operate in favor of the provider.

The test of criteria to be fulfilled would be to assess the neutrality of the provider
as regards the service provided and the material relayed.’” The test measures
the quantum of invoivement of the provider in the infringing material concerned.
The transmission must be initiated by a person other than the provider. The

transmission, routing, provision of connections, or copying must be carried out by

"®Kristin  Thomson, “Sound Exchange: A Digital Primer”, October 13, 2004,
<http://www futureofmusic.org/articles/soundexchange.cfm, > as on 1% January 2005, an
interview with Neeta Ragoowansi, Membership Director of Sound Exchange.

"9 Title Il of the DMCA adds a new Section 512 to the Copyright Act.

%1 Section 512(j).

" 1n Section 512(h).

"2 This has been provided explicitly in the act Section 512(m).

"3 |n Section 512(a).
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an automatic technical process without selection of material by the service
provider. The service provider must not determine the recipients of the material.
Any intermediate copies must not ordinarily be accessible to anyone other than
anticipated recipients, and must not be retained for longer period than reasonably
necessary and the material must be transmitted with no modification to its
content.

Retention of copies for longer periods has been permitted for the provider
provided the material has not been supplied by the provider itself but by someone
else other than the provider and transmitted to the subscriber."’® The retention is
merely for the treason of convenience in delivery of the material as considerable
time can be saved in this way. This retention is specifically allowed upon the
fulfillment of the condition that the material is not modified. = The retained copy
should be refreshed from time to time from the original copy. Deference must be
paid to the technological provision that records the number of hits to the site and
technical provisions such as need for passwords for access to the site should not
be circumvented not disturbed in any manner finally any change of material in the
original site must be translated into the retained copy upon notification from the
site owner.

The most circumstance requiring definition is when the material supplied to be
hosted was an infringing copy. The position of liability of the service provider who
is to post the material in this circumstance is prone to vulnerability under the
general rules of copyright act. However the DMCA makes special qualifications to
exempt the unsuspecting service provider. The liability arises upon the fulfillment
of certain conditions alone.'’® The state of the mind with the knowledge that the
material is infringing excludes the provider from exemption. He must either have
the actual knowledge or be aware of the facts and circumstances that the
material could be infringing.  If such knowledge can be attributed to him then he
ought to respond to the realization by immediately blocking access or removing
the material.

A noteworthy procedural stipulation is that the complainant should provide a

notification to the designated agent of the service provider upon notice of the

" Section 512(b).
15 Section 512(c). The Digital Millennium Copyright Act of 1998, U.S. Copyright Office Summary
(December 1998), p. 12.
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infringing, material being found on the net.''® The formalities need to be
rigorously followed otherwise the ensuing proceedings would be deleteriously
affected. The service provider is exempt from monetary liability if he brings down
the material immediately upon receipt of notification. For a wrongful removal he is
not to be held liable by the person responsible for posting the material in the first
place.""’

One of the major highlights has been the safeguard provided against fraudulent
notifications. The provision provides for the subscriber to provide for a counter
notification. The act of bringing down the material should be intimated to the
subscriber. The alleger should initiate court proceedings within a stiputated period
and if he does not do that then the provider would need top put the material back
on the site after the elapse of ten to fourteen days fro the receipt of the counter
notification. Penalties and damages can be elicited in case of misleading notices
as well as counter notices.*'®

Similar conditions and limitations are provided with respect to hosting of
information location tools by the service provider.'” In relation to performers
rights on the information superhighway these have got immense ramifications as
it enters on an important area of great uncertainty in diverse jurisdictions. As such
both the WCT as well as the WPPT has not been able to unequivocally state the
exact limits of liability. Significantly an attempt has been made to define the term
service provider in the act. It is important to note that the term has been defined

differently to meet the demands of different circumstances.'?

Copyright Management Information for the Performer

A profound feature of the DMCA from the viewpoint of the performer and his
aspirations to an apparent and manifest moral rights recognition would be the
copyright right management information'?'. Importantly for the performer the
copyright management information has been defined as identifying information

about the work, the Author, the copyright owner, and in certain cases, the

1'% gection 512(c)
""" Section 512(g)
"% gection 512(f).
"9 Section 512(d). This relates to hyperlinks, online directories, search engines and the like.
120 section 512(k)(1)(A).

' This is following up on the Art 12 of the WCT and Art 19 of the WPPT.

(3)
(M
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performer, writer or director of the work, as well as the terms and conditions for
use of the work, and such other information as the Register of Copyrights may
prescribe by regulation.'?? There is no need to provide information about the
users of works, which is explicitly excluded. This provides a minimum prescription
but scope for more in the future. It is appropriate to recollect that both DPSR and
DPRA do provide for the need for the names of the featured artist and other
information to be provided on the records. Both providing knowing or distribution
of false information as well as the alteration or removal of information is
considered as a crime. Those who disseminate knowing that the product
contains false or misleading information are also liable. The prevalence of intent
is extremely important to constitute the crime. As regards secondary contributors
to this infringement knowledge and reasonable grounds that the crime could be
committed would be enough to be made lable. in the absence of intent both
cable systems and broadcasting stations are likely to be exempted from liability.
Both civil and criminal remedies are available to the aggrieved with slight leniency
(on the lines of Copyright Act) in case of lack of intent and knowledge.'?®

From the standpoint of the performers it is important to note that the comfort of
their information being carried in the CMI is not an invariable one rather it is
specifically provided in the provision that it would apply only in certain cases.
However what are those certain cases has been spelled out but is left to the rule
making of the register of copyright from time to time. Further it is not merely the
name or identity that has to be carried but also the terms and conditions. This
opens up a very large avenue though still amenable to the judgment of discretion
regarding the limits according to facts and circumstances by the administering

authority.

Protection Against Circumvention of Technological Measures

The obligation to provide adequate and effective protection against circumvention

of technological measures used by copyright owners to protect their works is

22 section 1202(c).

' 1t is important to note the seriousness with which the offense is looked upon with reference to
the remedies provided. Under section 1204 penalties range up to a $500,000 fine or up to five
years imprisonment for a first offense, and up to a $1,000,000 fine or up to 10 years imprisonment
for subsequent offenses.
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realized by the DMCA In the United States.'®* Circumvention of technological
measures is disapproved against both accesses as well as against unauthorized
copying. A distinction is made between the offence of circumventing
technological measures designed to prevent copying and that designed to
prevent access. The latter is thoroughly prohibited while the former is peppered
with exemptions for fair use purposes. A most noteworthy provision of the DMCA
in this regard is the identification of those devices that would be prohibited from
any application if they exhibit certain characteristics. That is if they are primarily
designed or produced to circumvent, they have only limited commercially
significant purpose or use other than to circumvent or they are marketed for use
in circumventing.'® There is no mandatory stipulation that the manufacturers
need to produce products equipped with a particular design in response to any
particular technological requirement.'® The streamlining of this apprehended
activity reflects the seriousness with which the United States of America is
viewing the impact of technology on copyright.

The prohibition against circumvention is however subject to exceptions. One of
the major highlights of the exceptions have been that the continuous rule making
clause which empowers the librarian of the congress to continuously monitor the
requirement of prohibitions and in tune with the need prescribe or exempt activity
likely to circumvent access control measures. This leads to a continuous
evaluation of the threat posed by the technology or means considered as
threatening or non-threatening.'” There are six exemptions that have been

clearly prescribed. Nonprofit libraries, archives and educational institutions are

124 Severine Dusolier, “Electrifying the Fence: The Legal Protection of Technological Measures for
Protecting Copyright” [1999] EIPR 285.

' Section 1201. (Section 1201(c)(3)

'% Despite this general ‘no mandate' rule, section 1201(k) does mandate an affirmative response
for one particular type of technology: within 18 months of enactment, all analog videocassette
recorders must be designed to conform to certain defined technologies, commonly known as
Macrovision, currently in use for preventing unauthorized copying of analog videocassettes and
certain analog signals. The provision prohibits right holders from applying these specified
technologies to free television and basic and extended basic tier cable broadcasts.

1?7 Section 1201(a)(1)(B)-(E). The applicability of the exemption is determined through a periodic
rulemaking by the Librarian of Congress, on the recommendation of the Register of Copyrights,
who is to consult with the Assistant Secretary of Commerce for communications and Information.
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permitted to circumvent solely for the purpose of making a good faith
determination as to whether they wish to obtain authorized access to the work.'?®
Another exception is provided to a person who has lawfully obtained a right to
use a copy of a computer program for the sole purpose of identifying and
analyzing elements of the program necessary to achieve interoperability with
other programs. However this is allowed only to the extent that such acts are
permitted under copyright law.'?® An exception is provided to facilitate smooth
encryption based research that would lead to further understanding about the
vulnerabilities of systems in place currently. Therefore circumvention of access
control measures is an important exemption.’*® Anti circumvention measures can
be exempted for the sake of protecting the minors from unsavory sites pr
material. It is important to note that ' material on the Internet has been clearly
cited.""

A significant exception has been with respect to situations where in the anti
circumvention measures also have the tendency whether inadvertent or
intentional to collect information that affects the privacy and security of the
personal transactions on the Internet."** Measures to counter such technologies
have been considered legitimate. A provision for enabling the testing of the
security provisions of the computer, computer system or computer network has
been provided subject to the condition that it is rendered with the authorization of
the operator or owner.**These measures have raised fears about excessive
obstruction to fair use of the disseminated material."** The continuous evaluation
mentioned above is to evaluate whether additional exceptions need to be created

from time to time.'>®

12 gSection 1201(d). The wording is significant in that it does not guarantee a straight access to
the work rather it is only to facilitate a good faith determination about the need for access.

12 gection 1201(f). For facilitating reverse engineering.

% Section 1201(g).

3 Section 1201(h).

132 gection 1201(i)).

33 Section 1201()).

™ Thomas Vinje, “Copyright Imperiled” [1999] EIPR 192. It has been pointed out that the need is
not for a broad anti circumvention measures but as the measures are more than effective, the
onus should be on the limits to such technical protection systems. Copyright has to devise
proportionality between protecting rights and the need not to threaten the limits of viability of
copyright limits and exceptions.

'35 10, p.204-205. See also Julie .E. Cohen,” WIPO Copyright Treaty Implementation in the United
States: Will Fair Use Survive?” [1999] EIPR 236., pp.239-240. Raising important constitutional
issues as well and critical of the oversight process.
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State Participation and Supervision

The entire process is streamlined and scrutinized by the State Librarian of the
Congress. The office initiates the process for determining reasonable terms and
rates of royalty payments by the concerned parties. If no agreement can be
arrived at then the office convenes a Copyright Arbitration Panel. That will
decide, determine and publish the rates. The Copyright Arbitration Panel has to
take into account the different audio transmission services in vogue for the other
prevalent licenses. The tariff decided by the Copyright Arbitration Panel would be
overwhelmed by the tariff arrived at mutually at a later date between the parties.
Thus at all possible times the parties can sit down, negotiate and bring about a

settlement and state tariff would have to give way to the voluntary terms.

Allocations from Receipt Collections

A major characteristic of the act is that it sets minimum limits in realms that are
commonly considered as forming the zone of freedom of contract. For instance
in the allocation of revenue earned and distributed the statute provides the
portion to be given to the non-featured musicians and vocalists. Two and a half
percentage of the revenue is to be managed by an independent administrator
appointed by the sound record owners and American Federation of Musicians
who are to exercise the distribution of the revenue to the beneficiaries.

However the featured artists and recording artists are to be allocated 45% of the
receipts on a per sound recording basis. Thus it can be seen that with respect to
the revenue generated from the administration of performance rights in digital
subscription and interactive services, a distinction is made between artists with

regard to the allocation of revenue.
The DMCA Provision for Screen Actors
The DMCA through Section 406 has sought to deal with contractual security of

the author’s, performers and artists by making their residual payments secure

against third parties who were not part of the collective agreement assuring them
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of residual returns.'® Though assumption agreements are often entered into
between the producers and the distributors nevertheless this does not always
happen in practice. Therefore once the benefit of the exploitation is passed or
transferred to a third party who is not in any position of privity of contract with the
performer then the avenue for recourse are immensely slender to recover the
residual. The section imposes on the third party transferees the obligation to
honor the residual payments to be made to the performer in audiovisuals even if
the original agreement was entered into between the transferor and the

performer.

Web Casting Recognized

A most noteworthy amendment was the recognition of the fact that a lot of
channels had begun the digital transmission of sound recordings over the Internet
by applying streaming audio technologies. Upon a closer scrutiny it was found
that the three categories recognized already by the DPRA were not sufficient to
cover the incidence of web casting. The need for statutory license for
subscription transmissions have been widened in order to include web casting as

a new category of eligible non subscription transmissions."’

Raftes at Fair Market Value

A significant addition to manner in which the rates have to be considered by the
copyright arbitration panels was clarified with specific expression being made by

the DMCA stipulating the fair market value to be taken into consideration.

An Additional Ephemeral Copy

While in the earlier provisions only a single ephemeral copy could be made the
DMCA has facilitated the creation of an additional ephemeral copy upon the

payment of a statutory license fee."®

' The Digital Millennium Copyright Act of 1998, U.S. Copyright Office Summary (December
1998), p.16

7 Section 405 of the DMCA amends the DPRA.
3 Amendment effected to Section 112 of the Copyright Act.
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The Lone Statutory Expression for Performers - U.S.-Uruguay Round Agreement
Act, 1994 (URAA)

The TRIPS mandate was acceded to by the United States by enacting the URAA
in the year 1994. This was single article enactment-incorporating section 1101
into the copyright act, 1976. It marked a distinct change in the United States
attitude towards the neighboring rights entities.'* It also marked a recognition of
unfixed matters that was anathema to the constitutional understanding of
copyright in the United States.'® The Section regulates the unauthorized fixation
and trafficking in sound recordings and music videos.'' Section 1101'*? deals
with the right of the performer in live musical performances. The rights conferred
are distinct from that conferred under the copyright provisions (these are
characterized as being different from copyright). The rights consist of the right to
fix the live musical performance in a phono-record or in a music video and this
includes both sounds of the live musical performance and sounds and images
(audiovisual) of the live musical performance. The right to reproduce copies or
phono-records of the fixed performance has been granted to the performer. The
right to trapsmit or otherwise communicate the sounds of the live musical
performance and the sounds and images (audiovisual) of the live musical
performance has been granted. The right has been conferred to reproduce and
distribute fono-records (sound recordings) or copies (music videos) of the live
musical performance. Most significantly these rights are applicable no matter
where the performance and/or fixation took place (e.g., not limited to the U.S),

and apparently, without limit as to the date of the fixation (i.e., fixation right might

'*® |n fact one can notice a change since the nineties in the United States with royalties being
introduced for home audio recording and semiconductors being also extended protection.

91t is noteworthy that there was great stubbornness about the need for fixations and writings in
American copyright history, the grant of recognition to unfixed entities such as performances
marks a galactic move away from traditional perspectives that were mainly the prerogative of
slate stalutes and common law.

"' Act of December 8" 1994, Melville D. Nimmer, David Nimmer, Nimmer on Copyright, Vol.3,
Lexis Nexis, San Francisco {2002), p. 8-E-5.

"2 Copyright Act, 1976. 1101. Unauthorized fixation and trafficking in sound recordings and music
videos (a) UNAUTHORIZED ACTS. - Anyone who, without the consent of the performer or perfermers
involved - (1) fixes the sounds or sounds and images of a live musical performance in a copy or
phonorecord, or reproduces copies or phonorecords of such a performance from an unauthorized
fixation,(2) transmits or otherwise communicates to the public the sounds or sounds and images
of a live musical performance, or (3) distributes or offers to distribute, sells or offers to sell, rents
or offers to rent, or traffics in any copy or phonorecord fixed as described in paragraph (1),
regardiess of whether the fixations occurred in the United States, shall be subject to the remedies
provided in sections 502 through 505 to the same extent as an infringer of copyright.
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outlast copyright). It is of note that the right pertains only to the musical
performances performed live. It does not apply to other performances in both

their sound and audiovisual versions.'*3
Crticism

The Section 1101 has invoked the following criticism. It is not clear from the
section as to whose permission is to be solicited for exploiting the performances.
Further no stipulation of a written consent is mentioned. Therefore the extent of
the consent still remains prone to speculation, as implied consent could be prone
to be inferred from circumstances. The provision is non-speaking about
circumstances where in the live performance is rendered for the employer. Even
if the performers have not signed any contract with respect to subject session
and even absent any written agreement it is a matter of conjecture whether those
performers have given the essential consent. In other words, the issue arises
whether the employer's consent would be sufficient.

The provision provides only limited remedies. Most of the civil remedies have
been extended to infringements of the unfixed musical performances. However
one can notice the absence of seizure and forfeiture to be read in from the
language employed. Basically it has thrown up the question of registration of
copyright as the copyright office had until now only extended protection to the
affixed performances. This factor has not been clarified by means of any specific
statutory language*. Further if the performance is in itself not legitimately based
on authorized sanction from the musical copyright owner then the repercussions
do not seem to explain from the plain terms of the enactment. Commonly works
that are unauthorized used for making another work the latter work is not
accorded protection under copyright laws.

A most vehement criticism has been that chapter 11 has not been provided the

relief by way of fair use. Section 107 that elaborately deals the norms of fair use

"“In 1994, The Uruguay Round Agreements Act added Chapter 11, entitied ,"Sound
Recordings and Music Videos,” to title 17. Pub. L. No. 103-465, 108 Stat. 4809, 4974. see
<http://www.copyright.gov/titie17/92chap11.html> as on 20th November 2005.

'* Melville D. Nimmer, David Nimmer, Nimmer on Copyright, Vol.3, Lexis Nexis, San Francisco
(2002), p.BE-18.
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is not explicitly extended to performances. This creates a lot of confusion as to
the exact extent of permissible exploitation without consent. The issue of
transferability has not been addressed.'*

There is no specific statement about the regarding the retroactive application of
the legislation. It has not addressed the issue of cut off date for protection nor
any savings provision for those who have relied on the same. The criminal
provisions for infringements are not the same as that applied for copyright
generally. It is the criminal code that is applicable. This changes the equation of
requisite mental factor required for culpability.'*® The same lack of clarity with
regard to the application of the date from which civil liability is to commence
plagues the criminal statute as well. Violations committed outside the country

have also been liable to be tried within the United States.'¥’

Summing up: Noteworthy Characteristics of. U.S. Protection

The aforementioned study reveals the remedies that the U.S. has molded for the
protection of the performer using the common law principles as well as
contractual and legislative means. The status of authorship of the performer has
never been in doubt but the lack of an explicit enunciation of the same in the
statute made the recourse to common law inevitable. This was particularly so
with respect to the live performances. Further the practices based on statutory
provisions such as ‘work for hire’ made the performers lose their rights of
authorship in films and with some stretched interpretation the sound records as
well. It is noteworthy that the need for formalities like writing to symbolize ‘work
for hire’ safeguards the interests of the performer as in the absence of such
formalities and clear intention of such a relationship, the authorship would be
presumed to be vested with the performer or authors generally.

Despite the recourse to this relationship, the performers have been enjoying the
returns from the exploitation through innovative balancing mechanisms and
collective bargaining. Further, the alacrity with which the country has responded
to the challenge of digital communications in particular with reference to the

performer is noteworthy. It points to the fact that the threat and opportunity in the

"5 1d., p.8BE-19.
" 1d., p. 8E-24.
" 1d., p.8E-26.
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market is high in the digital environment. The attribution of performance rights for
sound recordings, the protection of performers contracts in films during third party
transfers, the creation of copyright offices to scrutinize the compulsory licensing
in the digital medium, the care taken to delineate between performance and
digital phonorecord delivery and the supervision of the distribution of the
proceeds through collective administration societies are significant developments
that need to be emulated in other countries. Further the resolve to define
temporary copying, clearly identify circumstances of liability of intermediaries and
create provisions for anti circumvention measures and rights management
information as well as exceptions for the same are instructive of the fact that
solutions to these problems are practically possible without causing obstruction to

commercial exploitation.
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CHAPTER 4
THE PROTECTION OF THE PERFORMER IN FRANCE AND THE
EUROPEAN UNION

Objective of the Chapter: The chapter seeks to explore the means adopted by a
country sternly believing in Author's Rights to protect performers’ interests. It
reveals the three-pronged means employed to protect the performer. The chapter
studies the path breaking European union initiatives both to apply as well as
harmonize protective mechanisms in the digital age providing solutions and
model for the future for protecting the performers’ rights while at the same time

creating the convenience of smooth exploitation of the performance.
The Evolution of Performers’ Rights in France

The performers’, in particular actors in France had suffered socially, economically
and politically for centuries. The secondary status that was accorded to them
slightly improved only in the eighteenth century with the Declaration of the Rights
of Man. It is significant that the Declaration of the Rights of Man and the law of
December 1789 gave the actors along with Jews, the protestants and
executioners access to all civil and military occupations and made them eligible
for election. It was only in 1849 that Concile de Sessions relieved them from ex-
communication. It is pertinent to note that laws had emerged with respect to
employment contracts generally." Performers’ were brought under the regime of
service contract incorporated in the Labor Code and in the Social Security Code.?
The highlight of which was that every contract in which either the natural or legal
person secures the services of the performer for remuneration for the purposes of
his or her production was deemed to be a service contract.’> The presumption
subsists whatever the manner and amount of remuneration or whatever may be

the description made in the contract. This is so even if the performer retains the

' S.M.Stewart, International Copyright and Neighboring Rights, Butterworths, London(2™ edn.-
1989), p.390.

% Id ,p.392.

* This is particularly so when the person does not carry on the activity that is the subject matter of
the said contract or terms implying his registration in the register of commerce.

Cochin University of Science and Technology
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freedom of expression or if he is the owner of all the equipments and he empioys
one more person and also if he takes part personally in the performance. In other
words, the status of an employee has been cast upon the performer under the
labor code. This has enabled them and the professional bodies to organize the
exercise of their rights obtained under contracts and have enabled the Courts to
protect such rights by reference to the general law.

Some of the significant highlights of the French Service Contract had been that
union membership has been never a sine qua non for the grant or for withholding
the benefit under the collective agreements. Further there could not be
derogation from the collective agreements though a higher bargain could be
sought.* There are two articles in the Labor Code that concerns the artistic
performers.® The provision stipulates that any contract where by the artist is
engaged either by a physical person or by a legal entity would be presumed to be
an employment contract® Several benefits accrue to the artist from this
presumed status in the like of social security benefits. Secondly this has
necessitated confining the use of their performances to a determined activity.’
The labor code requires the proceeds of the secondary uses to be provided to the
performers. It specifically mentioned that the remuneration owed to the artist
should not be considered as a salary when performance is exploited without the
physical presence of the artist.® The provisions in the labor code also served to
support the courts in their attitude towards the performers when they were
fighting for justice against unauthorized exploitation.

Much has been granted to the performers’ by means of the courts’ generous
interpretation of the law.® In this context it is important to note that even copyright
law had developed mainly through the Court pronouncements based on skeletal
enactments of 1791 and 1793. From identifying Moral Rights to drawing

distinctions between reproduction of the work and the right to perform the work or

“Id., p.393.

® Carole Callebaut, “The Legal Protection of Artist performers in France’, 31 J. COPR. SOC'Y,
163(1983).,p.174.

® L-762-1 of the Labor Code./d.,p.175.

" L-122 -9 of the Labor Code. /bid.

® Ibid. L-762-2 of the Labor Code.

® The overall atmosphere was not as strict with regard to policy on issues with regard to copyright
as in England for instance the French copyright law of 1985 is not reserved for any category of
works or authors. Paul Edward Geller, Melville B. Nimmer, International Copyright Law and
Practice, Vol.1, Lexis Nexis, San Francisco (2002), p. Fra-18.

Cochin University of Science and Technology
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fair use doctrines and conveyances.'® In fact the 1957 Act could be said to have
codified preexisting case law on such issues such as moral rights, economic
rights and proportional representation. Even extension to secondary transactions
was initiated through the Courts in France, in the absence of civil rights for a
major part of the century; the performers were protected through contract and tort
laws. For instance, no mention was made of performers’ in the 1957 Act."’
Though the facet of the Act that all creations of the mind could be eligible to
protection and the non-exhaustive list of works and authors would have in all
likelihood made performers as well eligible for protection. The reason being that
the authors and the producers feared a possible reduction in their remuneration

and also conflicts between the rights of performers’ and the authors.

The Courts and the French Performer

Recognition of Economic Rights

Historically, it is significant that all judicial decisions except one'? that preceded
the coming into force of the law of 11"™ March 1957 had specified that the
performer have no Droit de Auteur. The courts relied on the Civil Code to
interpret contracts, as the Copyright Act of 1957 was silent with respect to
performers explicitly. Difficulties surface in interpreting the contract when the
terms are silent or unclear. There are instances where in the court has
pronounced the judgment against the performer in such circumstances. These
appear to have been without reference to the reality presented by the civil code
rules.” Articles 1163", 1162'° and 1135'® of the Civil Code have commonly
been used to support the performer. Thus the civil code has clearly stipulated that

a most restrictive interpretation of the contract needed to be attempted. The

°1d. p.Fra-11.

"' However certain features existed in the copyright law of France that perhaps wouid have been

traditionaily conducive to even performances being eligible for protection. Writing was not made a

sine qua non for protection and even works that were rendered orally could be protected. Even in

cases were it had been required, it only enhanced the evidentiary value. /d., p.16.

' Tribunal Civil Dela Seine March 1903, Gazette Du Palais 1903.1.468- cited in Stewart, op.cit,
.392.

% Versailles, Civ.Trib. (3" ch.) 7/18/79, Benezaraff v. Tessier du Gros, J.C.P, 1980.Iv.137. Cited

in Callebaut, op.cit., p.170.

'* However general the terms, in which an agreement is drawn up, it includes only those things to

which it appears the parties proposed to agree.

*® In case of doubt the agreement is to be interpreted against the one who has stipulated, in favor

of one who has undertaken the obligation.

'® Agreements bind the parties not only to what is expressed, but aiso to ali the consequences

which equity, custom or the law give to the obligation according to its nature.

Cochin University of Science and Technology
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courts have gone in search of the professional practices to read into the meaning
to be appended to the ambiguous contract.'’ The courts found contradictory
findings as to what was professional usage.'® The prevalence of collective
agreements that stipulated the need for further remuneration from exploitation
contributed to the finding of professional usages in favor of the performer. Thus it
wés a combination of the general civil law and the professional usages that led to

securing the performer against unauthorized exploitation.
Protection Against Third Party Exploitation

In the subsequent years, the French Courts granted performers’ the right to
oppose the unauthorized fixation and exploitation of their performances.'® The
reason for such a development in France is purely historical and based on
philosophical underpinnings. Commercial reasons never really influenced
continental civil law developments. Freedom of contract was skeptically viewed
and it is generally accepted that the law should intervene to protect the weaker
party to a contract. The Civil Code through 1382 comes to the rescue of the
performer by stipulating that a person in the absence of a contractual relationship
uses or reproduces an artists performance would be liable. The performer was
provided relief in two significant decisions. Even the statement by the exploiter
that the exploitation would inadvertently help the performer was not enough to
defend him against the application of the article.’® The recourse of unjust
enrichment was also a recognized means if the other avenues did not help the

performer.?!

'" It is significant that the courts have not found anything in the French practices where in the
silent agreement or ambiguous agreement passes over all the rights of exploitation to the
producer. This was investigated in a case to understand whether the company had the right to
use the sound tape of a movie without the authorization of the actress. Cass.Civ. (1% ch.),
1/30/74, Orane Demassis v. Compagnie Mediterraneenne du Film, J.C.P., 19741V .92. Cited in
Callebaut,op.cit..p.170..

'® ORTF and SNICOP v. SPEDIDAME , CASS.Civ.(1* ch.),3/15/77,J.C.P.,1979.11.19153 ~the
court held that such practices were common. However in Cass.Civ. (1st ch.), 11/5/80, SNEPA v.
Radio France, R.I.D.A., April 1981,107, cited in Callebaut. /d., p171.

®Pascal Kamina, Film Copyright in the European Union, Cambridge University Press (1% edn.-
2002), p.339.

% Cass.Div. (1™ ch.), 1/4/64, Soc.Urania Records v. Furtwangler’s heirs, Cass.Civ. (1% ch),
11/5/80, SNEPA v. Radio France, R.1.D.A, April 1981,107, cited in Callebaut, op.cit., pp.173-174.
' The criteria to be satisfied were — the enrichment of the defendant, the impoverishment of the
artist, the correlation between the two, the absence of legal justification for the enrichment, the
absence of fault of the artist and the lack of any other recourse. /bid.
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Moral Rights

There was tremendous consciousness regarding moral rights pertaining to
performers’ through case law even before the Copyright Act had made advances.
2 Though the performer was never granted an equal status with the authors, the
French nonetheless granted them quiet early in the absence of special provisions
in contracts of employment and collective agreements two important rights, a
moral right and a right to remuneration. The Courts recognized it before 1957 on
the ground that every individual is entitled to respect for his personality, honor
and reputation. This was so as early as 1931.2> Even minute transgressions with
respect to honor pf the artist was not spared. Even a wrong mention that a live
performance was a recorded performance invoked the moral right of the artists.
The high state of refinement of this right is evident when one perceives the subtle
variations in which this right has been upheld. Some of the instances were when
it was recognized by the courts that the artist had the right to the use of a
pseudonym.?* The right of integrity that safeguarded the work from being altered
and modified without the consent of the artist was also emphatically observed.
Subtle variations even with respect to quality of the recording from the original
would suffice to constitute a violation and remedy granted to the performer.?® The
courts in several instances have also deprecated denaturisation of the work by
mis-attributing and incorporating elements into the plot without the knowledge or
consent of the actors. Instances like for instance where in the pornographic
material was incorporated into the film?® or the character turned out to be at

variance from the brief given prior to the shoot was found to violate the right of

% pascal Kamina, op.cit.,p.289. For instance advertising cuts and film colorization led to
exploration of common-law torts such as passing off, defamation and ingenious falsehood.

% State Council, 11/20/31,Franz, s., 1932.2.62. Callebaut, op.cit.,p.179.

# Seine. Civ.Trib. (3" ch.), 2/19/55, Francine v. Franco-London du Film, J.C.P., 1955 .11.8678.
/d., p.180.

% Soc.Urania Records v. Funtwanglers heirs, this right was upheld when the record for
broadcasting was found to be of less quality than that of the original produced for commercial
distribution. /bid. It is important to note that the decision was set down by the Cour de Causation,
which is the highest court in France and the decision acted as a binding precedent for the other
courts. See also Paul Edward Geller, Melvile B. Nimmer, international Copyright Law and
Practice, Vol.1, Lexis Nexis, San Francisco (2002), p. Fra-133.

% pParis, Civ.Trib.,(1% ch.),4/20/77, Alers v. Unia,S.,1977,610. Callebaut,op.cit.,p.180.
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the performer.?” A very significant right —the right of divulgation or the right to
publish was also granted to the performer. The lack of trust in the production
standards®® or need for better standards of quality®® could be enough reason for
the artist to restrain the show. A very arbitrary right to correct their own show or
retract their performances is also recognized provided the artist indemnifies the
producer.

It is noteworthy that during the ensuing period the Court's refused to
acknowledge the rights of the performer as being at par with the authors.
However in the absence of special provisions in the contracts of employment and
in the collective agreements two important rights — a moral right and a right to
remuneration were recognized. A moral right was recognized prior to 1957 law in
France on the premise that every individual is entitled to respect for his
personality, honor and reputation.®® The Court’s also laid down that a non-use of
a recorded performance also would constitute a possible breach of contractual
provisions.®' It was also laid down that all violations couldn’t be treated as injury
to moral rights violations but needed to be construed as violations of a tort or a
contractual nature.* In short the genesis of copyright recognition can be said to
have evolved from labor welfare based on standardized labor or service
contracts. The process was aided by the non -institutional bodies for the

collection and distribution of royalties for the primary and secondary uses of their

%" Cass.Civ. (1% ch.), 3/18/71, Abadie v. ORTF, J.C.P., 1955,11.16763. Cases of this nature are a
legion in French jurisprudence. /d., p.181.

% Paris,Civ. Trib.(1* ch,),5/19/82, Dimi Tridau v. Soc. Radio France, R.|.D.A, October ,1982,114.
/d.,p.182. A singer's rehearsal in the privacy was taped when she did not feel her rendition was of
an appreciable standard.

¥ Seine, Civ. Trib. (1% ch.), 7/7/38, Huguenot v. Dufrene, Gaz.Pal.,1938,676. Refusal by the actor
to play his part as the production was found unsatisfactory./bid.

* 1931 Counseil d’'Etat ~Conseil d' Etat 10 November 1931, Sirey, 1932.2.62.

Tribunal Civil de la Seine (3'°' Chamber) 23" April 1937,Jurisclasseur Periodique 37.11.247, Sirey,
1938 .2.57.

Tribunal Civil de la Seine (18‘h Chamber) 19 November 1937, Gazette Du Palais, 1938
1.230.Droit d' Autear 1940 ,p.118. Tribunal Civil de la Seine (3 Chamber) Juris Classeur
Periodique 1955.11.86 78, note Plaisant Paris Court of Appeal, 2nd June 1947,Gazette Du Palais,
1947 2.91.

Furtwangler case: Tribunal Civil de la Seine, summary proceedings .19 December 1953, RIDA llI
Paris Court of Appeal, Court no 1, 13 February 1967, Juris Classeur Periodique 1957n .Il. 9838.
Cour de Cassation, Civil Court no. |, 4 January 1964; Dalloz 1964 .321.cited in Stewart.op.cit., /d.,
p.394,

' Spycket and another v. Ste discs, Cour de Cassation, Chambre Sociale, 29 April 1976.Juris
Classeur Periodique 1976, IV, 204, Dalloz 1976. IR.165. /bid.

%2 Spedidame v. ORTF and SINICOP, Paris Court of Appeal){4th Chamber), 230 November 1974
affirmed by Cour de Cassation (1% Civil Chamber), 5 March 1977, RIDA (July 1977). /bid.
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performances. Since the enactment of the law 70.643 of 17" July 1970, the
decisions of the Court proliferated. In order to secure the lot of the performers’
even non-use of the recorded performances came to be considered as violations
of their rights.™.

The French Intellectual Property Code provides the performer with strong moral
rights provisions and these include the right to paternity and the right to integrity.
The right is inalienable as well as imprescriptible. Quiet significantly, the right
does not end either with the life of the performer or with the cessation of his
economic rights and is to be enjoyed by the heirs of the deceased performer.>
This is a feature of striking difference from the approach of the Copyright System
with regard to the moral rights of the performer. It has been seen that the French
respect for the performers’ moral rights prevailed even prior to the expression of
the same in the Intellectual Property Code. The courts had upheld the right to
attribution, distortion and even non-use of the performance rendered by the
performer. It is expressly prescribed that the performer shall have a right to his
name, capacity and performance. It is an unqualified right granted to the
performer. The right is an explicit grant complemented by its attribute of
inalienability and imprescriptible character. It is noteworthy that the right does not
carry any durational limit and is transmissible to his heirs. The transmission to the
heirs happens upon the death of the performer in order to protect the
performance as well as the memory of the performer. This encompasses both the
right to paternity as well the personal honour of the performer and his
reputation.® No distinction between the audio and the audiovisual performances
has been prescribed in this regard.

One of the later reflections of this right was in the Rostropovich case, in which
the performer, a famous cellist, protested against the use of his performance in a

film soundtrack. The director of the film, Boris Godunov, had used the music by

*1bid.

¥ Article L212-2 of the Intellectual Property Code, France. A performer shall have the right to
respect for his name, his capacity and his performance. This inalienable and imprescriptible right
shall attach to his person. It may be transmitted to his heirs in order to protect his performance
and his memory after his death

% Article L212-2 says that ‘A performer shall have the right to respect for his name, his capacity
and his performance. This inalienable and imprescriptible right shall attach to his person. It may
be transmitted to his heirs in order to protect his performance and his memory after his death.

% Tribunal of First Instance of Paris, 10 January 1990. Cited in Pascal Kamina, Film Copyright in
the European Union, Cambridge University Press (1% edn.-2002), p. 363.
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modifying its volume level and added some sounds to the soundtrack of the
music. The sounds included spitting by the priest, of some one urinating and the
gasps of a woman. These were found to be derogatory from the standpoint of the
performer-Rostrpovich. The tribunal justified the Jocus standi of the musician as it
felt that the interpolation of some sounds could indeed harm the right of the
performer particularly if the performer is famous. In consequence the tribunal
ordered the insertion of a disclaimer. Even when there has been a conflict
between the moral rights of the author and the moral rights of the performer, the

courts in France have tried to evolve a balance of interests as is evidenced in the

Rostropovich decision.®

Personality Rights

In the long line of cases the personality of the performer was protected as any
one else's. The mere fact of making use of a performance, unauthorized or
unremunerated cannot alone be regarded as causing injury to the performers’
personality but should involve contractual or tortious liability on the part of the
user. A person was entitled to forbid the use of his performance for any other
purpose other than the one for which he has authorized. In other words by 1974,
the Courts had evolved their own norms. The performer was free to determine
the use that is to be made of his performance. He determined the scope of the
contract-express qualifications were needed to restrict the agreements. Any

subsequent use without authorization constituted breach of contract or tort as the

case may be.

Labor Law and the Performer

Articles |-762-1 and 1-762-2 of the Labor Code would govern the authorization
and the remuneration derived from it. This amounted to recognition that the
contract relating to artists performance is presumed to be a labor contract either

in individual or common to several artists performing the same number or

¥ The Paris Court of Appeal, 21 September 1999 in Adam De Villiers v. TFI, though not in favor
of the performer, reported another decision on moral rights. Cited in Pascal Kamina, Fiim
Copyright in the European Union, Cambridge University Press (1 edn.-2002), pp. 363-364.



School of Legal Studies 124

participating in the same performance.® The law No.60-1186 of 26™ December
1968 enumerated on a non-exhaustive basis that they were to be regarded as
entertainment artists. It established a presumption that was virtually impossible to
rebut that the performers’ are to be employed under a service contract even
when the said performer does not carry on the activity of the said contract on
terms implying the registration in the register of commerce. The written
authorization of all the performers’ was required for group performances.39

The performers’ rights can be said to have found statutory expression in the
Statute of France in 3™ of July 1985.C The 1985 code was influenced by the
agreements and had also borrowed from the prevailing system. Where it has not
been possible to sign the special agreement or the amending agreement some
employers took the precaution of stating in the individual contracts of employment
that they reserve for the future, the right to exploit the services of the performer in
certain ways or by particular means of utilization or reproduction, subject to the
conditions of such collective agreements, special agreements or amending
agreements as the case may be.*'

Even though ancillary performers have been excluded from the definition under
the 1985 Act nevertheless it is important to note that ancillary performers did
beget protection under the Labor Code. The beneficiaries of the law are those
persons who act, sing, deliver, declaim, play in or otherwise perform literary or
artistic works, variety, circus or puppet acts. It is important to note that under the
law of 1985, there was a presumption of transfer of the performers’ right to the
producer that the contract shall imply the authorization to fix, reproduce and
communicate to the public the performance of the performer. Such contract will
contain separate remuneration for each mode of exploitation“z. The 1985 code
was regrouped and adapted to the needs of the new technological environment in

1992 and was called as the French Intellectual Property Code.*?

*1d., p.395.

* Stewart, op.cit .,p.392.

“ jd.p. 391. Thus until 1985 a copyright oriented program cannot be found. It was only by the
amendment in 1985 that the performer was granted a neighboring rights status.

*' Stewart, op.cit.,p.393.

“2 Though the agreements already specified supplementary remuneration for each mode of
exploitation of a television work but no agreement was reached within the fixed term in the cinema
field.

“® <http:/iwww.legifrance.gouv.frihtml/images/english.gif >as on 10th January 2004.
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The aforementioned genesis of French performers rights points out the multi-
pronged approach devised to protect the performers without compromising on the
administrative convenience of exploitation. Despite theoretical constraints like
questions of quantum of originality that the French were faced with in granting
rights to new entities in the context of the rights enjoyed by the traditional entities

a semblance of protection was extended to the performer.

Legal Status of the French Performer Today
Employee Status Maintained

One of the major highlights of French law has been the fact that fundamentally
the performer has been considered to be an employee under the French law.*
Though independent contracting is allowed this is a rare occurrence. This is also
starkly different from the British approach where in it is made sure that there is no
confusion with respect to the status of the performer as an independent person.
The performers’ status in France is determined by the collective bargaining
agreements and by the statute law that includes the authors’ rights law as well as

the labor law.*®

Traditional Rights Safeguarded

The safeguard clause has been enjoined in the Intellectual Property Rights Code
(adopted in the year 1993) there by safeguarding the traditionally recognized

authors rights from the novel extension covering related rights.“®

Definition of the Term ‘Performer’

The French law makes a qualitative distinction with respect to the performers’ in

the audiovisual. It appears to be because of the multitude of performers’ in the

“ The Articles L-212-3, L-212-4 and L-212 -5 bear abundant testimony to this.
% Article 1-762-1 of Code de Travail- Labor Code France. Pascal Kamina, Film Copyright in the
European Union, Cambridge University Press (1* edn.-2002),p. 357.

® L-Art211-1. Neighbouring rights shall not prejudice authors’ rights. Consequently, no
provision in this Title shall be interpreted in such a way as to limit the exercise of copyright by its
owners.
See <http://www.legifrance.gouv.fr/htmliimages/english.gif> as on 10" January 2004.
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audiovisual production. The French law has sought to resolve this issue by
making or attempting a subtle distinction between interpreting and performing
artists on one hand and artists considered as complementary in the professional
practices. Only the interpreting artists are considered as eligible entities under the
French intellectual property rights code that is those who act sing, deliver,
declaim, play in or otherwise perform literary or artistic works, variety circus or
puppet acts.*” The definition is broader than that in the Rome convention. The
exclusion of ancillary performers has been found to create difficulties as practices
were of little guidance. The courts have pursued diverse criteria to infer whether
the actor was ancillary or not. If the role is essential then it has been inferred that
the performer is not ancillary.”® In another instance duration and importance of
the character was taken into account. The courts even relied on the quantum of
originality to make this distinction®®. Thus, the definition of the term performer is
narrow and a closed one with specific reference to literary and artistic works and
a specifically enumerated list of those unconnected with literary or artistic
works.>® This distinction is reflected in the labor code provisions as well. The
value of attistry is attributed to a performer who speaks not less than 13 lines.
The complementary artists should claim that they have made an artistic

contribution if they have to be provided the same privileges.

47 Article L212-10of the Intellectual Property Code says that * Save for ancillary performers,
considered such by professional practice, performers shall be those persons who act, sing,
deliver, declaim, play in or otherwise perform literary or artistic works, variety, circus or puppet
acts”. <http://www legifrance.gouv.fr/html/images/english.gif >as on 10th January 2004.

“® Paris 26 November 1986,Juris —date no. 028705,comm.com. Elec.1999, comm.No.42, note
Caron, cited in Paul Edward Geller, Melville B. Nimmer, International Copyright Law and Practice,
Lexis Nexis, Vol.1 (2002), p. Fra-134.

* Cass.Civ.l, 6 JULY 1999(Telema C.Leclaire), juris —date no. 003057,Comm.com.elec.1999,
comm.No.42, note Caron J.C.P. 1999, IV, 2661,D.1999 Inf.rap.213 cited in /bid. This has also
been criticized on the ground that originality was never a requirement for protection of neighboring
rights.

5°ng. Mary Saluakannel, Study on Performers’ Contracts and Remuneration Practices in France
and Germany, published by WIPO, Geneva ( 2003), p.5, presented at the ad hoc informal
meeting on audiovisual performances held on November 6 and 7" 2003, Available at
<http://'www.wipo.int/documents/en/meetings/2003/avp_im/doc/avp_im_03_3b.doc> as on 1st
January 2005.
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Need for Written Authorization

French law has granted the performers’ the whole scope of rights and the
exclusive nature of these rights has been tempered by making their exercise
partly conditional on labor legislation. In the French law the rights of performers’
are intertwined with the collective labor agreements. The law requires that the
agreement between the performer and the exploiter of his performance should be
written.’" The written authorization shall be required for fixation of his
performance, its reproduction, and communication to the public as also for any
separate use of the sounds or images of his performance where both the sounds

and the images have been fixed.*?

French Intellectual Property Code
Exclusive Rights Enjoyed by the Performer

Under French Intellectual Property Code, performers’ are granted exclusive rights
to authorize:(1) The fixation of their performance;(2) the reproduction of the fixed
performance;(3) The communication to the public of the fixed performance; and
(4) the separate use of the sounds or images of their performances where both
the sounds and images have been fixed. This provision is complemented by the
provision in Article L.762-1 of the labor law, according to which an employment
contract must be individual. The contract may, however, be made for several
performers’ in cases where several artists are employed for the same
performance or musicians belonging to the same orchestra. In such cases, it is
important to note that the contract must mention the name, and specify the
individual salaries, of each performer. One of the artists may sign this contract

on behalf of other artist presupposing that he has a mandate from them to do so.

3" pascal Kamina, Film Copyright in the European Union, Cambridge University Press (15' edn.-
2002), p.357.

%2 According to the law, “[t] he performer’s written authorization shall be required for fixation of his
Performance, its reproduction and communication to the public as also for any separate

Use of the sounds or images of his performance where both the sounds and images have been
fixed. Pascal Kamina, Film Copyright in the European Union, Cambridge University Press (1
edn. -2002), p. 357.“Such authorization and the remuneration resulting there from shall be
governed by Articles L. 762-1 and L. 762-2 of the Labor Code, subject to Article L. 216-6 of this
code. Article L. 212-3.
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This presupposition shows the inclination to ease the mode of exploitation
particularly when there is more than one performer involved in the same

performance.

Norms for Presumptive Transfer of Rights

In order to ensure that the producer holds all rights relative to the audiovisual
work in their hands, the French authors’ rights law provides for the assignment of
performers’ rights to the producer of the audiovisual fixation by signing a
production contract. According to the law the signature of a contract between the
performer and a producer for the making of an audiovisual work shall imply the
authorization to fix, reproduce and communicate to the public the performance of
the performer.* It should be noted that the same presumption is not applicable
with regard to the sound recordings. The law further provides that this contract
shall lay down separate remuneration for each mode of exploitation of the work.>*
In other words, the French law provides for a sort of legal assignment of rights in
audiovisuals, a cessio fegis, to the producer of the work after the performer has
sighed the employment contract. By virtue of the fact that the performer has
accepted to sign an employment contract for an audiovisual production with the
producer, performers' rights are assigned automatically, by operation of law, to
the producer. It should be emphasized that if no written contract exists, there is
no assignment of rights and the presumption rule is not effective.®® It is
significant to note that the no right is provided to the producer to separately

assign the rights of the authors and the performers in the audiovisual. 56

:Article L-212-4 of the Intellectual Property Code, France.

Ibid.
* There have been several court cases regarding interpretation of requirement for a written
agreement as a pre-condition for the presumption rule to enter into effect. These court cases have
dealt with the rights of musicians to the soundtrack of the film, and the outcome of different cases
has been somewhat different. The final say with regard to these issues lies with the French Cour
de Cassation.

% Article L-215-1. This is specifically spelt out only with respect to the video gram producers. This
provision vindicates the rights of the video gram producer to assert that he does not fall into a
separate category from that of the audiovisual producer or creator of the audiovisual work.



School of Legal Studies 129

Transfer Accompanied by a Fair Compensation

However, this assignment of rights is compensated for within the law itself, which
contains a complex regulatory framework to ensure that a performer receives fair
compensation for all further uses of her fixed performance. Accordingly, the
contract between the performer and the producer must specify a separate
remuneration for each mode of exploitation of the work.>” The remuneration may
be determined either in the individual contract or in a collective agreement. If
neither the individual contract nor a collective agreement mentions the
remuneration for one or more modes of exploitation, the law refers to the
common tariffs established in each sector under specific agreements between
the employees’ and employers’ organizations representing the profession.®®
Moreover, the Author's Rights law (Art. L212-6) provides that Article L762-2 of
the Labor Code shall only apply to that part of the remuneration paid in
accordance with the contract that exceeds the bases set out in the collective

agreement or specific agreement.

Broadcasting and Communication to the Public

While with respect to the audiovisual a presumptive transfer of right operates and
administers the exploitation in various modes, a different arrangement works with
regard to the performer in the phonograms. When a commercially published
phonogram is either exploited via broadcasting or simuitaneous integral cable
retransmission or through the means of communication to the public neither the
performer nor the producer can oppose the same but they are entitled to a
remuneration based on the revenue from the exploitation.> The remuneration is
to be equally shared between the performer and the producer. The contractual
arrangement regarding the remuneration is similar to that pronounced with
respect to audiovisuals in that collective organizations shall enter into

agreements. The users would have to make available the precise program of

57 Article L. 212-4 of the Intellectual Property Code, France
%% Article L-212-50f the Intellectual Propert Code, France.
% Article L-214-1 of the Intellectual Property Code, France.
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uses and other documentation.®® In the absence of agreements the state

sponsored committee that will decide and lay down the rates by a majority vote ®'

Difference Between Salary and Remuneration Stressed

The French law emphasizes the difference between the initial salary paid and the
consequent remuneration received from the exploitation of the recording so that
there is no confusion or passing off between one and the other. This means that
part of the remuneration received by performing artists for the sale or other
exploitation of the recording of their performance after their physical presence is
no longer required is not considered part of their initial salary for the performance
but as remuneration from the sale or exploitation of the recording. Whether this
remuneration is considered as complementary to salary, that is, as a salary or as
copyright remuneration, would be determined in the following manner: -

First of all, three conditions laid out in the law must be satisfied: there must be a
recording of the performer’s performance; the remuneration must be paid relative
to the sale or exploitation of the recording even when the physical presence of
the performer is not required for the exploitation of the recording. Depending on
the fulfillment of these three conditions, the remuneration paid for the performer
may or may not be considered as a salary. According to Article L-762-2 of the
Labor Code the remuneration is not regarded as a salary if it is in no way
determined as a function of the initial salary paid for the production of the
performance and its recording, but only relates to the monies received from the
exploitation of the recording. Thus, the determination of the remuneration may
not in any way, even indirectly, relate to the initial salary and it must also be
derived directly from the sale or exploitation of the recording. In all other cases

the remuneration forms part of the performer’s salary.

Old Contracts —New Uses in France

The law regulates the status of contracts concluded prior to entry into force of the

* Article L-214-3 of the Intellectual Property Code, France.
*" Article L-214-4 of the Intellectual Property Code, France.



School of Legal Studies 131

Law. According to Article L.212-7 contracts conciuded prior to January 1, 1986,
between a performer and a producer of audiovisual works or their assignees
should be subject to the preceding provisions [of the law] in respect of those
modes of exploitation, which the parties have excluded. It is further provided that
the corresponding remuneration shall not constitute a salary. This right of
remuneration shall lapse at the death of the performer. In practice this means that
if the old contract had excluded certain modes of exploitation, the remuneration
for performers’ shall be calculated according to the new law for these modes of
exploitation. After the death of the performer the right of remuneration for these

modes of exploitation cease to exist.
Mandatory Application of Agreements

The law further provides that ‘the provisions of the agreements referred to in the
preceding Articles may be made compulsory within each sector of activity for all
the parties concerned by order of the responsible Minister’.®? In practice the only
exception to this arrangement is of collective bargaining agreements for
musicians. The Minister of Culture has made the collective bargaining agreement
relating to performers’ rights in the fiim production mandatory. The collective
bargaining agreement for television has also been extended by the Minister of
Labor to cover non-represented parties as well. If the parties are not able to
reach an agreement with regard to assigning performers’ rights to the producer
and with regard to remuneration for each mode of exploitation as required by the
law, the law provides for a judicial process for establishing the level of

63

remuneration.”™ In case the contract or the collective agreement does not

52 Arlicle L-212-8 of the Intellectual Property Code, France.

% According to Article L.212-9 of the law: “[flailing agreement concluded in accordance with
Articles L212-4 to L212-7, either prior to January 4, 1986, or at the date of expiry of the preceding
agreement, the types and bases of remuneration for the performers’ shall be determined, for each
sector of activity, by a committee chaired by a magistrate of the judiciary designated by the First
President of the Cour de cassation and composed, in addition, of one member of the Conseil
d’Etat designated by the Vice President of the Conseil d'Etat, one qualified person designated by
the Minister responsible for culture and an equal number of representatives of the employees’
organizations and representatives of the employers’ organizations.

“The Committee shall take its decisions on a majority of the members present. In the event of
equally divided voting, the Chairman shall have a casting vote. The Committee shall decide within
three months of the expiry of the time limit laid down in the first paragraph of this Article.

"Its decision shall have effect for a duration of three years, unless the parties concerned

reach an agreement prior to that date.”(foot note contd.next page)
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mention remuneration for one or several other modes of exploitation, the
remuneration has to be determined by reference to the schedules established

under the specific industrial agreement concluded in each sector of activity.®*

THE E.U. DIRECTIVES AND THE PERFORMER IN THE
EUROPEAN UNION

The European Commission Directives have the force of law and therefore the
countries that are part of the European union do not have much option but to
apply the Directive within a time frame after its promulgation in the European
Union. There fore it is significant that the European block including the United
Kingdom and France discussed before are determined by these Directives. The
developments in Europe with regard to harmonization of copyright and
neighboring rights in the face of digital revolution have been significant.®® The
significance in analyzing the changes therein lies in the fact that prior to the
initiation of the harmonization measures the European block consisted of an
amalgam of countries composed of divergent copyright systems.®® In preparation
of these changes the normative value played on the copyright and policies

particularly with respect to audiovisual and authorship underwent a change.®’ It

If a performance of performers’ is accessory to an event that constitutes the main subject of a
sequence within a work or an audiovisual document, the performers’ may not prohibit the
reproduction and public communication of their performance
(Article L.212-10).

® Article L212-5 says that where neither a contract nor a collective agreement mention the
remuneration for one or more modes of exploitation, the amount of such remuneration shall be
determined by reference to the schedules established under specific agreements concluded, in
each sector of activity, between the employees' and employers' organizations representing the
profession.
Pascal Kamina, Film Copyright in the European Union, Cambridge University Press (1% edn .-
2002), p. 358.

85

<http://europa.eu.int/rapid/pressReleasesAction.do?reference=1P/95/798&format=HTML&aged=1
&language=EN&guiLanguage=en > as on 1* January 2005. The process began with the Green
Paper on Copyright and Related Rights with the onus being on the need for making the legal
frame work more confidence inspiring on the information superhighway that already was capable
in terms of technology and the infrastructure but only required further investment. Investment in
these new inter-active services, such as distance learning, remote health care, audio and video-
on-demand and tele-shopping, itself depends on investors being satisfied that a suitable
legislative framework exists.

® Bryan Harris, “Copyright in the EEC-the Dietz Report" [1978] EIPR 2-7.
87 Julien Rodriguez Pardo, "Highlights of the Origins of the European Union Law on Copyright’
[2001] E.I.LP.R. 238-240. The European commission had noted that the cultural sector is socio
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can be noticed that a framework for improving quality of life of the artist was put
in place.

The performers were granted rights both in the sound recordings as well as in the
cinematograph or audiovisuals. It was also accompanied by a radical overhaul of
the redistribution of authorship in audiovisuals.®® The conferment of rights was
also accompanied by the forging of legal mechanisms and concepts where in the
plethora of rights granted in a work could be exploited without any adrinistrative
difficulties. It is important to note that all those grounds of opposition that were
voiced down the century regarding the grant of rights either to the performers or
others were voiced by different interests and countries during the preparation of
these Directives as well. One of the worst fears being that the problems
associated with exploitation of the works as the grant of several rights would

essentially raise obstacles by one or the other of the rights holders.®® The

economic constituted by people and enterprises dedicated to the production and distribution of
goods and cultural provisions. This policy should not be considered as a cultural policy but as an
approach to the social and economic problem of the workers. This was stated as early as 1977,
Nov 22,/ action communautaire dans le secteur culture. Copyright came to be seen as a social
and a workable right and not simply a property based one. The right was due not merely because
he owned it but it was the fruit of his labor and it gave him an adequate means of living. Another
important feature was the recognition of the audio visual as an important medium of the future.
The creation of an audio-visual policy was attempted together to curb the incidence of piracy.
The need was to profit both economically and culturally from new audiovisual media. The advent
of the new communication technologies also led to the proposition for

® Article 2(2) of the Directive 92/100/EEC of 19/11/2002 provides for the principle director to be
recognized as one of the authors of the film. Report from the commission to the council, then
European Parliament and the Economic and Social Committee on the question of authorship of
cinematographic or audiovisual works in the community- /*COM/2002/0691 final /.
<http://feuropa.eu.int/smartapi/cgi/sga_doc?smartapilcelexapi!prod! CELEXnumdoc&lg=EN&numd
0c=52002DC0691&model=guichett> as on 25-1-2004. also
<http://feuropa.eu.int/smartapi/cgi/sga_doc?smartapi!celexapi!prod! CELEXnumdoc&lg=EN&numd
0c=52002DC0691&model=guichett> as on 12-10-2005

% Executive summary of the Report from the Commission to the Council, the European
Parliament and the Economic and Social Committee on the question of authorship of
cinematographic or audiovisual works in the Community / COM/2002/0691 final */ at
<http://europa.eu.int/smartapi/cgi/sga_doc?smartapilcelexapi!prod! CELEXnumdoc&ig=EN&numd

0c=52002DC0691&model=guichett >as on 25-1-2004
<http://europa.eu.int/smartapi/cgi/sga_doc?smartapi!celexapi!prod! CELEXnumdoc&ig=EN&numd

0c=52002DC0691&model=guichett> as on 12-10-2005. In the context of the re-designation of
authorship of film authorship it was found by different reports and commissions that the grant of
principal directorship would not be a obstruction to the exploitation of the work nor in the checking
of piracy or in the unauthorized uses of these works. The reports found no evidence that would
substantiate such a fear. Transfer of rights arrangement to the producer countered the
complexity that was envisaged either by operation of law or by means of collective or individual
contractual arrangements. The contractual freedom also minimizes the difficulties posed by the
variations in the laws of the different countries in the European union. Till date these
arrangements have not posed difficulties in the administration of rights. The European endeavor
was fostered by the growth of channels of exploitation in an information society and the need to
meet the management of rights in this context.



School of Legal Studies 134

Directives introduced and transformed the traditional positions and attitudes
towards performers or neighboring rights holders. The finding and the objectives
enshrined in the Green Paper on Copyright and Challenge of Technology led to
the adoption of five Council Directives of which three pertain to the status of the
performers.”®

The Rental and Lending Rights Directive that was adopted and implemented in
the year 1996"" provides a higher level of Protection to the performer in the
European union. The rental and lending right covered all the works including the
neighboring rights holders but with a few qualifications. The Directive maintained
that the reproduction, distribution, rental and lending rights are to be proprietary
rights. The Directive also granted an equitable remuneration to be paid to the
performer for the public performance and broadcasting of recordings of their
audio performances. The assignment of rental rights to film and sound producers
was also to give them an equitable remuneration. The Directive therefore was
way ahead of all corresponding national and international commitments. From the
performers stand point it was a substantiation of the resolve to increase the
control over his performances in particular post fixation.

Certain other features of this Directive are important to be noted. There is nothing
stopping the countries to extend the rebuttable presumption of transfer concept to
other exclusive rights provided they are going to be compatible with the
international conventions (the Rome convention). The Rome convention it may
be recollected speaks nothing against the rebut table presumption of transfer.
However this freedom appears to hint that such an arrangement envisaged would
be with the mandatory minimum provision of equitable remuneration. More
protection than the minimum that is envisaged under the Directive can be
implemented by the respective nation states.

The exclusive right to authorize or prohibit rental and lending is provided to the

performer in respect of the fixations of his performance. The author, the

" Silke Von Lewinski," Rental Right, Lending Right and Certain Neighboring Rights: the E.C.
Commissions Proposal for a Council Directive” [1991] EIPR 117.

"' See for an analysis of the propositions leading to the right, Paul Edward Geller, "Proposed E.C.
Rental Right" [1992] EIPR 4., pp.4-8. See for the total contents of the Directive-
<http://europa.eu.int/ISPO/ecommerce/legal/documents/392L0100/392L0100_EN.doc> as on 1%
January 2005.
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phonogram, producer and the film producer are also vested with a similar right”?.
It is important to note that with respect to the performer no discrimination is
shown between the performer in the audio and the performer in the audiovisual.
The highlight is the presumption of transfer of the rental right in case of performer
in a film production. The performer would be considered to have transferred
subject to contract to the contrary.”® However this transfer has an effect only if it
is accompanied by equitable remuneration to be paid by the producer or his
transferees.”® The intent is to guarantee the remuneration for the performer and
assuring the producer of fluidity of exploitation. The equitable remuneration is an
avenue of remuneration that can never be waived by the performer. This secures
the performer from the unfair bargaining contracts where in market forces would
seek a waiver from the weak performers. Considering the non-extinguishable
nature of the equitable remuneration rights, provision is made so that the only
transfer can be made to a collecting society. The member states had been given
the freedom to decide to extent of regulation of these collecting societies and the

mandate as to from which the remuneration has to be collected.”

The same concern with regard to rental is not seen in regard to lending of
performers performances. The remuneration has been maintained for the
authors alone. Further there is no strict mandate that there cannot be derogation
from the lending right. Derogation from the lending right is allowed subject to the
condition that the authors are provided remuneration. Besides the rental and
lending right, the Directive grants the performer and others the right to fixation of

their performances and the right of reproduction of the fixations.

A most significant right is that of broadcasting and communication to the public
for both audio as well as the audiovisual performer from the live performances.”®
But it is a qualified right as regards the performers as the right is only from a live
performance. The right does not extend to broadcasts from fixations or from

performances already broadcast. An important point to be noted is that no

"2 Art 2(1) of the Directive.
73 Art 2 (5) of the Directive.
7* Art 2(7) of the Directive.
’® Art 4(4) of the Directive.
76 Art 8(1).
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mention is made whether the fixation or the broadcast earlier made needs to be
legitimate one or not. This can result in the possibility that all performances
broadcast or fixations of performances is susceptible to be broadcast whether or

not those have been validly procured in the first instance.

The audio and the audiovisual performers are treated differently in the grant of
this right. A reproduction of a phonogram or a phonogram published for
commercial purposes if used for the purposes of broadcasting or communication
to the public calls for the provision of a single equitable remuneration to the
performer and the producer.”” The states are asked to ensure that this right is
shared between the performers and the producer. The states are endowed with
this duty if the performers and the producers have been unable to come to an
agreement with respect to this. Therefore with respect to contractual freedom in
fixing the remuneration the parties are provided the right and there is no state
intrusion but in the absence of that then the state is given the mandate to
intervene. Thus sound recording performing artistes can expect a single equitable
remuneration for their performances broadcast or affixed for the broadcast and
the communication to the public. However it is to be noted that the mandatory
need for collecting society or the fiction of a presumption of transfer is not
introduced here. Nor the clause on non-waivability hat had been specified with
regard to the rights provided with respect to the broadcasting and
communication. It is important to note that the right is not termed as broadcasting
and communication right perhaps because of its qualified nature. (Unlike the
fixation, reproduction and the distribution right). There is no restriction on
transferability. Thus even sound recording artistes would be in an uneven
bargaining plane as a complete assignment of single remuneration right can
negate the utility of these provisions. Thus the consequences and conditions in
which single equitable remuneration of the performers rental right functions is
vastly different from the manner in which the single equitable remuneration of the
performers in the broadcasting and communication right is to be exercised.
Further the presumption of transfer with respect to the rental applies only to the

performer in the audiovisual. Here for the broadcasting and communication to the

7 Art 8(2).
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public there is neither a right nor a provision of single equitable remuneration for
the audiovisual performer at all.

In the midst of the grant of these rights, it is significant that the Directive makes
special mention of the need to take care of the position or status occupied by the
copyright holders. It is specifically provided that their status shall not be disturbed
by the grant of these rights to the related rights entities.”® The duration of the
rights performers as well as those of the related rights holders has been laid
down as being a minimum of twenty years. This is the same as that granted
under the Rome convention. Though this is less than the minimum guaranteed

under the TRIPS. The countries are free to provide for longer terms.

Satellite and Cable Retransmission Directive

The possibilities in trans-border dissemination of programs due to the satellite
broadcasting technology and cable retransmission revealed the need for
extending the protection already granted to the performers to this sphere as
well”®. This was particularly owing to the fact that the trans-border transmission
required the need for assuring the rights of the performers as violations could
very well happen across the borders and the identification of liability could
emerge as problematic issue. The reasons impelling the formulation of the
satellites Directive was that there were differences between European nation
states thereby resulting in legal uncertainty. The holders of rights are exposed to
the real possibility of exploitation of their rights without payment of remuneration
or the situation of individual holders of rights blotching the exploitation of their
nghts. The legal uncertainty could create problems in the unhindered circulation
of programs. It was realized that there was no longer any need for any distinction
between communications satellite communication and communication to the
public by means of direct satellite. An important question that required an answer
was whether broadcasting by a satellite whose signals could be received affects
rights in the transmitting country alone or in all countries of reception. Since
communication satellites and direct satellites are treated alike for all purposes

this legal uncertainty affects all program broadcast in the community by satellite.

78
Art. 14,
" satellite and Cable Retransmission Directive No. 93/83/EEC of 27 September 1993.
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This is made more complex with the retransmission by cable networks. The cable
operators cannot be sure that they have acquired the entire rights program. The
acquisition of rights also is bothersome, as parties in different countries are not
obliged to refuse without valid reasons. This Directive was considering the
importance placed upon the idea of a single audiovisual area laid down in
Directive89/552/EEC.  The Directive brought to the fore the need to adapt
contracts to the concept of communication to the public via satellites. There was
a need to take into account the actual audience, the potential audience and
language version. The country and the laws of the country into which the satellite
will beam the programs needed to be taken into consideration in order to
appreciate the contracts in this regard.'There was need to protect the rights
already secured to the performers, phonogram producers and broadcasters in the
previous Rental Directive. Particular emphasis was placed on the need to check

varied statutory licensing methods in the countries of the union.

The need was to check the practice of broadcasting organizations relocating their
activities in order to see to it that divergences were exploited to their advantage.
Most importantly from the perspective of performers the remuneration rights
granted to them by the prior Directive was to be aligned to the_communication to
the public via the satellite envisaged by the present treaty. A most noteworthy
assertion was that the rights of the performers and other rights holders would
extend to cable retransmission thereby opening up an avenue of remuneration
through communication to the public. The need to have recourse to a collecting
society taking into account the special features of the cable retransmission
without affecting the right of cable retransmission which would be still susceptible
to assignment. Thus the spirit of conserving the rights of the holders while
bringing in administrative convenience is preserved in the Directive. It is also
firmly borne in mind that the collective society and administration should not
prejudice the contractual freedom for negotiation of the rights. Keeping in mind

the competition rules and the abuse of monopoly.



School of Legal Studies 139

From the performers standpoint the satellite and cable retransmission Directive
through its definition of the term satellite®® and the identification of the point of
liability in transmission clearly enhances the rights of the performer®' and secures
their position further.!2 The right and the equitable remuneration there from
stands extended to the communication and cable retransmission from broadcasts
from satellites. Cable retransmission has been defined by the Directive as
meaning the simultaneous, unaltered and unabridged transmission from another
member state by wire or over the air including that by satellite of television or
radio programs intended for reception by the public. It is important to note that
these definitions and clarifications tend to secure the rights of the performers
against the new avenues of cross border communication and exploitation. Even a
situation of communication to the satellite occurring from a non community state
is covered by the criteria of the uplink station being in a member state and in the
absence of an uplink station in a member state then the country where in the or
the member state where in the broadcasting organization has commissioned the
act of communication to the public by satellite shall be deemed to be the
occurring state.®

The interests of the performer as secured by the Rental and Lending Directive
and protected by its specific articles stand protected under this Directive covered
by the communication to the public by satellite.** It is specifically provided that
broadcasting by wireless means shall include communication to the public by
satellite. The significant point is that the broadcasting and cable transmission has
been split into two different activities in the chain of communication. The rights
under the Directive are secured in the cable retransmission, which means that
the rights of rights holders need to be secured by the cable operators and not by

the broadcasting organizations alone. It is noteworthy that the idea of statutory

% Art 1 (d) of the Directive, satellite means any satellite operating in frequency bands which under
telecommunications law are reserved for the broadcast of signals for reception by the public or
which are reserved for closed point to point communication.

8 Art 1(2)(b) The act of communication to the public by satellite occurs solely in the member state
where under the control and responsibility of the broadcasting organization, the program carrying
signals are introduced into an uninterrupted chain of communication leading to the satellite and
down towards the earth.

82 Art 1 (2) (a) Communication to the public by satellite means the act of introducing under the
control and responsibility of the broadcasting organization the program carrying signals intended
for reception by the public into an uninterrupted chain of communication leading to the satellite
and down towards the earth.

8 Art1 (2)(d)()ii).

¥ Art 4(1)(2).
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licensing is slowly intended to cease and proper rights need to be administered
keeping the collective administration societies to administer on behalf of the
performers and others.

It is most significant that the exercise of the retransmission rights can be
exercised only through the collecting societies. This is a major divergence from
the position from other rights wherein remuneration played a role. Either the
individual or the collecting society could be administering it but with respect to the
cable retransmission right only the collecting society can exercise the same. It is
noteworthy that the right to grant or refuse cable retransmission can be exercised
only through a collecting society.

Even where the'performer does not transfer his rights to a collecting society, a
collecting society that manages rights in the same category shall be deemed to
exercise the rights on his behalf. Thus this is a kind of compulsory handover of
administration of the right to license. The collecting society can grant or refuse
to grant the right. But it will have its own limitations, as that would be governed
by rules and supervision by the Copyright Tribunal or other office established for
the purpose of scrutiny. In other words with respect to the sound record
performers they would not possess the right to refuse or grant the right other than
through the collecting society. This is ostensibly to facilitate easy exploitation.
This unavoidable delegation of representation with respect to exploitation of
rights is unique as it is compulsory imposition of a rights manager on the
performer unlike the administration by means of exercise of the volition of the
performer.

It is important to note that broadcasting organizations are exempted from this
mandatory delegation of responsibility even if the rights of performers and the
others have been transferred to the broadcasting organization. Thus the Directive
proceeds on a presumption that the broadcasting organization would not stand as
an obstacle to making the program available for retransmission. In case of
disputes the use of mediators has been proposed. They would look into

questions of refusal of consent.
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The Duration Directive

The harmonization endeavor covered a very important area in intellectual
property protection viz. the duration of protection granted to the copyright and
related rights entities®®. Till this resolve, problems existed with regard to the
divergent terms of protection in different countries in the European union. A union
without unanimity in this regard would create manifold difficulties in the
exploitation of the works and in the freedom to exploit the works. With regard to
the performers this not only introduced uniformity among the countries but also
initiated the observance of a minimum term of protection from the date of
performance and another from the date of publishing. This is radically a different
approach, which has the effect of actually increasing the period of protection to
somewhere beyond the lifetime of the author in case of published works. The
application of this extended protection has not been confined to the performers
alone but includes the phonogram producers, film producers and broadcasting
organizations.?® This imparts equal justice to the neighboring rights entities who
were until now granted only a fifty year term of protection. This is also an
acknowledgement of the creative content and original authorship of the
performances akin to those granted to copyright entities. The move accompanies
the grant of the right of co-authorship to the Principal Director of the film that is
also an acknowledgement of the originality and authorship in the film.2” The
important factor to be noted is that a film had begun to be recognized at two tiers,
one at the level of copyright and the other at the level of related rights.®® In the
former the term of protection granted is 70 years after the death of the last of the
surviving persons who are designated as coauthors (whether or not the following
are listed as coauthors. the principal director, the author of the dialogue and
composer of music specially created for use in the cinematographic or audio
visual work). The producer on the other hand gets a term of fifty years from the
fixation and upon publication a term of another fifty years. The ‘naturalization’ of

the film can be witnessed in this development which until now had been seen as

85 =ouncil Directive No. 93/98/EEC of 24™ November 1993.

% Article 3 (1) (2) (3) (4).
8 Art 2(1)(2).
% See Art 2 in comparison to art 3(3).
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a technical arrangement or recording. The works in its unpublished and published
formats can be seen protected cumulatively for a period of 100 years. This need
not really drastically make any change in the term of durations of protection as
most of these products of the entertainment industry are today meant for
instantaneous consumption and therefore publication occurs within a short period

of either the performance or the fixation.

Harmonjsation of Certain Aspects of Copyright and Related Rights in the

Information Society-Directive 2001

The Directive of 2001 seeks to amend and consolidate the process of
harmonizing the Copyright and Related rights in an information society.®® It
qualifies the afore-detailed three Directives influencing the rights of the performer.
it sets out clearly the exact ambit of the terms and the exceptions to the rights
including the liabilities of the intermediaries in the distribution of programs.®
Besides endorsing the earlier sentiment in the prior Directives concerning the
performers®’, there are great many qualifications useful to the administration of
rights in the digital environment. A great deal of discussion went through the

proposals while framing the Directive.*

The Directive saves the rights provided by the previous Directives.®> Importantly
the Directive through Anrticle 3(2)(a) provides for the performer with respect to
their fixations the exclusive right to authorise or prohibit the making available to
the public, by wire or wireless means, in such a way that members of the public
may access them from a place and at a time individually chosen by them. Thus
the on demand online environment is taken note of by the Directive and the
peformer bestowed with a right. A distinctionis not made between the audio and

audio visual segment.

% Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the
Harmonisation of Certain Aspects of Copyright and Related Rights in the Information Society.

% <http://europa.eu.inteur-lex/lex/LexUriServ/LexUriServ.do?uri=CELEX:32001L0029: EN:HTML>
as on 16-10-2005.

°! Article 1, Directive 2001.

%2 Michael Hart, “Proposed Directive for Copyright in the Information Society, Nice Rights, Shame
About the Exceptions” [1998] 20 EIPR 1689.

% Article2 (b)(c)(D).
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The most conspicuous provisions are the right of reproduction granted to authors
in their works, performers in the fixation of their performances, for phonogram
producers, of their phonograms, for the producers of the first fixations of films, in
respect of the original and copies of their films and for broadcasting
organisations, of fixations of their broadcasts, whether those broadcasts are
transmitted by wire or over the air, including by cable or satellite. It is noteworthy
that the word reproduction encompassess both temporary as well as permanent
reproduction and direct as well as indirect reproduction. Temporary acts of
reproduction which are transient or incidental and an integral and essential part of
a technological process and whose sole purpose is to enable (a) a transmission
in a network between third parties by an intermediary, or (b) a lawful use of a
work or other subject-matter to be made, and which have no independent
economic significance, shall be exempted from the reproduction right provided for
in Article 2.

This alleviates the concerns of innocent intermediaries to a great extent who until
now without exception would be accused of having infringed by temporary
inadvertent reproductions. The clause (b) appears to carry an aura of mystery, as
it requires some construction to figure out what is a lawful use without
independent economic significance. There is a further enumeration of exceptions
to the right of reproduction taking into account the manner of application in the
digital medium but these are left to the discretion of the contracting states to opt.
But mostly these appear to be the shadows of the exceptions carved out in the
existing copyright act. % The exceptions are also extended to the distribution
rights.*® It is specifically mentioned that the exceptions should not conflict with a
normal exploitation of the work or other subject matter and should not

unreasonably prejudice the legitimate interests of the rightholder.’

The states are obliged to bring in measures to protect the anti-circumvention

technological measures undertaken by the rights holder as well as the need to

* Ibid. Article 5(1) of the Directive, 2001. This had been criticized, as the words independent
economic significance was not present together with lawful use. It would have made it difficult to
distinguish between a legitimate activity and an act of copyright piracy.

* See Art 5(2)(a) to (o) of the Directive2001.

% Art 5(4).

" Art 5(5).
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protect the rights management information incorporated by the rights holder.®®
The Member States are obliged to provide adequate legal protection against the
circumvention of any effective technological measures, which the person
concerned carries out in the knowledge, or with reasonable grounds to know, that

he or she is pursuing that objective.”®

It is significant that knowledge is an
important factor in this respect. In the absence of this factor a circumvention is
not considered as having been attempted. Member States are also to provide
adequate legal protection against the manufacture, import, distribution, sale,
rental, advertisement for sale or rental, or possession for commercial purposes of
devices, products or components or the provision of services which are(a)
promoted, advertised or marketed for the purpose of circumvention of, or(b) have
only a limited commercially significant purpose or use other than to circumvent,'®
or(c) are primarily designed, produced, adapted or performed for the purpose of
enabling or facilitating the circumvention of, any effective technological
measures'®’. Thus secondary infringements in the nature of facilitation and

abetment are also taken into account.

The Directive make the States obliged to provide for adequate legal protection

against any person knowingly performing without authority102 (a) the removal or

% Art 6(3) explains that the expression "technological measures” means any technology, device
or component that, in the normal course of its operation, is designed to prevent or restrict acts, in
respect of works or other subject-matter, which are not authorised by the rightholder of any
copyright or any right related to copyright as provided for by law or the sui generis right provided
for in Chapter Il of Directive 96/9/EC. Technological measures shall be deemed “effective” where
the use of a protected work or other subject-matter is controlled by the rightholders through
application of an access control or protection process, such as encryption, scrambling or other
transformation of the work or other subject-matter or a copy control mechanism, which achieves
the protection objective.
* Art 6(1).
"®Michael Hart,” Proposed Directive for Copyright In The Information Society, Nice Rights,
Shame About The Exceptions” [1998] EIPR 169-171. This provision has been criticized by the
music industry for being limited to commercially significant purpose or use other than
circumvention. It is argued that copyright pirates will amply add commercially significant purposes
to the circumvention devices to avoid suspicion. From the performers perspective the concerns of
the industry and the performers are synonymous once authorization rights are provided. If the
device has a limited commercial significance then the law can check the same but if the
commercial significance is more than its utility in being used for circumvention then the inference
would be otherwise. Yet another criticism of the provision had been that it would encompass all
equipment, which include ordinary personal computers, or consumer electronic equipment.
Legitimate equipment makers cannot be expected to make their equipment operate with 3" party
E&otection devices of which there might be several.

Art 6(2).
192 Art 7(1).
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alteration of any electronic rights-management information'® (b) the distribution,
importation for distribution, broadcasting, communication or making available to
the public of works or other subject-matter protected under the Directive or under
Chapter Il of Directive96/9/EC from which electronic rights-management
information has been removed or altered without authority,if such person knows,
or has reasonable grounds to know, that by so doing he is inducing, enabling,
facilitating or concealing an infringement of any copyright or any rights related to
copyright as provided by law, or of the sui generis right provided for in Chapter Ill
of Directive96/9/EC. It is noteworthy that the element of knowledge is
incorporated for the first ground and for the second, both knowledge as well as

reason to believe has been incorporated.

it is significant that the protection for technological measures as well as rights
management information are qualified by the exceptions permitting fair use
under circumstances specified (these are similar to the ones exempting and
fimiting permissive temporary reproductions). In case the issue of exceptions and
limitations are not dealt with between the parties by means of contracts then the
state is mandated to take measures in this respect. However it remains vague as
to how the anti-circumvention devices can be overcome and qualified use(fair
use) identified and filtered through state intervention to be of use to the
beneficiary unless there is an effective technology in this regard or the private

rights holder is willing to invest and provide time to manage the same otherwise.

Another uncertainity and justified criticism could be on the fact that other than one
exception /limitation as regards temporary reproduction with respect to all the
rest the states are endowed with the discretion to opt and choose tto exempt

themselves.

2 Art 7(2) says that for the purposes of this Directive, the expression "rights-management

information" means any information provided by rightholders which identifies the work or other
subject-matter referred to in this Directiveor covered by the sui generis right provided for in
Chapter Ill of Directive96/9/EC, the author or any other rightholder, or information about the terms
and conditions of use of the work or other subject-matter, and any numbers or codes that
represent such information.
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The highlight of the Eurpean Directives is that within a time frame the countries of
the union are obliged to prepare their laws in tune with the Directives formulated

by the European commission.'®

Therefore from the year 2002 the said
provisions are fully applicable in Europe. In a short period that has elapsed since
its implementation, the Directives along with its constant upgraded and qualified
versions have not met with any insurmountable difficulties in implementation.
There is a continuos evaluation that is undertaken periodically to assess the

effectiveness$ of the measures.'®®

Among the criticisms pointed out has been the fact that the Directives do not
make any propositions to counter the prevalence of standard buy out contracts by
which contributors are made to assign their rights commonly.' Further nothing is
stated regarding the non-transferability of the right of equitable remuneration. The
transfer to the collective administration society is only optional.  Non-waiver
character is only with respect to the  enjoyment of the right, it cannot be
considered to extend to further transaction of the right granted. Only with respect
to cable retransmission there is a deemed entrustment on the collective
administration society. Thus this has been left to the nation states concerned.
Further the moral rights question has not been addressed so far owing to
differences among nation states despite the fact that European Community

wished for a WPPT model even at the audiovisual protocol Conference. .

Summing Up the Advantages of the System of Protection in France and
European Union

One of the striking highlights of the French system is the three pronged protection
based on labor law, copyright law as well as collective bargaining used for the
protection of the performer. It is noteworthy that these are not distinct means but
their interdependence is expressed in the statutes concerned. While the labor
law provides labor security and welfare benefits, the copyright framework
provides for security against unfair exploitation of creative effort. Particularly with

respect to audiovisuals the presumptive transfer is qualified by specified need for

' See Art.13 (1) of the Directive 2001.

' See At 12.

"% Bernt Hugenholtz,” Why the Copyright Directive is Unimportant, and Possibly Invalid” [2000]
E.L.P.R. 501-502.
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written agreements with uses and duration specifically inscribed along with the
rates for the same separately mentioned. This is in addition to the basic salary
that is prescribed for the labor expended by the performer. The scrutiny of labor
and copyright administration by the state offices further safeguards against
monopoly abuses by the societies formed for the purpose and provides
alternatives. The European Commission Directives with its compulsive nature
heralds a revolutionary harmonization of performers’ protection in Europe. It
provides almost all the rights at par with the WPPT (WIPO Phonograms and
Performances Treaty) with the complement of non discrimination against the
audiovisual performer. Though the rights are not at par with the audio performer
nevertheless it speaks for the audiovisual performer which is in contrast to other
international instruments. There is profound impetus on equitable remuneration
as well as collective administration with noteworthy limits on the individual
administration as well as transferability of the right to a collective administration
body. The intent of a fine balance between the rights for the performer and the

convenience of commercial exploitation has been effectively realized.



School of Legal Studies 148

CHAPTER 5

COLLECTIVE BARGAINING AND ADMINISTRATION OF
PERFORMERS’ RIGHTS IN AUDIOVISUALS

Objective of the chapter: The chapter endeavors to explore the means adopted
by the performers and industry interests in the three most prolific film making and
rights conscious countries to implement and administer the rights and obligations
of the performers. The intellectual Property ingredient being accepted in their
collective bargained contracts as well as in their statutes, it provides lessons at
managing these rights in the future in India. It also aids in pointing to factors that
are absent in the Indian entertainment industry while planning for any intellectual
property based paradigm in India for the future. It is pointed out that agreements
referred to in this chapter have been entered into a particular point of time but
these are subject to periodical revision in these countries. However the analysis

draws on the major characteristics displayed by these agreements.

An Overview of the Residual System and the Benefits to the Performer

The status of the performer was to a great extent enhanced by the opening up of
a new channel of remuneration based on the reuse of the contributed work.! The
concept of residuals commenced in the entertainment industry in different parts of
the world quiet early as an offshoot of collective bargaining process. In the United
States and in several western countries securing royalty and residual rights
based payments became a feature in the agreements brought about by the
unions and producers with the aim of securing better returns to the artists. Every
contributor ranging from artists to directors and musicians have a residual laced

agreement with the producer interests in media that includes theatrical, radio,

' Robert W. Gilbert* Residual Rights Established by Collective Bargaining in Television and
Radio,” 23 Law & Contemp. Probs.102 (1954). The practice of residuals can be seen to have
occurred in the film and the sound record industry in the early part of the century around the
1930's.
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television and today the Internet as well.? The highlight of the residual earnings
has been that even without any proprietary interest in the programs, the
performer receives compensation, as it is an output of contractual bargains.
Even during the time when the performers or others such as the directors never
had any statutory or common-taw rights in the affixation after their initial
payments the bargain had a concept of residuals that kept pouring in the returns.’
Another highlight is that even if the individual contract entered into doesn'’t
contain a provision regarding the residuals, the benefit of residuals arises to him
under the canopy of the collective bargaining agreement. Residuals represent
extra compensation for services rendered by the recipients in the course of their

employment, in addition to their basic wages, salaries or fees.*

The residual agreement helps the majority of artists who cannot bargain
individually. It helps the producer in that he does not have to spend time crafting
contracts with each performer as the collective deal works to the benefit of the
performer. Most significantly it brings in a form of profit sharing and deferred
payments until the costs have been recovered. This reduces the costs and the
risks while at the same time opening up revenues from new outlets of
entertainment®. The residuals percolate from the reuse or re-exploitation or the
reruns of the works into which the artist has contributed. The residuals from such
usages usually are calculated from the percentage of their wage rate, salary or
fee applicable to the type of services or period of employment for which the
participating employee was engaged. The residuals for the reruns can be based
on the geographical terrain or even without any limits though the rates are
commornly based on the place of exploitation. Care is taken to see that clauses
are incorporated so that all future technological changes in the mechanical

means are covered (both audio as well as video portions of the broadcast

2 The class of economic benefits derived by their membership has been loosely referred to as
residual rights.
*id., p.103.
* Ibid. ,
5 Ms. Katherine M. Sand, Study on Audio Visual Performers’ Contracts and Remuneration
Practices in Mexico, The United Kingdom and the United States of America, Presented at the Ad
Hoc Informal Meeting on The Protection of Audio Visual Performances, Geneva, June 18 To 20,
2003, WIPO, p.25.

Available at <http://www WIPO.int/documents/en/meetings/2003/avp_im/pdf/favp_im_03_3a.pdf>
as on 26" December 2004.
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material). The organizations representing the residual beneficiary do not cater
indiscriminately to all the artists. Classifications are made be with reference to
actors or writers or directors. For instance extras are not entitled to residual
payments.® Even sale or transfer of the rights would not take away the rights of
the beneficiary from a third party who comes to acquire the title. An assumption
agreement becomes sine qua non to be entered into with the producer.” The
individual agreement can only be better than the residual agreement and cannot
be derogating from it disadvantageously.® Both musicians and the actors into
their residual contracts have specifically incorporated limitations on the type of
use and on the number of uses as well as the periods of use. ° Incidental uses
are also strictly regulated and limitations are cast on them. In order to guarantee
the payment of the residuals, security for the payment of the residuals have to be
executed by the producers with which the talent guilds enter into any agreement.
The aforementioned assessment of the residual system points out to the massive
change in the economic and consequent social status that it has brought to the
performer in particular the audiovisual performer the world over.’® The mode of
reuse and the rates may vary but the overall character of the residual payment

will remain with these substantial administrative safeguards.
Collective Bargaining Practices in the United Kingdom

In the United Kingdom, performers’ are treated as self-employed or as
independent contractors for taxation purposes and therefore are entitled to
separate rights.'’ In other words they are not exempted from the purview of

rights by bringing them under the canopy of being employed.'? The producers

RobertW Gilbert,op.cit.,p.107.
Id p.114.
Id p.115.
Id  p.117.

See Id., p.121 for an overall assessment. It is important to note that this assessment has been
done around the time of the inception of the residual system in the United States.

' The performers’ rights granted to the performer under the 1988 act does not exempt a
performer from the purview of rights owing to the employer-employee relationship or by a
categonzahon into a commissioned work category.

Ms. Katherine M. Sand, Study on Audio Visual Performers’ Contracts and Remuneration
Practices in Mexico, The United Kingdom and the United States of America, Presented at the Ad
Hoc Informal Meeting on The Protection of Audio Visual Performances, Geneva, June 18 To 20,
2003, WIPO, p8At<http Ihwww WIPO.int/documents/en/meetings/2003/avp_im/pdfiavp_im_03_3a.
pdf> as on 26™ December, 2004.
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have to negotiate with the performer as to the manner in which the rights would
be dealt with by the performer. This is a wonderful amalgam of separate
platforms of protection to realize an effective intellectqal property rights security
for the performer. In spite of this independent personality, the labor law in Great
Britain bestows on the performer, the eligibility to be a member of a trade union.
This enables him to negotiate with the producers much more efficiently than he
would have otherwise done singularly or individually."

The need to join a trade union is optional on the part of the performer and there is
no compulsion that only a member of a union can be engaged artist in an
audiovisual. However, a serious performer best exercises the option of taking the
membership, as the membership in the trade union would make him amenable to
enjoy the benefits of collective agreement entered into with the producers by the
trade union. By agreeing to be a member, the performer is bestowing on the
union the right to negotiate on behalf of him all the minimum terms and the
manner in which the rights granted to him by the law need to be exploited. While
the trade union cannot compel any one to be a member of the union and be
subject to its terms, it can be strict on the members so that in the post
membership period the obligations of the contract are unfailingly adhered. It is
important to note that no rights are handed over to the trade union or needs to be
transferred to the trade union for its due administration.' The rights therefore still
vest with the performer despite his membership in the trade union that decides
only on the standard terms for dealing with those rights.'®

Despite the standard agreement, the performer still has to individually enter into a
separate contract with the producer. Any deviation from the standard terms for
lesser benefit is disallowed by the trade union'®. They cannot deviate from the
terms set down by the organization. Any alteration in the wake of exceptional
circumstances can only be rendered with the prior sanction and notice of the

trade union. The performer can negotiate for more favorable terms than what has

* Ibid,

" Ibid.

*® Therefore the trade union does not behave as a collecting society as in the latter case the rights
are vested with the collecting society to be dealt with on behalf of the performer. However in the
collective agreements entered into by Equity, the trade union of actors, the transfer if rights
including any future rights and uses are crucially tied to the existence of a collective agreement
and a standard individual contract and under these agreements the future uses cannot be
assigned. '

' Ibid.
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been agreed upon between the producer and the trade union. This safeguards
the performer from contracting out of the terms agreed upon by the trade union

with the producers.

The Representative Character of Equity

The Equity'” is the sole representative of the performing artists’ as a trade union
in negotiations with the producers. It represents actors, singers, dancers, variety
and circus artists, stunt performers’ and walk on and supporting artists (also
known as extras) as well as a number of non performer groups that include
choreographers, stage managers, theatre directors, designers and theatre and
film fight directors. The membership is open to foreign performers as well’®. The
Equity covers the issue of rights in all the new technologies that are exploiting the

performances including through the Internet (web medium).

The Ambit of the Agreements

The Equity enters into major agreements for films, television, radio and the
Internet.” The range and content of these agreements are illustrative of how
incisively and meticulously the British legal and labor system are seeking to
eamestly safeguard the rights of the performing artist. Some of the significant

clauses in these agreements are as follows-

7 The equity was formed in 1930 by actors working on the London stage and over the years has
become representative of the diverse interests in the entertainment industry. it's membership is
around 35000.

' <http://www.equity.org.uk/start.htm> as on 1% January 2005.

' <http://www.equity.org.uk/start_ftvr.htm> as on 1* January 2005. BBC Agreement for Main and
Walk On Artists, ITV Agreement for Main and Walk On Artists, PACT Agreement for independent
Television Productions for Main and Walk On Artists, PACT Agreement for Cinema Film
Productions (Main Part Artists only), TAC Agreement for Main and Walk On Artists working on
Welsh Language Independent Television Productions, BBC Radio Agreement 1998, BPI Pop
Video Agreement, BPI Gramophone Recording Agreement (non-classical), BPl Gramophone
Recording Agreement (classical), Electronic Arts Interactive Media Agreement  Radio
Independents Organization Agreement, Central Office of Information Fillers agreement. National
Film and Television School Agreement, BBC On Line Agreement. Guidelines for use include
Radio Commercials (recorded by radio stations) Rate Card, Radio Commercials (recorded by
agencies) Rate Card, Guidelines for Classical Public Concerts, Non-Broadcast Video Guidelines,
Guidelines for Educational Publishing, Guidelines for Performances on CD-ROMs and other
Interactive Media Devices, Guidelines for Spoken Voice Cassettes for Language and Educational
Use, Dubbing Guidelines for Members working on TV commercials made solely for the USA
Concert and Session Singers’ Rate Card and a Guide to Walk On rates.
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The Copyright Consent Clause

A very important component of the individual contracts entered between the
performers with the producer is the qualified copyright consent clause. The
United Kingdom collective contracts concerning the performers’ contain standard
consent clauses that form part of the individual contracts signed by the
performers’ with the producers. The consent draws 2 link with the right granted to
the producer and the rights reserved in terms of the agreement between the

producer and the trade union acting on behalf of the performers®

Remuneration Model

In order to gain an understanding of the remunerative possibilities embellished in
these contracts and its broad characteristics, a perusal of the major agreements
between the Equity and the producers would be rewarding.?' Besides the
minimum rates for daily work for the different categories either of the two options
can be exercised: - a percentage of income from all sources once the initial
investment in the film has been recouped, or to be shared among the performers
on a points system or a percentage of gross receipts from sales to television
broadcasters and from sales of videos and DVD's?, to be shared among the
performers on a points system.

Payments for Secondary Uses

Complementing these aforementioned provisions with respect to basic payments
the performer will receive a percentage of the profit from the film by the producer

according to a criteria and formula agreed upon. Accordingly the receipts from

® Katherine Sand. op.cit., p.12. For example in the Equity/ITV agreement the copyright clause
runs thus: the agreement requires that the artist consents to the use of his rights as follows-
" | agree to and give every consent necessary under The Copyright, Designs And Patents Act,
1988 or any amendment to or replacement there of for the use worldwide of my performance but
only as provided for in the main agreement and in any other agreement current sat the time of
- such use between the companies and equity in relation to any means of distribution now known
or herein after developed”. Similarly the PACT /Equity television production agreement states as
follows, “the artist grants all consents under the Copyright, Designs and Patents Act, 1988 or any
. statutory modification or reenactment thereof for the time being in force which the producer may
require for the making and use of the production subject to the restrictions on use of the
?roductlon contained in the agreements”.
Katherine Sand. op.cit., p.13 (the rates with the maximum percentage limits of the residuals is
, also provided ,< http://www.equity.org.uk/content/629.htm > as on 1° January 2005.
This is in line with the Screen Actors Guild agreement.
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the film from opportunities such as sales to television and sales of video and
DVD’s are to be shared among the performers’ according to a points system.
Thereby ensuring that performers’ share both the risks and the success of the

film being made.

A Pivotal Distinction

A distinction is made between the large budget and the small budget films. For
large budget films, performers’ will receive a residual payment — ie. a
subsequent and ongoing payment as the film proceeds through and profits from
various markets—which is based on a percentage of the performer's original
salary. The Performers will then receive payments based on the extent of their

participation in the film.

Payments for Secondary Uses for Low and Very Low Budget Films

Very significantly the agreement postulates a categorization between low budget
films with a budget of less than 3 million pounds and very low budget fiims that
have budgets of one million. This distinction in turn provides the producers with
different payment options and recognizes very different conditions in producing
low budget films as distinct from large productions. The secondary payments to
actors are also agreed on the basis of this difference. The use fees are calculated
on the basis of a basic daily wage rate. The basic daily rate is a minimum
payment and the use fees are calculated as percentages of that rate. Other
payments and fees are not included within this calculation. Equity’s agreement
recognizes the fact that producers of low and very low budget films may not have
the logistical ability to pay performers’ on an ongoing basis once the film is
released and therefore they can pre-purchase the rights they need to be able to
guarantee finance for the film up-front. The performer then receives additional
payments that are percentages of the basic salary (up to a maximum of 280%).
These percentages recognize the difference in value of various uses and markets

around the world and are included here in illustration of those values. The pre-
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purchase percentages up to the 280% maximum reflect the differing values

placed upon the markets.?®

Regulation of Working Conditions

Besides the elaborate provisions with regard to residuals, the agreement
provides for regulation of working conditions. Besides providing for the minimum
wages it lays down the rates payable for overtime work. A strict deadline is
provided for the payment to be made and if that were defaulted then penalty
would have to be incurred by the producer. Payment should be on a weekly basis
and due by Friday of the week following that in which work is done. Penalty

payment would be imposed on default.
Artists and Others on Television

The Agreement Between Equity And The Producers Of Television programs have
been categorized on the basis of the character of the programmer. Thus there is
a specific agreement with BBC?, The Independent Television and the PACT
(Producers Alliance for Cinema and Television)?®. A feature of these agreements
ranging from films, television to the Internet is the prevalence of minimal
payments complemented by residual fees. At times the minimal payments include
a particular kind of use for a particular period or for within a particular
geographical extent. The residual fees are based on the kind of uses, technology,
duration and extent of geographical application. The content of the agreements
varies with different modes of productions and applications. Further the
beneficiaries of protection that is the performers of different categories do not
always beget the same treatment in these agreements. Thus it can be seen that

while back ground performers, walk-ons and singers might be eligible for the

B Katherine Sand, op.cit., p.14. For instance for the purpose of theatrical use (i.e., playing in
cinemas) USA/Canada 37.5%, Rest of World (including the UK) 37.5%, UK Television Rights
(excluding Theatric & Videogram), UK Network Terrestrial television 20% UK Secondary
television 5%, USA Rights (excluding Theatric & Videogram), U.S. Major Network 25%, U.S.
Other than a Major Network 10% U.S. Pay television 20%, Rest of the World Television Rights
including pay, cable and satellite (excluding world theatric, world videogram and all UK and USA
n"ghts), Rest of World 10%, Videogram 80%.

%see <http://www equity.org.uk/content/541.htm> as on 1% January 2005, the agreement as
drawn up on August 16" 2002. Inferences are based on agreements entered into on this date.

% See <http://www.equity.org.uk/content/484.htm>. New Agreement Aprit 2002.
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repeat fees in BBC, they are not so eligible in ITV productions. An analysis of
these agreements reveals the factors taken into account to arrive at the right

repeat fee structure.
Highlights of BBC Television Agreement
Repeat Fees or Residuals

Besides provision for the basic wages and additional payments for overtime,
provision is made for the payment of residuals in tune with reuse and repeats of
the program. Normal repeats fee are 80% of the residual basic fee for programs
made within two years. The agreement also covers old repeats being shown in
peak and off-peak hours. There are also special arrangements for repeats going
out two times in the week and for school programs. Overseas Sales and sales to
the UK Secondary Market (e.g. UK) also carry a royalty. There is a 17% royalty of
the sales price obtained by the BBC divided amongst the performers. In the case
of the first sale to the UK secondary market a £50 advance is paid. Walk-ons and
Supporting Artists are also eligible to qualified residuals for repeats?. For older
programs there is an enhancement. Those engaged under this part of the

agreement do not carry additional fees for overseas sales etc.
Equity-PACT Television Production Agreement®’

The Artist shall be paid an engagement fee of not less than £424 for the first day
worked in each and every consecutive seven-day period whilst on first call to the
producer. The engagement fee, which acquires non-theatric rights and the first

UK Network Transmission, is negotiable and should reflect the Artist’s status, role

% While the supporting Artist receives - £73.60 and the walk on £91, both a nine-hour day, only
the walk-on receives repeat fees, which are 100%, and if a further broadcast in the same week is
50%.

77 Artists are engaged under the Equity/PACT Television Production Agreement where a
broadcaster i.e. BBC1, BBC2, ITV, C4 and C5 commissions an independent producer, the
agreement is also used by non-UK production companies and broadcasters i.e. American
producers. The current Agreement (dated 2002), provides the minimum terms and conditions for
all artists (including actors, singers, dancers, voice-over-artists, stunt performers’ and stunt
coordinators) employed in productions commissioned by and produced primarily for exhibition on
television and shall apply irrespective of the source of finance, means of production or of ultimate
use.
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and length of engagement in the production. In addition to the engagement
fee(s), which includes the first day worked in any consecutive seven-day period,
the Artist shall be paid a non-negotiable production day payment of £47 for each
subsequent day worked beyond the first?®. At the time of contract the Artist shall
receive a compulsory pre-purchase of Rest of the World rights excluding all UK
and USA uses at a rate of 35% of their aggregate earnings, which will cover a
period of seven years. The PACT Agreement contains provisions for regional
productions, the Artist is engaged in the same manner as above but the minimum
regional engagement fee is £106. In addition to the engagement fee any days
worked beyond the first, within a seven consecutive period, the Artists shall
receive a production day payment of £47. There are a number of methods of
engagement available within the Agreement i.e. nominated periods, unspecified
periods, eight weeks or more continuous engagement; there are also specific
provisions for one-day only engagements. In appropriate cases artists receive
multi-episodic fees, based on their original engagement fee. The working day is
based on ten hours with one hour for unpaid lunch break; any hours worked in

excess of these hours will attract an overtime payment.
Repeat Fees Structure

The Agreement contains an additional use fee structure; repeat fees are a

percentage of the Artists aggregate earnings.?®

The Agreement contains
provisions for an out of time escalator for older productions being repeated.
Artists receive a share of a 17% royalty for sales of productions to UK cable,
satellite and digital channels. Significantly, Voice over Artists receive a minimum
session fee of £153 for a four-hour session, the repeat structure is applicable on
such engagements. Similarly, Singers performing out of vision receive a minimum
session fee of £153 for a three-hour session; again the repeat structure is
applicable on such engagements. Stunt co-coordinators receive a daily fee of
£470 and/or a weekly fee of £18.80. Stunt performers’ receive a daily fee of £353

and/or a weekly fee of £1412. The repeat structure is applicable on such

% Example of Work over a consecutive seven-day period, 2 days Engagement fee plus a
production day at £47,6 days Engagement fee plus five production days at £47.

B For example for the 2™ UK transmission 55%, 1% USA Network 75% and USA PBS 15%.
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engagements, except that the 35% rest of world payment is incorporated in the
Artists original fee(s). The Equity/PACT Walk-on and Background Artists
Agreement provides for the terms and conditions for the engagement of such
Artists anywhere within the UK (but outside of a radius of 40 miles from Charing
Cross).*® A walk-on Artist shall receive a day rate of £86, where appropriate the
walk-on Artist shall receive multi-episodic, night rate and repeat payments. A
Background Artist shall receive a day rate of £64.10. It is significant that amongst
the different categories who are entitled to basic and repeat fees, the background

Artists are not to be entitled to any repeat fee payments.*’
Details of ITV Agreement
Program Fees and Repeat Fees

In addition to the attendance day payments artists receive a negotiable Program
Fee for each episode of a program that they appear in. This fee covers one
transmission on UK terrestrial television. The program fee is structured to reflect
-where the program is broadcast. The program fee pays for one broadcast on
stations covering up to 25% of the ITV Network.*? A program broadcast on the
whole of the ITV Network (100%) is four times the program fee.® Repeat Fees
based. on the artists program fee are paid for UK terrestrial broadcasts; these are
enhanced for older productions. Artists receive a share of a 17% royalty for UK
cable, satellite and digital channels, overseas and video sales. Singers
performing out of vision receive a minimum session fee of £108.80 for a three-
hour session with overtime paid at £31.00 per hour. Payment of the session fee
provides for one terrestrial transmission in up to 25% of the ITV Network. An
additional payment of £63.00 allows payment across the whole of the ITV
Network. Repeat fees are paid at 100% of the original total recording fees and

the original network payment if appropriate. Voice over artists can be engaged in

% A walk-on Artist shall mean an Artist who is required to exercise their professional skills in
relation to a cast actor and/or in close up to camera and be required to impersonate an
identifiable individual and/or speak a few unimportant words which shall not have an effect on the
overall script or outcome of the story.

% Background Avrtist shall mean an Artist who appears in vision (other than members of the public
in actuality scenes) who shall not be required to give individual characterization or speak any
dialogue except that crowd noises shall not be deemed to be dialogues in this context.

32 The minimum fee is £87.50.

% A minimum of £350.00.
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a number of ways. However, there is no mention of any repeat fees. Stunt
Performers’ and Co-coordinators receive a minimum daily rate. Stunt
coordinators normally receive a higher daily rate than that paid to stunt
performers’. For engagements of one day only to work on one program there is a
minimum payment of twice the negotiated daily rate. There are three categories
of Walk-on Artists under the ITV Agreement with varying wage rates. No mention

is made of eligibility for repeat fees.

It is significant and of note that the categories eligible for repeat fees under the
BBC or the PACT agreement do not find mention under the ITV agreement.
Thus the performers’ under the Independent Televisions own program
productions are not provided repeat fees in the same scale and class as the

performers’ in the productions of PACT or the BBC.
Guidelines - Productions Specifically for the Internet™

In step with the changing technological possibilities ushered in by the digital
media, Equity and the Petsonal Managers' Association have issued guidelines to
performers’ working on projects specifically for the Internet. There appears to be
no guidelines so far evolved with respect to adaptation or transmission of film and
television programs on the Internet. The recommended artist's fees, which allow
producers to show the work on the Internet for up to 6 months on one UK
website, are as follows: a Daily Rate of £100 for working days of up to ten hours
(including 1 hour meal break). A Weekly Rate of £500 for five working days.
Overtime is paid at one fifth of the Daily Rate. The Wardrobe fee has been fixed
at £50 for up to four hours. Rehearsal/ read through £50 for each day or part
thereof. ADR £50 for up to 2 hours. If the producer wishes to extend the 6 months
limit or show the work on more than one website then there are additional fees to
be paid. There are also other payments to be paid for other uses. Special rules
apparently have not been published regarding the usage of audiovisual
productions meant for theatre or television or video through the Internet
streaming media. But the saving of the right of the trade union to bargain for and

extend its jurisdiction to present and future technological possibilities of

% See <http://www.equity.org.uk/content/383.htm >. Rates as on October 2001, site as on 26"
December 2004.
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exploitation keeps the jurisdiction for collective bargaining and terms of contract

open.

It is noteworthy that even voice over artists have been streamlined by these
agreements. With respect to these categories it is important to note that the scale
of minimum payments encompasses the repeat uses as well. Thus with a single
down payment, the producer purchases the rights of either the specific
application of the dubbed voice or gets to use it for a particular period of time or
gets to use it in a area. Particular rights for specific minimum payments have
been set down in the tariffs table.’®* The valuation of the artist is measured

according to the number of words and the kind of situations he has to manage.
Equity Members' Pension Scheme>®

This scheme allows Equity members to invest for the future and is the only
scheme into which the BBC, |TV, PACT and TAC companies, BBC Radio and
West End theatre producers plus The Royal National Theatre, The Royal
Shakespeare Company, The Globe and Disney (UK) Theatrical pays. Equity
members who sign up to the scheme have the personal pension in their name

and hold all the policy documents.

Collective Administration of Performers’ Rights in the United Kingdom

Audio Rights

The administration of audio rights in recorded audio performances of the
performers’ in the U.K. are entrusted for administrative purposes to two
organizations called PAMRA (Performing Artists Media Association) and the
other AURA UK (Association of United Recording Artists). PAMRA was set up in
the year 1995 in anticipation of the proposed law by which the performers’ in the
sound recordings were to be eligible for royalty payment upon broadcast or

performance of the record in public. This law reached the public space in the year

% < http:/iwww.equity.org.uk/content/947 .htm> as on 1% January 2005. . The agreement also
gseals with payments for rendering multi episodic work.
Ibid.
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1996(December 1996)*". The membership of the organization is open to both
citizens and non-citizens of the United Kingdom who have a commercially
released recording *®. Performers’ are divided into the following categories for the
purposes of administration and distribution: non-featured performer®, featured
performer*®, contracted performer*' and other featured performer*?

PAMRA in association with PPL collects the income generated from the
broadcast of commercially released recordings from broadcasters and public
performance venues which is shared between the record companies and the
performers’ who have contributed to the recordings*®. The distribution system
only pays out on tracks that have received airplay. There is only one distribution
scheme in operation in the UK and it applies to all performers’ whether featured
or non-featured (session players). The arrangement of granting PAMRA the
representation of the performer is beneficial to the performer because PAMRA
has a team of specialists working in the realm of complicated royalty claims with
an in-depth knowledge of musical copyrights in the national as well as
international terrain®*. The management is tuned in on the play lists of
broadcasters and public performance venues and therefore there is no default as
the trail of the record is always followed by the collecting society any where in the

world. This is facilitated because of the understanding reached with sister

<http Ilwww pamra.org.uk/pamra_explained_main.htm> as on 1st January 2005.

<http Ilwww.pamra.org.uk/new_members_main.htm> as on 1st January 2005.

This may be because they are citizens of a qualifying territory or because, though ineligible as
performers’ themselves (for example they may be a US national or resident) they recorded some
of their tracks in the UK.

% Ibid. Commonly known as session musician or singer. A performer who has been engaged for a
fixed period of time, specifically to make one or more recorded backing performances which
subsequently are included in the sound recording or whose performance is included in a sampled
sound recording.

* Ibid. all performers’ who do not fall within the non-featured category as described above are
treated as featured performers’. The interim distribution scheme provides for two categories of
featured performers’.

' ibid. A Featured Performer who is bound by an exclusive agreement entered into directly or
indirectly with the record company producing a recording, to perform on it but excluding
azgreements to do session work.

“ZIbid. This includes those who are not either non-featured or contracted performer, Guest artists
or non-contracted members of a featured band or artist, fall into this category

<http /iwww.pamra.org.uk/fag_main.htm> as on 1st January 2005.

“ Since 1996 PAMRA has succeeded in signing exclusive agreements with Japan (CPRA) and
Switzerland (SWISSPERFORM) and reciprocal agreements with Austria (LSG), Belgium
(URADEX), Canada (ACTRA), Croatia (HUZIP), Denmark (GRAMEX), Estonia (EEL), Germany
(GVL), Greece (APOLLON), Republic of Ireland (RAAP), Italy (IMAIE), Malaysia (PRISM), Mexico
(AND1), The Netherlands (SENA), Poland (STOART), Romania (CREDIDAM), Russia (ROUPI)
and Spain (AIE). Between 1997 and 2004 PAMRA secured over £7.5 million in overseas revenue
from these agreements.
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societies across the world in other countries. It does not charge the members
additionally for the overseas services. The team working in this regard are also
experts in account management that maintains a state of transparency in its
management of the performers’ accounts. A major high light of PAMRA has been
the fact that there is absolutely no joining fee and the functioning is streamlined
or supported by indirect means of apportioning the proceeds from the U.K
royalties -8.5% of the total proceeds as administration fees. The organization
works alongside key lobbying groups both in the United Kingdom as well as in the
international zone for effective representation of the members' interests*®. The
close rapport and interdependence that is required between the performers’
organizations and the producers and the other factors is reflected in the initiative
for new ties and bonds in this respect.

The performers’ forum was formed in the year 2001 bringing together all the
diverse performers’ organizations in order to interact with the Phonographic
Performance Limited. This has been reflected in the new scheme of unifying the
collection and distribution of UK and overseas royalties into a single service®.
The PAMRA also has a user friendly method of the performer being

communicated the play list and exploitation and remuneration from the same*’.
Distribution Policy of the Society

Under the distribution policy of the society, distribution to featured performers’

and non-featured performers’ is to be treated separately and only one

*S <http://iwww.pamra.org.uk/international_main.htm> as on 1 January 2005.

The claims are automatically registered with overseas societies where operational agreements
are in place, ensuring up to date, global coverage. All foreign equitable remuneration collected
through the bilateral reciprocal agreements is paid through without deduction and payments are
not subject to withholding tax in the country of origin. PAMRA agreements enable to access
overseas societies' play lists. PAMRA search these both by computer as well as manually to find
income for our members. This allows it to proactively correct any track information where
performers’ are incorrectly credited. PAMRA has been a key player in designing and developing a
track based exchange system known as SIREX, but also actively uses the SCAPR exchange
format known as SDEG in order to maximize revenue for UK performers’ by using alil
technological exchange mechanisms in use by each society. .

“ Ibid. Since the beginning of 2004 PAMRA has begun the process of transferring its existing
agreements and negotiating all new agreements with overseas societies through the Performers”
Forum. This ‘single pipeline’ will take care of the coliection and distribution of overseas revenue
for all UK performers’.

*7 Ibid. <http://www.pamra.org.uk/instructions_main.htm >as on 1st January 2005.
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contribution per track would be recognized for each performer*®. The two reserve
funds previously established - one for featured performers’ and one for non-
featured performers’ will be maintained by taking a small percentage (fixed at 5%
for revenue year ending November 1999) of the revenue allocated to each
relevant track at the time of distribution. These funds will be used to meet certain
claims, e.g. where a performer subsequently proves his/her performance on a
recording whose play was not reported to PPL. The percentage to be retained will
be reviewed from time to time. It is intended that, where feasible, performers’ on
a given track, where they all agree, may decide how they want their revenue to
be shared and must then notify their agreement to PPL*’. The agreed distribution
rules are applied to all performers. If a performer does not agree to the rules or
how they have been applied, he/she can bring the issue to a Mediation
Committee. This does not, however, affect a performer's statutory right to make a
reference to the Copyright Tribunal. The distribution rules provide that the
featured performers’ will be allocated 65% of the performer revenue allocated to
a track, except where the conductor is the only featured performer, e.g. on a
symphonic work, the conductor's allocation will be 32.5%. Allocation is on a per
capita basis but a contracted featured performer shall be allocated double the
share received by each other featured performer. The balance (35% or 67.5%) is
allocated to a non-featured performers™ fund. Non-featured performers’ are paid
from this fund according to how many performers’ are on the track and on an
agreed range of percentage shares. It is also carefully provided that Interest
accrues to all undistributed performers’ allocations. The minimum payment level
to an individual performer is £25. Money allocated to the performer from all
sources will be held on account until it reaches this minimum level (by the

addition of subsequent allocations and interest), when payment will be made.

Audiovisual Rights Administration

Depicting an interesting amalgam of collective administration and collective

bargaining agreements, the British performers’ trade union in the year 1998

“ <http://iwww.pamra.org.uk/distribution_scheme.htm> as on 1st January 2005.
“ Performer Share Agreements (PSA): Procedures to offer these facilities are still under
discussion.
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undertook to commence the administration of rights acquired by the performer
through the collective agreements entered into by Equity on behalf of them and to
administer the same in their behalf. The collective administration society was
called as British Equity Collecting Society®®. it was appointed as the direct agent
for collecting the dues of remuneration to the members in accordance with the
terms set down in the memorandum of association and articles of association.
Remuneration has been defined as any income or remuneration arising or
payable to the performer. Performers’ Remuneration is defined in the BECS
Memorandum of Association. It means any income or remuneration arising or
payable to performers’ arising from: The rental of a film recording or a sound
recording in the UK by way of the exercise of the rental right or in the alternative
by exercising the right of equitable remuneration for rental in the United
Kingdom®' and in any other countries. The rental of film recording, any blank tape
levy or other levies on copying media or devices, cable retransmission of
programs incorporating their performances and any other right of a similar
collective character, which the BECS Board of Management resolves that it
should be collected by BECS.*?

Income of the Society

Other than represent the members in the collection of their dues, BECS does not
take an assignment of rights from the members allowing the members to retain
the individual or collective right to bargain the transfer of certain rights.>> The
members also have the freedom to withdraw at any time from their entrustment to
the collecting society. BECS also enters into agreements with other societies
where those societies do not have the ability to identify performances individually.
In such circumstances BECS would enter into an agreement with the society for
the entirety of the British repertoire and then distribute the revenue collected to all
performers’ involved whether members or not, without in any manner of

discriminating or penalizing non members or non British performers’ who appear

% <http://www.equitycollecting.org. uk/equitycollecting/About. aspx > as on 1% January 2005.

' Under S 191 and 182C of the 1988 Act or S 191G of the 1988 Act.

32 <http://www.equitycollecting.org. uk/equitycollecting/HowToJoin.aspx> as on 1° January 2005.
> <http:/iwww.equitycollecting.org. uk/equitycollecting/SourcesOfincome.aspx> as on 1% January
2005
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in British fixations. Societies are also expected to take all efforts to identify the
performers’ of nonmembers and for whom on whose behalf the society holds
revenue.>® To facilitate this objective the society exchanges crucial data with its

counterparts in other countries.

Collective Bargaining and Administration in France

One of the major highlights of French law of protecticn extended to the performer
has been the fact that fundamentally the performer has been considered to be an
employee under the French law. This is also starkly different from the British
approach where in it is made sure that there is no confusion with respect to the
status of the performer as an independent person. The performers’ status in
France is determined by the collective bargaining agreements and by the statute
law that includes the authors’ rights law as well as the labor law®. The safeguard
clause has been enjoined in the authors’ rights code or the intellectual property
rights code adopted in the year 1985 there by safeguarding the traditionally
recognized authors rights from the novel extension covering those in the relate
rights®®. The audiovisual performers’ in France have been provided with rights to
equitable remuneration under the French authors rights law. The following

instances invoke the right to equitable remuneration.
Private Copying

Under French author’s rights law, remuneration from private copying is instituted
as a legal license by virtue of which remuneration is collected from makers and
importers of blank audio and video recording media. The remuneration is a
compensation for authors, performers’ and producers for the loss of income
caused by private copying in the music and audiovisual sectors® . A commission

composed of high-ranking judges; representatives of rights holders and users fix

4 <http:/iwww.equitycollecting.org.uk/equitycollecting/Distribution.aspx> as on 1* January 2005

%% Article |-762-1 of code du travail- Labor Code France.

* (Art.211).

*” The remuneration for private copying of videograms is between 0,43 € and 8,80 € per blank
commercial recording medium.
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the remuneration amounts. The remuneration is collected for rights holders by
two agencies: SORECOP® and COPIE FRANCE®®. These agencies represent
the three different groups of rights holders such as authors, performing artists
and producers. In the audiovisual sector performers’ are represented by ADAMI®
and SPEDIDAM®".

According to Article L. 311-7 of the French Intellectual Property Code,
remuneration from private copying in the audio sector is to be divided in the
following manner: 50% to authors, 25% to performers' and 25% to phonogram
producers. According to the law the remuneration from private copying in the
audiovisual sector is to be divided in the following manner: 1/3 to the authors, 1/3
to the performers’ and 1/3 to the producers. The remuneration is inalienable,
which means that right holders may not assign it contractually to another party.
Remuneration due to performers’ represented by ADAMI and SPEDIDAM is
divided in the following manner: — Audio sector: 50% to SPEDIDAM and 50% to
ADAMI. The division in the audiovisual sector is 20% to SPEDIDAM, 80% to
ADAMI.

Cable Retransmission

With regard to cable transmission of existing television programs and
simultaneous and unabridged re-transmission on cable, there is a collective
agreement between the television channels (TF1, France 2 and France 3),
ANGOA (a body representing film producers’ associations) and performers’ trade
unions (SFA).°2 ADAMI has been appointed by the parties to represent

* Société de perception et de répartition de la rémunération pour la copie privée sonore.
% Socigté de perception et de répartition de la rémunération pour la copie privée audiovisuelle.
8 Société civile pour f‘administration des droits des artistes et musiciens interprétes (ADAMI).

%' Société de perception et de distribution des droits des artistes-interprétes de la musique et de
la danse (SPEDIDAM).

% Syndicat Frangais Artistes-interpreters (SFA) — French trade union of artistes —interpretes. It
was founded in the year 1890. it had collaborated with the British Actors Union to found the
International Federation of Actors. It has played a major role in consolidating opinion related to
issues with respect to performers in audiovisuals in the European union. It has under its head the
all of artiste —interpretes other than orchestra and the instrumentalists. 1t is due to the work of SFA
that the presumption of wage earning rights, rights of use on recorded work as well as rights
related to ownership of authorship have been bestowed on the artistes. ADAMI- the trust
company of the rights was created by SFA in the year 1955.(F.N.contd.on next page) . See
<http://216.239.37.104/translate_c?hl=en&u=nttp://www.lefcm.org/membres/sfa.htmi&prev=/searc
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performers’. The agreement is administered by ADAMI. The level of remuneration
is determined as a percentage of the turnover of the television channel from
cable distribution and is distributed individually to performers’. Performers’ are
compensated for cable retransmission of their performances under collective
bargaining agreements as a percentage of the revenues from exploitation.
Remuneration is regarded as a supplement to their salary. Performers’ do not
receive additional remuneration for cable retransmission under author’s rights
law.

Individual Standard Agreements

Television

There exists no standard agreement for performers’ in film production in France.
With regard to television there exists a model standard agreement, ‘Contrat
d'engagement d‘artiste-interprete’ which is drafted in conformity with the
collective bargaining agreement for television and forms an addendum to the

collective bargaining agreement.

Advertising

In the realm of advertising, there exists an individual standard agreement.®® The
purpose of the contract is to serve as a model agreement for contracting parties
in the advertising sector. The contract is concluded between the performing artist
and the production company of the advertisement. In the contract the performer
authorizes the advertiser and/or agency to exploit the audiovisual work according
to the terms of the contract. The exploitation license of the audiovisual recording
covers exploitation in the following media:(1) Television both in France and
abroad;(2) Cinema theatre distribution;(3) Cable distribution;(4) Satellite
distribution;(5) Broadcasting in a local television network;(6) Broadcasting in a
closed television network;(7) Video, CD-ROM; CD-I; Internet exploitation; and (8)

h%3Fq%3DLe%2Bsyndicat%2Bfrancais%2Bdes%2Bacteurs%26h|%3Den%26Ir%3D0%26ie% 3D
UTF-8> as on 1* February 2005.

8 “Contrat artiste-interprete pour I'utilisation d'enregistrements publicitaires audiovisuels”. This
contract has been drafted with the participation of representatives of the Syndicat frangais des
artistes-interprétes, ADAMI, I'Union des annonceurs and L'Association des agences de conseils
en communication.
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use of images or recorded sounds constituting a part of an audiovisual work®.
The recommended types of payments in the model agreement are all based on
the types and frequency of use (annual lump-sum payments, payments per
transmission etc.). No buy-out payments are mentioned in the model contract. it
is significant that there is no collective bargaining contracts in France with respect
to the field of advertising but the standard individual contracts have been
formulated for this area of work for the artist. However there are no such model

agreements for the performing artist in films.

Collective Administration of Rights

Collective administration of performers” rights in the audiovisual sector under
French law is divided between collective bargaining agreements negotiated by
performers’ and producers’ trade unions on the one hand, and collective
administration of certain rights and remunerations by performers’ collecting
societies. Performers’ in the audio visual sector in France are almost always
working as employees in audiovisual productions and their rights and obligations
are thus determined in the first place by collective bargaining agreements and
individual employment contracts. The field is marked by three prominent
collective bargaining agreements in the audiovisual sector for actors. The oldest
of the lot is the Convention collective de travail de Ila production
cinématographique (actors) that dates from September 1967.%° It is an annual
renewable agreement®®. Some of the prominent features of the agreement are as
follows.

Ambit of the Agreement

The ambit of the agreement covers producers who are headquartered in France.

The Convention regulates the rights of producers and actors for productions of

64 According to the model contract remuneration for performers’ should be paid according to the
terms of a protocol signed by the contracting parties on 28 April 1986. In practice this has often
not been the case.

In addition there exist three specific collective agreements for musicians. Ms. Mary
Saluakannel, Study on Performers’ Contracts and Remuneration Practices in France and
Germany, published by WIPO, 2003, presented at the ad hoc informal meeting on audio visual
performances held on November 6 and 7, 2003, p.11.

® 1t has been concluded between La Chambre syndicale de la production cinématographique
frangaise on the one hand, and Le Syndicat frangais des acteurs and Le Syndicat national libre
des acteurs on the other.
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which the producer has its headquarters in France. It applies to all productions
taking place in France and its territories, and to French productions taking place
abroad. However, this is subject to the condition that it would not be contrary to
the law or professional practices of the place where the film is being shot. It also
applies to all foreign films or parts of films being shot in France by a foreign
producer, regardless of the language of the film. This is significant provision as
foreign actors acting in French productions or French actors acting for French
productions outside the state would be covered by the terms of the agreement
provided the membership norms are fulfiled. The language of the film does not

create any exception to this rule®’.

Format of Agreement

One of the fundamental prerequisites of engaging an actor under the terms is that
the all engagements of actors must be made through written agreements before

work has begun.®

Non-Derogation

There should not be derogation from the minimum guarantees envisaged in the
convention. All individual contracts must refer to the Convention or incorporate it
in its totality or in a condensed form. No clause in the individual employment

contract may be in contradiction to the Convention.®®

Remuneration

The Convention provides for the minimum remuneration to be paid for daily work
in employment relations of different lengths, or for other kinds of engagements. It
also contains specific clauses with regard to remuneration for post-

synchronization work.

57 Ms. Mary Saluakannel, Study on Performers’ Contracts and Remuneration Practices in France
and Germany, published by WIPQO, 2003, presented at the ad hoc informal meeting on audio
\slgsxal performances held on November 6 and 7", 2003, p.11.

. 9.
% Art. 10. Ms. Mary Saluakannel, Study on Performers’ Contracts and Remuneration Practices in
France and Germany, published by WIPQO, 2003, presented at the ad hoc informal meeting on
audio visual performances held on November 6 and 7", 2003,p.12.
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Assignment

A most conspicuous omission is that the Convention does not contain any
clauses with regard to assignment of rights to the producer’®. Though it does
provide a safeguard that if the individual employment contract does not stipulate
otherwise, the producer has the right to re-assign part or all of its rights. (It can be
said that this does carry an element of presumption of assignment). In this case
the assignee of rights is liable to the performer for fulfiling the terms of the
agreement. The producer or other assignor of rights remains in any case jointly

liable to the actors for fulfilment of the contract’’.

Authors’ Rights Implementation Agreement

The highlight of the second agreement was that its implementation rationale was

the execution of the French authors rights law of 198572

A Mandatory Agreement

This agreement has been made mandatory by the decision of the Ministry of
Culture. Therefore there is no possibility of contracting out of this agreement.
The agreement fixes the minimum remuneration to be paid by the producer to the
performer that varies according to the purpose’. This salary is subject to revision
according to the applicable professional agreements.

Retums Supplemental to the Salary

A distinguishing feature of this agreement from the aforementioned agreement is

that, as a supplement to this salary the producer must pay to a collecting society

0 Perhaps the reason could be that the French law supplements the silence in this regard.
Further this is more of a conventional agreement with labor norms being at the center of the deal.
The aspect with respect to secondary uses or extent of assignment has not been given impetus.

"' Art. 17.1bid.

2 Accord spécifique concernant les artistes interprétes engagés pour la réalisation d’une ceuvre
cinématographique .In particular sections 19 9art 212-4 and article 20( art L212-5). It was
concluded between La Chambre syndicale des producteurs et exportateurs de (f.n.continued)
films frangais, L.'Association frangaise des producteurs de films, L'Union des producteurs de fiims,
on the one hand, and the Syndicat frangais des artistes interprétes (SFA-C.G.T.) and Syndicat
des artistes du spectacle (SY.D.AS. -CF.D.T.).

* According to the 1990 agreement the fee (cachet) must be a minimum of 1,637 FRF or 900
FRF for cinema theatre distribution in public cinemas, 560 FRF for broadcasting, 177 FRF for
video distribution for private use.
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an amount of two percent of the net returns from exploitation after the film
production has broken even. The monies received by the collecting society are
distributed to performing artists on a prorata basis with regard to their initial
salaries. However a ceiling has been placed on the fees exceeding a particular
limit.™

Criteria of Break Even

In order to facilitate the distribution of this revenue a significant criteria needs to
be fulfilled. It is only upon a break-even being achieved from the revenues of the
film that the return supplemental to the salary needs to be distributed. The film
production costs to be taken into account in determining the break-even point of
the production. This is rendered by means of a separate ministerial decision’®.
Importantly the producer must inform the collecting society about the cost of the
film. The producer must deliver to the collecting society the following information
about the costs of the film: List of the interpreting artists engaged in the
production of the film, the number and the amount of fees (cachets) paid to each
performing artist taking into account the eventual maximum amount of fees as
defined in Article 1 of the agreement, the amount of net revenues collected by the
producer in France for each exploitation mode and the amount of net revenues
collected from foreign exploitation’®. The information must be produced after six
months have passed from the first act of exploitation of the film. The amount of
net income and eventual payments need to be paid annually to the Collecting
society.

Arbitration Commission

This was established following the mandate of the authors’ rights law.”” The
objective of the commission is to be a forum before which the parties submit their
disagreements with regard to interpretation and application of the agreement.
This commission is required to convene within a period of 30 days after the other

union has submitted a case to arbitration. In default of the commission not being

™ The fees surpassing seven times the current minimum fees, or a daily fee over 11,459 FRF are
not, however, taken into account.

® Ms. Mary Saluakannel, Study on Performers’ Contracts and Remuneration Practices in France
and Germany, published by WIPO, 2003, presented at the ad hoc informal meeting on audio
visual performances held on November 6 and 7", 2003, p.12.

® Ms. Mary Saluakannel, op.cit.,p.13.

" Article L.212-9 of the Intellectual Property Code.
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convened by the stipulated time, the parties are entitled to take recourse to the

competent jurisdiction or forum.

Artiste’s in Television

The rights of performers’ employed in television broadcasts (emissions de
television) are regulated by a collective bargaining agreement concluded
between the unions representing performing artists’®> and French television
channels.”® The Convention regulates the relationship between the employing
organizations having signed the contract and performing artists employed for
production of television broadcasts.

Subject Matter and Jurisdiction

The categories of programs, which are considered as television programs in
terms of the Convention, are dramatic programs, programs consisting of reading
aloud, programs other than dramatic, lyric or choreographic, lyric programs and
choreographic programs.

It is important to note that the satellite transmission of programs is subject to
special agreements, forming addendums to the present Convention, between the
concerned audiovisual communication organizations and the contracting unions.
For all other secondary uses performing artists are entitled to supplementary
remuneration as agreed in an annex to the Convention.?’ Besides other rights
provided to the artist the agreement provides remuneration for secondary uses of
the programs. It covers regional and national rebroadcast of television programs.
Importantly the secondary remuneration is not dependent on the break-even

devised with respect to films (discussed earlier) rather it is a complement to the

® Convenlion collective nationale 1992-12-30 des artistes-interprétes engagés pour des
émissions de télévision. L'Institut national de lacommunication audiovisuelle (INA), L'Union
syndicale des producteurs de programmes audiovisuels and La Société Pathé-télévision on the
other hand (hereinafter the Convention).

™ Le Syndicat frangais des artistes-interprétes, Le Syndicat des artistes du spectacle, Le Syndicat
national libre des acteurs and Le Syndicat Indépendant des Artistes-Interprétes.

% An agreement (Accord "Salaires”) was concluded on 20" July 2002 between the employers’
and employees’ (performers™) organizations fixing remuneration for secondary.uses, national and
regional re-broadcasting of television programs and for cable and satellite transmission of
television programs.
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salary and is calculated as a percentage of the net income of the producer. The
percentage that is to be taken into account is set down by a legal mechanism.®!
The producers’ net income is taken to be the gross revenue reduced by a lump
sum of the 20% of the total covering the cost of assignment of the rights. It is
noteworthy that digital media uses like pay per view and video on demand is like
wise remunerated as included under secondary uses.®? The Convention includes
special provisions with regard to retransmission of recordings of events, which
means broadcasting an event either directly or by delayed television broadcast.
Performers’ are remunerated for these retransmissions under the conditions
specified in the Convention.

It is important to note that a few uses are included automatically as having been
consented for exploitation by the performer upon the receipt of the initial salary.
For instance the first analogue broadcasting on national territory and the
simultaneous retransmission of this broadcast by one of the means of

transmission covered by the agreement.®

Ambit of the Agreement

The Convention is applicable in France and abroad in respect of programs
financed and produced entirely by one or more of the employers or at their
request .The Convention stipulates in detail the conditions of employment, which
must be included in the individual employment contract. According to the
Convention the remuneration covers first transmission in France made by an
employer having signed the Convention, by every mode of transmission covered
by the Convention (broadcasting, cable retransmission...), or once on the French
territory, or several times in certain regional or local areas as defined by the
Convention. In exceptional circumstances and after having consulted the Unions
the Convention may also cover first simultaneous transmission by all means of
transmission (broadcasting, cable, collective antennas etc.) If the program is not

meant for first transmission by any means of transmission for which the

%'Ms. Mary Saluakannel, op.cit., p.17.

*2 Ibid.

®Ms. Mary Saluakannel, op.cit.p.17.In addition to this agreement, which replaces in part the
addendum 1 of the Convention, The Convention includes seven other addendum fixing
remuneration for different kinds of uses of performances by one or more of the employing
audiovisual organizations. All this remuneration is supplementary to salaries.
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contracting employers are entitled, the contract of the performing artist shall
define the means of permitted television exploitation.®* The agreement has also
listed a version of permitted exploitation. Non-commercial uses of television
programs are covered by the contractually agreed remuneration.®®

According to the Convention the restrictions relative to uses mentioned above
need to be communicated to the users, who must ag:ee not to use the recordings
for other than the permitted uses and not to reproduce or re-assign them to a
third party with or without payment. In cases where the parties or performing
artistes do not belong to the contracting unions then the provisions concerning
remunerating authors as specified by the ministry of labor will be applicable. This
guarantees a minimum of security to the performing artist, as the absence of a
collective contract would not make them vulnerable to exploitation. In order to be

protected by the labor law measures or other governmental initiatives thee is no
need to be a union member.

Musicians

Three agreements influence the remuneration patterns of musicians’

contributions to films and television.®® There is an agreement to streamline the

remuneration and work of the musicians in cinematograph fiims.®” Besides

% Article 5.2.2.

8 (a) Use of programs in connection with professional markets, exhibits and events, in which
either of the contracting organizations is represented or television as such is featured (étre mise
en valeur),

(b) use of television programs for technical experimentation purposes without communicating
them to the public by normal means;

(¢) exceptional use of programs by public interest organizations other than maisons de

la culture, museums and educational establishments~in connection with specific events for the
purposes of raising the knowledge in specific cultural or social sectors under certain strictly
defined circumstances;

(d) Use of programs in exceptional circumstances by French governmental representatives in
connection with events promoting French culture and organized on their own initiative. This use
may not consist of transmission by television channels or exhibition in commercial cinemas.

* Ms. Mary Saluakannel, op.cit.,p.18 .

Convention collective nationale des artistes musiciens de la production cinématographique
(Convention collective nationale 1964-07-02. It is concluded between the Chambre syndicale des
producteurs et exportateurs de films frangais and the Chambre syndicale des éditeurs de
musique légere on the one hand, and the Syndicat national des artistes musiciens de France et

d'outre-mer (S.N.A.M.) and Syndicat des artistes musicians professionnels frangais de Paris et
d'lle-de-France, on the other hand.
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stipulating the working conditions including the duration and the remuneration to
be paid for the work®. It lays down the conditions for further use and lays down
the necessity that further use other than that stipulated by the terms of the
agreement would essentially require a separate agreement. This collective
convention from 1964 regulates the rights of musicians in respect of recording
their aural performances or instrumental performances of musical works in
connection with cinematographic works intended for world-wide distribution. One
of the drawbacks critically noticed in this agreement has been that it has not been
extended in its sphere of application to non-parties. Further the exact

jurisdictional ambit of the agreement and to what extent it is still being used.
Commercial Use of Film Music

There is a specific distinct agreement with regard to secondary use of film
Music®®. The agreement regulates the use of film music for the making of
commercial phonograms. If the use of film music for a commercial phonogram
exceeds 20 minutes, a separate remuneration is due to the musicians having
participated in that recording. The remuneration is paid by the phonogram
producer, and is defined as a lump sum depending upon the number of
musicians participating in the recording. This agreement is administered by the
collecting society SPEDIDAM on behalf of musicians. This agreement too is
handicapped by lack of clarity in its application to non-parties and the extent to
which it is applied in practice.*

The rights of musicians employed to perform in television programs are dealt
with in separate collective bargaining agreement. The agreement sets the terms
of the basic remuneration (cachet initial), and all complementary remuneration is

subsequently calculated in relation to this basic remuneration.®' The structure of

% Remuneration is based on the type, length and time of day of the recording session. The

remuneration schedules depend on the type of instruments played.

Protocole d'accord concernant l'utilisation secondaire des enregistrements de la musique de
films {Protocole d'accord 1960-07-29). This memorandum of understanding is concluded between
the same parties as the collective convention for musicians’ rights in film production.

% Ms. Mary Saluakannel, op.cit.,, p.18

*! “Protocole d’accord du 16 mai 1977 modifié par I'avenant du 5 mars 1987 relatif aux conditions
d'emploi et de rémunération des artistes musiciens employés dans des émissions de télévision”.
The agreement is concluded between the Syndicat national des artistes musiciens (SNAM)®' and
Syndicat des artistes musiciens de Paris et de la région parisienne (SAMUP), (F.N. Contd.)
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remunerating musicians in the agreement is based upon the same principles as
the corresponding collective bargaining agreement with actors.

A distinctive format of remuneration is followed for services relating to recording
of sound from that followed for television services. For recording of sound the
basic recording session shall not exceed 20 minutes, after which a complement
of five percent of the basic remuneration for each minute surpassing 20 minutes
must be paid to musicians.®?

It is noteworthy that the initial salary also covers the grant of rights for a particular
extent of initial use. With regard to television services the basic remuneration
covers the first broadcast on French territory and over-sea territories and
simultaneous cable transmission for the same territory.>* The duration for which
the musicians are entitled to this remuneration is for a period of fifty years. It is
calculated from the period following the first broadcast. The musicians are
entitted to a complementary remuneration for further uses of their fixed
performances according to the terms of the Agreement.®® For a complete
retransmission of the program musicians are entitled to 25% of their initial
payment.®®> The musicians are entitled to a supplementary remuneration as
agreed between the European Broadcasting Union and the International
Federations of Musicians and Actors for licensing the program among Eurovision
countries.

A separate tariff policy is in place for commercial uses of the musicians’
performances. Musicians are entitled to 37.5% of the net income of the
assignment. The remuneration is paid pro rata in relation to the initial
remuneration for each musician.*® Musicians are entitled to a supplementary
remuneration to be negotiated between musicians' unions and the commercial
exploiters of their programs for the following modes of exploitation namely

commercial cinema theatre exhibition or video transmission in a cinema,

and on the other hand, the former public sector broadcasting societies, “T¢lévision francaise 1
(currently TF1)", "Antenne 2 (currently FRANCE 2)", "France régions (currently FRANCE 3)” and
I'Institut national de l'audiovisuel (INA).

% Article 4 of the Agreement.

% Article 17 of the Agreement.

* Ms. Mary Saluakannel, op.cit., p.19.

% See Article 18.

% Articles 20 (exchange of programs) and 21 (other commercial uses).
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exploitation in the form of derived rights such as producing a commercial

phonogram and commercial video exploitation for entertainment programs.
Non-Commercial Uses of Programs are Covered by the Initial Remuneration®’

Non-commercial uses are defined in the same manner as in the corresponding
collective bargaining agreement for actors. Musicians are paid a certain
percentage for the pre-sales of programs to commercial television channels,
cable networks, local stations and to TV5. The percentage is based upon the
number of spectators or satellite connections, and the number of emissions
determined separately for each television channel.® A significant feature of
distinction between the collective bargaining agreement for actors and the
collective bargaining agreement for musicians is that the rights of the latter is not
to extend beyond the parties to the agreement. To sum up it can be inferred that
the musicians are paid for the use of their performances in television programs
separately for each use and all additional payments are supplementary to their
salaries and thus include the corresponding social security benefits.’® Even if this
agreement is handicapped by its non extension to non-parties, it seems to be in
use by the majority of television channels and thus it acts as an example for

remuneration practices for television channels not bound by the agreement.
Agreements Concluded Between Producers and Third Parties

Performing artists are not usually aware of the contracts concluded between
producers and third parties.’® it is the producer of the audiovisual work who is
responsible for fulfilling the contract towards performers’. The initial producer
remains liable even in case she has transferred her rights totally or in part to a

third party. Because this principle has not always worked in a satisfactory

*" Ms. Mary Saluakannel, op.cit.,p.20 .

* Articles 24-1 and 24-2.
% Ms. Mary Saluakannel, op.cit., p.20.
' 1q.,p.22.
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manner, performers’ would wish that their rights be transferred to a coliecting

society for administration on behalf of the producer.'®'
Collective Administration of Rights by Collecting Societies

The central collecting society administering performers’ rights in the audiovisuatl
field is ADAML.'? |n general terms it can be said that ADAMI represents actors
who are entitied to a credit in audiovisual productions. This includes both actors
and musicians having central roles in audiovisual productions. The other
collecting society representing performers’ in the audiovisual field is
SPEDIDAM,'® representing backstage performers’' and other performers’ not
entitled to credits in the productions. In this connection we should also remember
that the French author’s rights law also makes a distinction between key actors

and supporting actors.
Rights Administered by ADAMI -Remuneration from Secondary Rights

ADAMI has been given mandates from private producers for administering rights
in television programs. In the field of cinema ADAMI collects and distributes
remuneration for all uses of films in its application of the collective bargaining
agreement relative to cinematographic production (I'accord conventionnel
cinema). This Convention has been extended to cever all rights holders in film
production, including those not represented by the contracting parties. In this
connection it is important to note that under the collective bargaining agreement
residuals are paid as salaries, which means that they include all social security
benefits. Thus residuals paid out as part of salary are more advantageous to
performers’ than copyright. SPEDIDAM deals with remuneration from private
copying, equitable remuneration and general rights or exercise of exclusive

rights.'® A most significant highlight of the collective administration pattern has

'9"Ms. Mary Saluakannel, op.cit., p. 35.

92 Société civile pour I'administration des droits des artistes et musiciens interprétes ((ADAMI). In
total, ADAMI administers over 200 000 individual accounts of right holders.

"% Société de perception et de distribution des droits des artistes-interprétes de la musique et de
la danse

104g ee,
<http://216.239.39.104/translate_c?hi=en&u=http://www.spedidam.fr/3_spedidam/31_perception.
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been that any use of the recording other than those envisaged in the agreement
would require a fresh written authorization. it also assuredly invokes the right of
the performer to the complementary remuneration for the fresh exploitation. For
instance when the performances authorized for use in sound records are used for
the films and vice versa.'® The royalties and remuneration received by the
collective administration society is distributed directly between the recipients. The
overhead expenditure of the organization is recovered by means of the deduction
made of a reserve meant for this purpose.’®

The distribution is proportional to the participation in the recordings carried out by
the artiste interpretes. This is attested by the attendance sheets of the artistes.
The distribution is also based on the surveys based on different kinds of music
like popular, film and traditional.’’ With respect to the distribution of equitable
remuneration too the participation in the recordings is taken into account'®,
Further the duration of the diffusion of the sound records and the number of times
is also taken into account. In the absence of a statement regarding the diffusion,
the amount to be disbursed is calculated according to the participation of the
performer in the recordings. Percentages fixed by the board would be multiplied
with the recording statistics of the artiste interpretes. Any other uses not covered
by the rights of private copying and those of equitable remuneration are
administered by SPEDIDAM.

Intemet Uses and Collective Agreements -SPEDIDAM

The availability of the music to the public on the Internet in that they are
recordings not intended initially for this use constitutes a secondary use. This

requires a written preliminary authorization of the SPEDIDAM acting on behalf of

htm&prev=/search%3Fq%3DSPEDIDAM%26hl%3Den%261r%3D%26ie%3DUTF-8> as on 1%
February 2005.

‘% fhid.

'% The distribution between the recipients (or not associated associates) is carried out during the
first quarter following the exercise concerned. A second distribution can intervene in the current of
the year.

"7 Proceeds from private copying.

®see,
<http://216.239.39.104/translate_c?hl=en&u=http://www.spedidam.fr/3_spedidam/32_repartition.h
tm&prev=/search%3Fq%3DSPEDIDAM%26h|%3Den%26Ir%3D%26ie%3DUTF-8> as on 1%
February 2005.
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the concerned artist-interpreters.'® The fact of using such a recording without
this authorization is a violation of article L 335-4 of the Code of the Intellectual
Property (C.P.1.) and a penal offence punishable with two years of imprisonment
and 150.000 € of fine. It is consequently essential to contact the SPEDIDAM
before any use of recorded service of artist-interprets on Internet. As an example,
the illustration of an Internet site using extracts of recordings disco graphic or
video graphic or the offer of remote loading of sound or audio-visual recordings
constitutes secondary uses of the services of the artist-interpreters being
reproduced on the aforementioned recordings. This entitles all people who
interpret in an unspecified way a work considered by the C.P.l. as artiste-
interpretes.'’® Authorizations need to be obtained from the SPEDIDAM
(Company of Collection and Distribution of the Duties of the Artist-Interpreters of
the Music and of the Dance) which has the role of delivering the authorizations
necessary for negotiating and of receiving in the name of the artist-interpreters

remunerations corresponding to all the uses of their recordings.

The Collective Bargaining and Administration System in the United States
of America

Audiovisual Industry

The performers’ quest for the betterment of their status in the United States of
America began much before the advent of the kinetoscope that revolutionized the
world."" It was confined to the performers’ and workers in theatres. They had
problems that ranged from working conditions to reining in the agents and the
production companies. However these past organizational moves made

performers’ prepared organizationally to meet the contingencies posed by the film

%gee,
<http://216.239.39. 104/translate_c?hl=en&u=http://www.spedidam.fr/4_utilisateurs/42_musique.ht
m&prev=/search%3Fq%3DSPEDIDAM%26h|%3Den%26\r%3D%26ie%3DUTF-8 > as on 1%
February 2005.
"% Thus, for example, the musician, the singer, the actor, the dancer, whether they are
mofessional or not, is artist-interprets.

Thomas Alva Edison invented the machine on the year 1896 but much prior to that organized
movements among the theatre actors had commenced.
<http://www.sag.org/history/chronos_pages/pre_guild.htmi> as on 1st February 2005.
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medium.""? These unions received the blessings of the American Federation of
Labor through a charter.'’® The producers also began to form themselves into an
alliance during this period.'"* The adaptation of these unions to the new media
like motion picture industry took place naturally. Other union's connected to the
stage were also formed during this period .In the year 1919, Equity was granted
recognition and soon it became the representative voice of motion picture
principal performers’. Equity was also instrumental in proposing the first model
contract for the freelance actors however it was advanced by the Academy of

Motion Picture, Arts and Sciences and it was called as academy contract.'"®

The period was marked by reports of abuses at the work place with the extension

of working hours with the advent of talkies.'"®

The studio system posed
considerable hardships on the performers’ regarding unsteady working conditions
with no scheduled working hours, no turn around and no meal breaks."'” The
contracts were for as long as seven years during which time the actor was not
allowed to break the contract. The actor at the end of the seven-year contract
would have to renew the contract and would not have much say in that choice
considering the weak bargaining position. The studio could even interfere into the
actors’ personal life and even dominate the political preference of the actor. It
was impossible to rebel against the system, as it would pose grave risk for the
career. The actors were not able to choose their roles under the studio system.
The dominating influence of the studio system even stood as a obstruction to
growth of a trade union of the actors which until 1937 the studio and other

producer interests refused to acknowledge as representing the actors interests.

"2 1t was in the year 1864 that William Davidge formed the Actors' Protective Union, formed due
to the "long-existing necessity for an equitable status" for actors, along with the wish to establish a
standard minimum salary for players, <http://www.sag.org’history/chronos_pages/pre_guild.html>
as on 1st February 2005.

3 1t as a matter of coincidence that the congress also gave the assent to the formation of labor
union during the time when infant organizational efforts were begun among the actors. A
significant development was the formation of the Actors Equity Association in 1813. In the motion
picture industry, the first union to take shape was the Motion Picture Players Union that
rePresented the extras. In the year 1918.

"™ To create a "Theatrical Syndicate".

"% 1926. Equity scorned at it as it was very similar to the model that it had been persuading the
interests to adopt.

"8 |n the year 1928.

"Ken Orsatti, “The Actors’ Road to Empowerment’,<
http://www.sag.org/history/empowerment.html.> as on 1* January 2005.
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Decisions that Changed the Fortunes of Studios and the Artistes

Two actresses revolted against the oppressive contracts that were enforced by
the studios closing their options to sign on different roles and under different
banners. The actresses were Bette Louis and Dehaviland. Both rebelled against
the severe seven-year bond of contract with a Studio. While the former lost the
case but she did cast a heartening precedent with the fight, the latter found a
decision in her favor."*® With this the studio term-contract was opened up for
negotiations.’® It was another Supreme Court decision against Paramount
Pictures in the year 1948 that once again brought diluted the domineering stature
of studio particularly its monopolist inclinations. In an anti trust suit against
paramount pictures the Supreme Court rules that the monopoly from shooting
studios to film theatres would require to be broken down and did not quiet fulfill
the anti trust legislations.'®® This case not only liberated the production scene as
independent producers were able to find space but it also gave freedom the stars

to experiment with their service terms."’

Very significantly from the residual
payment point of view, of interest from the angle of intellectual propenrty rights, the
first agreements based upon a percentage of gross receipts began with this
shift.'?? This change was not without disadvantages. While it benefited the stars it
did not provide the old studio remuneration or guaranteed employment tenure
under the studio system for the vast majority of non-star contract players.
Audiovisual Performers Organizational Evolution

An important legal development took place in 1935, which made it possible for
performers and indeed other workers to organize themselves. The National Labor

Relations Act of 1935, known popularly as the Wagner Act was the New Deal

"® The studio was not willing to release her even after her seven-month period.

"®See for the entire decision, < http://www.sag.org/history/dehaviland.html>. As on 1st February
2005.
' The advent of television further weakened the studio system.
! Until the end of the 1940’s Performers’, and in particular actors enjoyed secure, continuous
long-term employment contracts with the studios—which is what is meant when the "Studio
System” is referred to. However in the 1940’s technological change (the advent of television) and
antitrust legislation forced the studios to relinquish control over both production and distribution,
and the system was forced to become much more flexible, with studios contracting with
independent production companies to make films. As a result, producers came to contract with
the actors on a picture by picture basis, and the role of the unions and of agents in negotiating
individual contracts became much more important

It was Jimmy Stewart who negotiated to work for a percentage of the gross receipts for the
film Winchestor'’73 made in the year 1950.
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legislation designed to protect workers’ rights to unionization.'® It was after a
bitter struggle and a strike call that Screen Actors Guild was finally extended
recognition in the year 1937.'** The first collectively bargained contract was
signed between SAG and thirteen producers during the same period.'?® The
period was also marked by great economic and political turmoil with the great
depression and the war looming over the horizon."®® This brought about
considerable down sizing and salary cuts for the performers’ and others in the
industry that further fuelled the need for an organizational intervention. The guild
membership was to be open for all as against the previous ‘by invitation only’
membership of the Academy of Motion Pictures and Arts.'®” The Guild soon
proposed a code of fair practices to the industry. It organized strikes and boycotts
(even Oscars) in order to drive home its point that existing circumstances were of
no help to the performer. The guild became representational of the interests of
actors in the Industry as the earlier representatives granted its jurisdiction to
Screen Actors Guild."”® Soon the television realm too came under their
dictates.'®®

2 1t created the National Labor Relations Board (NLRB), which still functions to enforce the

National Labor Relations Act.
24 In the mid-1930s, with the growth of Hollywood, the Screen Actors’ Guild was formed by some
of the biggest stars in the business, including James Cagney and Boris Karloff and in 1937, after
a threatened strike, the Guild forced the Studios to recognize the union as a bargaining agent,
and soon afterwards the first-ever SAG contract was signed.

'% president Montgomery declares Guild recognition "the victory of an ideal.”- Thirteen producers
sign first SAG Contract, pay minimum $25 per day; $35 for stunts, $5.50 for extras, and portions
of the 1935 contract of the Academy of Motion Picture Arts and Sciences become part of the new
SAG contract.

1% Six actors Berton Churchill, Grant Mitchell, Ralph Morgan (all three members of Actors' Equity
Council), Charles Miller (Actors' Equity's West Coast representative, Kenneth Thomson and his
wife Alden Gay meet in the Thomsons' Hollywood hills home to discuss formation of self-
governing organization of film actors in the year 1933. See
hitp://www sag.org/history/chronos_pages/30s.htmi as on 1st February 2005.

'?" Most significant among these was the Labor-Management Relations Act of 1947 amending
the National Labor Relations Act. This legislation, named for its instigators as the Taft-Hartley
amendments, restricted the ability of the unions to confine jobs to their own members.

'8 The Actors Equity Union.

'® Equity, AFTRA and SAG decided to share the television jurisdiction in the year 1940. SAG
notched up several firsts in the history of collective bargaining on behalf of Performers’ in films. It
was able to win nghts for actors through its first commercials contract in 1953, residual payments
for television reruns in 1952 and, in 1960, after a strike, residuals for films shown on television.
With the implementation of the Pension and Health Plan, won in the 1960 negotiation, and
residual gains. Understanding the needs of the low budget independent filmmakers SAG
prepared a contract with special provisions in its contract in relation to theactors. The Screen
Actors’ Guild has extended its jurisdiction to the digital sphere also with the contracts being
drafted and terms being negotiated with respect to Internet usages of the motion pictures.
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Lessons from Audio Performers’ Union Struggle for Rights

Some of the organizations such as the American Federation of Musicians (AFM)
have been in the forefront of the welfare oriented initiatives.*® Much prior to the
technological advent the organization had prepared and enforced the first wage

scales to be observed by troupes of different kinds."'

They were also in the
forefront for copyright reforms particularly for the recognition of performance
rights. The new technological developments had pushed the entire lot of
performers into other professions. The development destroyed the performing
arts at various levels and thousands who were dependent on their talent for
sustenance lost their jobs as it affected their revenue from live entertainment.'*?
Forced into unemployment they sought refuge in part and full time employment in
other fields. The recording musicians worked on a one-time payment alone.'®
Therefore recordings displaced their revenue from live performances.' The
AFM responded and by the year 1928 one can see minimum wage scale
agreements being entered into on behalf of performers in vita phone, movie tone
and phonogram records.

The unjons attempted to approach the issue from different standpoints. They
attempted to pursue a royalty based approach rather than the property based
approach that found a set back in the Whiteman decision.™® Their efforts bore

fruit in the recording and transcription fund that was established for the welfare of

130 <http.//www.afm.org/public/about/history.php> as on 1st February 2005. The organizational

efforts of the musicians had begun much before the advent of the affixed media. In the 1800 one
can notice the formation of mutual aid societies to help the musician with financial assistance and
unemployment and death benefits. The AFM was formed | n the year 1896 with Owen Millar as
the president. Around 3000 members were represented by this organization at the time of its
|ncephon

" 1Ib/d in the year 1904.

% Ibid. Thomas Alva Edison’s talking machine changed the fortunes of live performers. This was
further dented by the radio broadcasting which had caught on in a big way by the 1920's.

% <http:/iwww.afm. org/public/about/history.php> as on 1° ' February 2005. Besides broadcasting,
the use of recorded music in films also displaced the performers, as their services were no longer
required in theatres during the screening of silent films. In fact with the release of the first talkie
the ‘Jazz Singer’, the performers in the theatres lost around 22000 jobs.

Attempts to help live performers’ was foiled due to the intercine conflict between the unions
concerned and the hostility between them is a continuing incident.

5 114 F.2dB6 (2dCir.1940), cert. denied, 311 U.S5.712 (1940). Benjamin Kaplan and Ralf S.
Brown, Cases on Copyright, Unfair Competition and Other Topics Bearing on the Protection of
Literary, Musical and the Artistic Works, Foundation Press Inc. Brooklyn {1960), p.554.
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the performing artists.’*® This idea came under criticism and it also exposed the
drawbacks in the strategy.’’ The recording companies and the recording artists
were to contribute to the trust fund. The reason being that the focus was not to
help those who were unfairly exploited in the execution of their contracts but was
to provide employment to the unemployed. This caused differences of opinion
among the artists and was resented by the recording artists. This eventually led
to a rift in the organization.'® Though unity was restored upon the AFM reversing
and making amends for their former policy and providing impetus to the issues of
recording artists like royalty payments.

Another highlight of the unionized attempts was the unbreakable unity of the
artists' fraternity in the United States despite the fact that instruments of protest
like strikes were banned by way of legislation.”‘g It is noteworthy that despite this
the artists wrested royaity based collective bargaining agreement that has borne
the test of time and yielded dividends.'*°

Another important facet of the activities of the union was the sustained pressure
they bringing on the government to create a performance and property rights for
professional musicians for recorded music. The legislation in 1971 that made the
piracy of music a criminal offence was one of the results of things pressure.
However it did not elicit the performance right for the musicians or for the sound
recorders. Another feature of the organizaticnal work was that there was

consistent adaptation to the exploitation by means of new technology and the

"8 James Caesar Petrillo's demands were interesting- it required employment of standby

performers when records were used, quotas were to stipulate the amount of recorded music that
could be used, restrictions on the use of canned music for various purposes and prohibition on
the licensing old films (including sound tracks for performance on television etc.) were some of
them. The union did every thing to inhibit the use of recorded music for any thing other than the
personal enjoyment in the private homes and an agreement was reached in the year 1943. The
artists in fact set upon a vigorous labor action and there was a ban on virtually all recording by
union musicians during the period 1942-1944,

" The Taft- Hartley Act of 1947 announced a complete ban on the use of trust funds used by the
union.

| ead by Cecil Read, the Musicians Guild of America came into being with a substantial sway
over the recording musicians who were the major contributors to the former union. It detrimentally
weakened the representative character of AFM.
" The Lea Act was passed to ban strikes on the 16" of April 1946 and was repealed only in the
ear 1980.
“* The first collective bargaining agreement was signed with the motion picture industry in the
year 1944, Soon there was increasing representation of musicians in the motion picture industry.
Considerable emphasis was given to the welfare measures that included disability fund and the
conslitution of employees pension welfare fund.
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business model that was followed in its implementation in the collective
bargaining agreements.! Important legislations for the performers such as the
Digital Audio Recording Act **2 and the Audio Home Recording Act'*® that
provided them with royaities from the sale of digital audiotapes and recorders

were passed by the diligent follow-up by these organizations.

It is interesting to see some of the instruments that had been forged in order to
attend to the problems of the artists such as the Trust Fund and the royalty
agreements had attracted much controversy in America even among the artists
fraternity. It is pertinent to note that the recording artists had to contribute their
royalty payments to the trust fund and this evoked a lot of resentment amongst
them. It revealed the fact that charitable machinations never really gave a lasting
solution, as it would always have the effect of the earners feeling the pinch while
contributing for the cause of the unemployed. The experience in United States
with trust funds shows that any dependence on the contributions of those
gainfully employed in order to help the underprivileged among the artists would
not satisfactorily produce resuits in the long run.

Collective Bargaining Agreements and Standard Rates for Performers’ in
Audiovisuals

There is a whole range of very lengthy and detailed collective agreements
covering audiovisual production in the US, with varying structures and
compensation systems.' The principal players who negotiate to arrive at
different contracts for different categories and medium being the Screen Actors
Guild'°, the American Federation of Television and Radio Artists (AFTRA)'®,

" For instance as early as 1962 the collective bargaining agreement had been entered into
specifically taking into account the needs of the pay-TV.
<http://www.afm.org/public/about/history.php> as on 1® February 2005. The same adaptability
can be-seen in the special rates devised for low budget audic and media recording in 1997. It was
:14(2)t1r38e;ely the technology but also the business model that influenced the rate pattern.

%1992,

¢ Some specific and simplified examples are quoted in this paper for the purposes of
illustration-this does not however represent a comprehensive analysis of every agreement.

"% (SAG) represents 98,000 performers' in all categories working in film, television, commercials
(jointly with AFTRA), industrial/educational films, as well -as interactive (f.n. contd. Next page)
media, low-budget productions and audiovisual productions made for the Internet. SAG is
currently in discussions with AFTRA with regard to uniting and consolidating the two unions.
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The American Federation Of Musicians (AFM'") from the performers’ side'*® and
the Alliance of Motion Picture and Television Producers (AMPTP)'* the
American Association of Advertising Agencies'®® 25 (AAAA) and the Association

of National Advertisers '’

(ANA) from the producers. In addition to these a
pivotal role is played by talent agents in the US in negotiating performers’
individual contracts. Traditionally the unions have worked very closely with this
group. Collective agreements in the US are silent on any questions relating to
statutory rights or their transfer per se. These aspects are left to the performer’s
individual contract. The agreements do, however, address in considerable detail
the performers” conditions of work, and the range of miinimum compensation
mechanisms for primary and secondary explditation of the performer's

audiovisual performance.

The Collective Bargaining System: A Fine Balance Between Individual Freedom
to Contract and Collective Minimum Safeguards

Today the audiovisual industry in the US remains heavily unionized, meaning that
the majority of production takes place under union collective agreements, and the

vast majority of professional performers’ are members of one or more of the

" AFTRA represents actors, other professional performers’ and presenters in four major areas:
1) news and broadcasting; 2) entertainment programming 3) the recording business and 4)
commercials and non-proadcast, industrial, educational media. AFTRA’s 70,000 members include
actors, announcers, news presenters, singers (including royalty artists and background singers),
dancers, sportscasters, disc jockeys, talk show hosts and others

" The AFM 29 represents 100,000 musicians in the US and also Canada, including those

whose performances are used in film, television and other audiovisual productions, and those
who perform live music in every genre and every kind of venue. The AFM has audiovisual and
audio agreements in sound recordings, television (public, network, cable etc), motion pictures,
interactive media, videocassette etc.

"8 Other Performers’ Unions including Theatre performers’, as well as stage managers, are
represented by Actors Equity Association (AEA). Live music and variety performers' find their
representation in the American Guild of Musical Artists (AGMA), and the American Guild of
Variety Artists {AGVA). All these unions, under the umbrella of the Associated Actors and Artistes
of America (sometimes referred to as the Four A's), are all affiliated with the trade unions’ central
organization in the US, the AFL-CIO.

“9since 1982, the Alliance of Motion Picture & Television Producers (AMPTP) has been the
primary trade association with respect to labor issues in the motion picture and television
ind'ustry“g. Producers who sign a contract or letter of agreement with the union in their jurisdiction
are called signatories.

0 £or more information <http://www.aaaa.org/> as on 1° February 2005. .

' For more information< http://www.aaaa.org/ >for more information http./www.ana.net (as on
1" February 2005) representing over 300 companies which have over 8000 brands.
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performers’ unions or guilds.’®> Each union negotiates its own basic agreement
with the producers’ association. This agreement, which covers all workers under
its jurisdiction, will typically cover such issues as minimum rates of pay, periods
of work, retirement and health benefits, grievance procedures etc. Re-
negotiations of the (often very extensive contracts) take place periodically and the
agreements Iare subject to constant and in some cases joint monitoring by the
unions and the producers with respect to their implementation. The key element
of the system depends on the framework set by the collective agreements for
individual bargaining. Union collective bargaining agreements are not contracts
between individual performers’ and producers. They provide minimums terms for
the actual bargaining over performers’ individual contracts. The basic agreements
allow individuals who have more marketing power than others—the stars—to
negotiate additional compensation above the minimum through personal services

contracts. '3

Union Control over the Profession

The American system whereby performers’ are compensated via collective
bargaining agreements depends on two factors: the first of these is the ability of
the unions to control the number of performers’ working under their contracts
entering the profession, and secondly that of the discipline exercised by the
performers’ themselves. Following the 1947 Taft-Hartley Act it became more
difficult for the unions to restrict hiring to union members. The law dictates that a
producer who is signatory to the union’s collective bargaining agreement may
hire a non-member under a union contract for thirty days.'>* After that time the
performer is required to tender the requisite initiation fee and dues to the

appropriate union in order to accept any additional union work. In practice

"2 Any performer (with the exception of instrumental musicians) who work on motion picture or
television film that is shot on film will work under the Screen Actors Basic Agreement. Television
material that is shot on videotape or digital falls under the jurisdiction of both SAG and AFTRA
and in certain cases is produced under a separate AFTRA agreement. The performers’ covered
by the agreement are performers’ (actors), singers and dancers (both solo and in groups) stunt
performers’ and background actors (extras) in specific zones around New York and Los Angeles.

' Ms. Katherine M. Sand,op.cit.,p.25.
'™ Ms. Katherine M. Sand,op.cit.,p.26.
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producers can hire non-union members without any significant difficulty, though

naturally this is heavily discouraged by the unions.’>

Rule One

Once a performer becomes a member of the Screen Actors Guild, he/she is
bound by the rules of the union. In terms of obligations, ‘Rule One' is the most
important of these, which states as follows: ‘No SAG member shall work as an
actor or make an agreement to work as an actor for any producer who has not
executed a basic minimum agreement with the Guild which is in full force and
effect’. This means in effect that SAG members wiil not accept any non-union
work—indeed there is a system of fines and other measures for those who
contravene it. This is a key element in ensuring the signing of collective

bargaining agreements by producers.

Foreign Performers

Foreign Performers’ are entitled to work in the film industry in the United States.
They are also amenable to receive the benefit from US Union Agreements.
However they have to overcome the hurdles of technicalities and formalities in
order to avail the facility. The US Immigration and Naturalization Service (INS)
sets the visa requirements for foreign performers’ who want to work in the United
States.’® However once granted permission to work in the US, foreign
performers’ are treated exactly in the same way as national performers’ in terms

of union requirements and benefits.

% There are a number of routes into union membership although these differ from union to
union. A performer may join the Screen Actors Guild in one of three ways: either by obtaining
work as a principal for a SAG signatory producer, or by virtue of membership in an affiliated union
or by being hired for at least three days’ work as an extra under a union contract. A performer
may join SAG’s sister union AFTRA on payment of an initiation fee.

"*® The INS allows performers’ who are not US citizens or permanent residents to audition based
on any visa, but they must then obtain a very specific visa to actually work on a film, television, or
electronic media project, whether the producer is a union signatory or not, in the United States.
Production companies, and sometimes talent agents and managers, will often apply for these
visas on behalf of the performer concerned. Due to the INS criteria and cost of transportation,
living expenses, and legal fees, these visas are typically granted only to major-role principal
players.
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The Jurisdiction of US Union Agreements

Most of the performers’ collective agreements in the US are currently restricted in
scope geographically (one exception being the AFM's sound recording
agreement). This means that the terms of the agreements apply to performers’
contracts made in the US and to situations in which a producer based in the US
hires a performer who may then be filmed on location in another part of the world.
This is an area of concern to the performers’ unions in the light of the increasing
amount of production that takes place in foreign countries by US companies
operating from subsidiaries established in those countries. In such a situation the
terms of the collective agreement do not legally have to be applied to the
performer concerned and can potentially undermine observance of the collective
agreement. This issue is likely to remain an important point in collective
bargaining for the future. In the mean time the unions are engaged in a major
effort to enforce the terms of their collective agreements by requiring discipline on
the part of their members in not accepting contracts other than those based on

such agreements.

Global Rule One

One of the most significant and recently adopted principles of the United States
collective organizational philosophy with respect to performers’ rights is what is
called the Global Rule One-this was introduced in the year 2002."*" The essence
of this. call is that no performer member should venture to work with a producer
who has not signed a minimum basic agreement with the union guild. This has
assumed importance particularly in case of productions that have been shifting
offshore in order to escape from the rigors of the SAG contracts. The members
are bound to this pledge of working with a producer who is a signatory to a sag
union agreement. The reasons that are mooted include the loss of all benefits
which a SAG agreement otherwise extends to the members. The pension and

health benefits emanate from the percentage of contributions made by the

7 The rule was introduced in the year 2002.
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producers to the Screen Actors' Guild."®® The rule can be waived in select
instances where in the SAG considers it proper do sc. The application of this rule
is with regard to English offshore productions involving members of SAG with
non-signatory producers. Punitive sanctions from a SAG trial board are invoked

upon deviance from this rule.
Moral Rights

Provisions have been incorporated that seek to secure the right of paternity and
the integrity of the performer. The issue of screen credits and depiction for
instance in the nude and the rights of the artist with reference with to these
situations have been laid down. These are basic minimum provisions and the
individual performer can negotiate individually for better results. Typical credit
provisions include provisions such as (Extract from AFTRA network code for
television programming), ' All persons classified as performers’ who speak more
than five lines...shall receive cast credit, individual and unit respectively...
although there are situations in which the unions accept that despite best efforts,
credits may not always be possible’. Similarly extract from SAG codified basic
agreement says, ‘Producer agrees that a cast of characters on at least one card
will be placed at the end of each theatrical feature motion picture, naming the
performer and the role portrayed. All credits on this card shall be in the same size
and style of type, with the arrangement, number and selection of performers’
listed to be at the sole discretion of the Producer. All such credits shall be in a

readily readable color, size and speed...’

Residual Uses

The most important feature of the US system of performers’ compensation and
control over secondary use of performances is represented by residuals, which
are also referred to as ‘reuse fees' or ‘supplemental contributions’. These
payments may be calculated as a percentage of either the minimum initial

payment or the revenue of the producers or distributors for a new market.

' These could be affected if performer members begin to engage non-union signatory
producers.
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Payments are ongoing, as long as the audiovisual production continues to be
sold to secondary markets.'*

It can be argued that the requirement for the producers to pay for secondary
uses imposed by the collective bargaining agreements, creates a situation
whereby the performers’ have control over their “rights” in a way that is
analogous to that of other countries where performers’ may negotiate
compensation on the basis of the transfer of their statutorily-created exclusive

rights'6°

. As secondary markets have grown and new markets continue to evolve,
the importance of residual payments to actors’ total compensation has become
increasingly significant. For the majority of performers’ in audiovisual productions
the system operates via the collective bargaining agreements, which oblige
producers to send performers’ individual cheques directly to the union or in
certain cases to remit funds directly to the performer.’®' Under the SAG contract
the lump sum is divided between the performers’ concerned using a points
system based on the number of days worked on the particular production. A key
feature of the residuals system is that it aims not to disadvantage lower paid
actors in relation to their “star’ counterparts—a cap is built into the system so that
in effect the highest paid performers” secondary use payments help in part to

subsidize those whose initial compensation and bargaining power is less.

% For example, the Residuals Distribution Formula (Screen Actors' Guild Basic Agreement)

shows the following formula demonstrating how residuals are distributed among performers’
under one collective bargaining agreement.

Time units

Each performer is credited with units for the time worked on a production as follows:

Each day = 1/5 unit

Each week = 1 unit

Maximum = 5 units per performer.

Salary units

The salary of each performer is converted to units as follows:

Day performer each multiple of daily scale compensation = 1/5 unit

All other Performers’ each multiple of weekly scale compensation = 1 unit

Maximum = 10 units per performer.

Computation

The aggregate of each performers” time and salary units is applied against total cast units and
each performer is paid in the percentage their units represent.

1% Residual payments date back to the 1950's when the American Federation of Musicians
became the first union to negotiate secondary use payments for theatrical films exhibited on
television. After a decade of acrimonious negotiation, the payment of residuals became accepted
practice throughout the industry in the 1960's although further industrial strife took place in the
early 1970's when the new markets of home video, cable and pay-per-view television came into
being.

"*'Ms. Katherine M. Sand, op.cit., p. 31.
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The unions’ involvement in the administration of residual payments has given
them extensive responsibilities and experience not dissimilar to that of collective
administration organizations established by rights-holders both in the US and in
other parts of the world. They manage a large amount of data, they disburse very
large amounts of money to the precise individuals who have worked on each
project, and, as importantly, they monitor and audit the sums received from
producers on many thousands of productions each year. It is also worth noting
that the unions do not make any deductions from the lump sum received for the
process of administration—all the money goes to the performers’. As the
entertainment industry has become more complex with ownership of productions
passing from company to company, the unions have had to negotiate complex
security arrangements to ensure that ongoing residuals obligations continue to be
met (including onerous fines imposed on producers for late payments), and to
track the accuracy of the sums received from the producers by auditing and other
procedures. It is essential to note that in addition to payments for uses; the US
performers’ unions have negotiated very significant payments by producers for
pension and heaith insurance schemes that are jointly administered by the unions
and producers. This huge ‘social’ element of the collective bargaining system is

clearly of immense importance to the individual performer.

Assumption and Secunty Agreements

It is important for the unions to be able to protect performers” payments in an
ongoing way, even if the original producer of the audiovisual work transfers or
sells the exhibition or distribution rights in that production to another entity. Union
agreements in the US deal with the very frequent eventuality of changes in
ownership of audiovisual productions, by requiring distributors to be bound by
what are known as “assumption agreements” acknowledging the ongoing
requirement to meet the performers’ compensation payments on the terms
dictated by the original collective bargaining agreement. These sophisticated
agreements include a range of obligations that must be transferred to the new
owner, including the union’s right to be furnished with statements of gross
receipts, the possibility of audits etc. In addition, the unions have negotiated the

possibility to demand that the original producer obtains a security interest in the
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production on behalf of the unions. This security interest is needed in order to
protect future ongoing payments in case of default. The unions can choose to
vary some of these requirements to take account of distributors or other entities

with which the union has a history of dealing with respect to residual payments.

New Forms of Exploitation

A most conspicuous feature of the collective contracts in the United States has
been that the way new forms of exploitation are dealt with will differ between
collective Bargaining agreements. If there is no agreement as to whether a new
use falls within an existing definition within the agreement, the issue will figure in

the next round of bargaining between the parties.'®?

An Analysis of the Agreements

From the agreements, it can be discerned that an increasing scale of
remunerative minimum of the performers’ in the various categories for the next
three years has been laid down till a fresh agreement is drawn up.'®® The
performers’ have been very finely categorized into performers’ stunt performers’,
stunt coordinators, airplane pilots, singers, and singers in television, dancers.
Further variations can be discerned with respect to the effort that is required
including enhancements in case of appearances, hazardous nature of the work
and also rehearsals. Very minute care is taken to see that even minor
inconveniences from parking lot conveniences, audition test arrangements;
rehearsals to the most starkly important residual payments are taken note of and
addressed by the agreement. The payments are divided into daily payments and
weekly payments criteria. A minimum agreed amount need to be paid to the

performer and others involved in the agreement.’®* There is an increment to this

2 Ms Katherine Sand, op.cit., pp.32-33.

'® The Duration of Collective Bargaining Agreements-A collective bargaining agreement applies
to all productions made while that version of the agreement is in effect. Therefore, if the
agreement is later changed, it will not apply retroactively to earlier productions, unless the parties
so agree and specify to that effect in any revised agreement.

#2001 Contract Summary, Theatrical Motion Pictures And Television, Screen Actors Guild (In
House Publication 2001), p.1, Minimum Rates for different categories, see (f.n. continued next
page)
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every year till the agreement is reviewed and revamped. While there are common
provisions for the theatrical and television performers’ there are variations with
respect to their conditions and emoluments in certain other respects.  For
instance on the television a performer executing a major role is to be paid on a
different scale different from the others on the basis of the number of hours of the
program on the prime time television. This could cushion the performer against
the malady of shooting the entire performances in a single day without respect to
the popularity of the program. Therefore an hour of episode appearance by an
actor is taken to be equivalent to eight days of employment and half an hour is
taken to be five days of employment. A "major role" performer has been defined
as one who, as a part of his or her contractual arrangement for that employment,
negotiates credit at the front of the show or negotiates credit on a separate card,
or its equivalent in a crawl, at the back of the show or who negotiates credit in
any of the following forms: "Guest Star;" "Special Guest Star; “Starring;" or
"Special Appearance By." Therefore a major role performer is notified ion the
basis of the categorization made to him and even guest stars would be amenable
to receive the privileges of a major role performer. It is important to notice that the
gradation of emoluments are fixed not only according to the hours or days of
work put in but also on the manner in which the work is to be finally exploited. It
can also be noticed that a categorization is made between those performing solo
and in-group. This is noticeable with regard to the singers and their entitlement to
emoluments varies according to the situation whether it is a group or a solo

performance.
Interviews- Norms to Engage the Performer

The performer is safeguarded from arbitrary denial after having been made to
spend precious time with a producer and the resultant loss of pay for the day and
denial of an alternate employment opportunity. The minimum terms guarantee
payment of money if the performer is retained for more than one hour at the time

of being called. The same rules apply with respect to performers’ called for

<http:.//www.sag.org/sagWebApp/application?origin=multipage_template jsp&event=bea.portal.fra
mework.internal.refresh&pageid=Hidden&cp=home&template Type=multipage&portletTitle=Princip
al+Contracts&contentType=Contract+ Summary&contentUrl=/Content/Public/Contract_Summary.
htm&idx=1 >as on December 1%, 2004.
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varying durations of engagement'®®. The contractual security of the performer is
secured to a great extent by the mandatory requirement of sign in sheets at the
time of interview and audition. Thus not only in the actual engagement for the role
but with regard to preparatory stages it self extreme care has been taken in order
to immunize the performer from unfair loss pf earnings and contractual certainty.
This would intimate the union as to who has finally made it to the casting process
and other essentials as to how far the assessment and time has been expended
on the effort as all these have different consequences as regards obligations
under the general agreement '®°.

A firm engagement can be said to have been made if there has been a written
notice of acceptance, a contract signed by the producer, script is given to the
performer with intent to hire him, when the performer is fitted, other than while
going through the wardrobe tests, when the performer is actually called or reports
all these conditions need not be fulfilled but it appears that fulfillment of some of
these would be sufficient indication of the fact of a binding engagement'®’.
However this is subject to exceptional circumstances where in either party can
cancel prior to noon on the day before the work if the call for work has been
verbal alone and none of the aforementioned criteria have been fulfilled. If the
start date has not been provided, the performer can terminate the agreement in
order to accept a bonafide employment from a third party. However the producer
has to be given a minimum period for an alternative start date.® It is compulsory
for a booking slip to be provided which would indicate the role, guarantee and the
salary to be provided to the performer.'® The booking slip has to be
accompanied by the script prior to the start of the work even if it is an
engagement on just the previous day of the work. The booking slip is
dispensable if the script or the contract has been previously provided. This points
out to the care taken to see that a contractually fool proof status is enjoyed by

both the performer as well as the producer. It reveals the (the obvious and the

::: Contract Summary, Screen Actors Guild (2001), p.5.

Ibid.
"7 Ibid. The performer (Day, 3-Day TV, Weekly) has a firm engagement, which binds the studio
in the following cases: 1. Written notice of acceptance, 2. Contract signed by the Producer, 3.
Script is given to the performer, with intent to hire performer, 4. When performer is fitted, other
glgean wardrobe tests, 5. When performer is actually called and agrees to report.

Ibid.
* Ibid.
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remote eventualities) umpteen eventualities that have been taken into
consideration while drawing up a standard agreement to secure the performer

against unfair practices in the audiovisual industry in the United States.
Meticulous Documentation Required

Importantly, care is taken to monitor and document the engagement pattern as
the emoluments for the performer is dependent on the data with regard to date,
time and pattern of the work rendered. The agreement makes it mandatory for a
card to be maintained by the producer. 1t can be either a production time report or
a performers’ time card that requires to be signed by the performer everyday.
Care has been taken in order to discourage practices such as eliciting the
signatures in the blank.'”® The producer has to honor the individually negotiated
billing as described and which has been agreed upon in the performers’ individual
contract. The attribution of credit for the performances occurs upon the fulfiiment
of certain specific circumstances.'””’  With respect to television one card in the
end credits is stipulated. However if the credit has not been negotiated then it is
at the producers’ discretion. With regard to theatrical films it depends upon the
total number of cast. All performers’ are entitled to screen credit if the cast is less
than fifty. But if the cast is more all of them need not find themselves but only at
the end of the film. Even stunt performers’ need to be identified but it need not
indicate their respective roles. Any default in this regard invokes liquidated
damages. In the event of dispute the recourse am provided for through
arbitration'’2. The performers’ efforts and remuneration at looping, retakes and
added scenes are considered separate from the remuneration for the

photographed work. '

The Script in Advance
The need to be provided with a script in advance is a mandatory requirement.

The script has to be made available 24 hours in advance of a scheduled reading

d., p.8.
7
Id,p7.
"2 f there is a dispute as to the facts, the matter may be submitted for arbitration. All other
performers’ should contact the Guild. Note: Any such claim must be filed within one year after the

ﬁ,"ft theatrical release or within one year of the first broadcast of a television film.
Id.,p.12.
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or immediately after scheduling an interview. This gives no opportunity to give the

cast a surprise either at the time of the shooting or after the same.'”

Contracts

A performer is secured from being taken by surprise by the terms of any
contract. This is realized by the provision that the performer may not be made to
sign any contract on the set of the production. However if the performer chooses
to do so then he must be provided with an extra copy of the same. Any default in
this respect is met with fines and union intervention upon notice.'”

Prompt payment- the agreement mandates that payments to the performer must
be paid within five days after the services are rendered. Any default from the
period prescribed would be met with damages at rupees 10 dollars for each
working day to a maximum of 20 working days. This would increase if it were
sustained default despite notice from the union.'”® A responsibility is bestowed on
the performer to be responsive to defaults at the earliest and a durational period
has been set down within which a claim would have to be made. Importantly

residual claims have to be filed within a year."”’

The Residual Scheme and Pattern of Distribution

Both television pictures as well as motion picture performers’ are eligible to
residuals upon the fulfiliment of certain criteria. When motion pictures are telecast
on the television then the producer will have to pay to Screen Actors Guild 3.6%
of the gross receipts from the distribution of theatrical motion pictures to free
television or pay television and this shall include welfare and pension
contributions. When the theatrical motion pictures are released in videocassette
format then the producer will pay the performers’ 4.5 % of the first million dollars
and 5.4% in excess of one million dollars. With respect to telecast over pay

television, In return for performer's initial compensation, Producer is entitled to 10

™ id. p.4.
" 1d.p.6.

176

Id., p.12.
' Ibid. Claims must be filed not later than six {6) months i) after the occurrence of the facts upon
which the claim is based or ii} after the employee, Guild or Producer has had a reasonable
opportunity to become aware of the occurrence. Residual claims must be filed within one year.
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exhibitions or one year's use, whichever first occurs on each Pay TV system.
Thereafter, Producer will pay to SAG 6% of the total worldwide gross.'”® This is
calculated in accordance with a formula. The same formula applies to the
television residuals also based on the daily scale computed along with a ratio of
the same.'”® When television pictures are rerun the performers’ beget additional
compensation, as the initial remuneration already paid to the performer
constitutes payment in full for one run in the United States and Canada alone. A
repeat in any city puts a television motion picture into the category as a
subsequent run.'® The subsequent rums are paid under the categorization of
network prime time, network non prime time (excluding late night), fox telecast for
prime time, syndicated telecasts and foreign telecasts.'®' There is also additional
compensation for the foreign telecasts. The compensation is based on a
percentage of the minimum earned by the performer and additionally a
percentage of the gross earned by the producer over a certain limit. This is based
on the duration of the program and the slot in which it is telecast.

Similarly when the television pictures are converted for theatrical release also

the producers are to pay the performers’ for this right additionally if theatrical

4. p 15.

'7® Distribution of the monies received will be as follows:

1)a. Time Units

Each performer will be credited with units for time worked.

Each day = 1/5 unit

Each week = 1 unit

Maximum: 5 units per performer

b. Salary Units

The salary of each performer will be converted to units as follows:

(1) Day Performer: Each multiple of daily scale equals 1/5 unit.

(2) All other Performers’: Each multiple of weekly scale equals 1 unit.
Note: When a fraction of a multiple is more than 1/2 of daily or weekly scale, the performer will be
credited with another day or weekly unit.

Maximum: 10 units per performer.

¢. Computation

The aggregate of each performer's time and salary units will be applied against the total cast
units, and

will be paid in the percentage their units represent.

2) TV Series (Applies to Section 31 in connection with revenue received on or after July 1, 2001):

Series performer: . . .. .. .. .. Three (3) Units
Freelance weekly performer: . .. ... ... ... .. .. ... ... ... Two (2) Units
Allothers: . . ... ... One (1) Unit
" 1d.p.13.

" 1d.p. 14
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exhibition'®? takes place in either the United States, its territories and Canada, on
the one hand, or in a foreign country, on the other hand, the rates shall be i)
100% with respect to the Day Performer's total applicable minimum and ii) with
respect to all other performers’, the free-lance Performer's total applicable
minimum. Theatrical exhibition in both areas requires that performers' be paid
200% of total applicable minimum (100% for each area). The initial payment for
exhibition in any one area shall be 150% of applicable minimum (the extra 50%
constitutes a non-refundable prepayment against use in the other area). The
“total applicable minimum" is the total minimum salary for the period of the
performer's employment in the television motion picture. There is a 50% of
applicable minimum payment for a limited release of long-form programs to
theatrical in specified foreign zones. It is significant to note that the formula is a
minimum formula only and the performer may bargain for his individual rate. The
Payment has to be distributed 90 days after first theatrical exhibition.

When what has been produced for the television (for free television) is released
(on or after July 2001) to basic cable medium, the producers would have to pay
to the union for rate able distribution to the performers’, a percentage of the
distributors gross receipts. The percentages would be inclusive of pension and
health contributions. This would be besides the receipts collected from the

residuals percolating from the free television broadcasts.'®?

Secured Against Reuse

The producer cannot reuse the photography or the soundtrack of the performer in
another picture or medium without separately bargaining with the performer prior
to the reuse. A provision that secures the position of the performer from agreeing
to a predetermined sum with respect to reuse payments has been incorporated in
the agreement. '3 Such consent cannot be elicited from the performer at all. The
reuse would be decided on the basis of the minimum agreed upon contractually

per clip or footage filmed in a single day. The reuse payment is required to be

%2 1bid.
' /d.,p.16.

"™d.p.12.

Cochin University of Science and Technoloay
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paid within sixty days of exhibition otherwise late payment would result in double
day performer minimum. Any default of the stunt without such a bargain would
result in payment of three times the amount originally paid for the number of days

work covered by the material used.

Assured and Insured

The performers’ cannot be held liable or responsible to any resultant damages to
property or for bodily injury done while in the course of employment. A
mandatory insurance coverage would have to be provided for personal injury and
for damage to property. Even stunt coordinators should be held non liable by

being covered by the producers general liability insurance policy. '®

Unfair Employment Practices

The problem or rather the tactic of using the multiple work responsibilities or
rotational delegation and exploitation of personnel is sought to be checked by
making it clear that the production staff cannot double up as performers’ without
the consent of the guild. However there are certain specific exceptions and those
that cannot be avoided. It invites penalty in the form of specified liquidated

damages if violated.'®®

Hazardous Activity

The producer is required to elicit the consent of the performer if the performance
that he is asked to performer is hazardous or a stunt activity. Several precautions
need to be taken and specialists need to be resorted in order to execute the stunt
and the union has to be kept informed in case of any untoward engagements of

non-stunt performers’.'®’

"% 1d.,p.13. Performers’ and stunt performers’ shall be held harmless, legally, from any claim for
dam ages for injury or property damage arising out of acts in the course of employment.
Producers must provide coverage for personal injury ($1 million/$2 million) and property damage
($250,000.00). Stunt coordinators shall be held harmless by being covered under the Producer's
General Liability Insurance policy.

1® Jbid. Liquidated damages for violation: $500 day performers’, $600 3-day, $800 weekly.

7 1bid.
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Policy of Non- Discrimination

The producers are expected to comply with a policy of non-discrimination on the
basis of sex, race, color, creed, national origin, age, marital status, disability or
sexual orientation in accordance federal and the state laws. The contract
stipulates that the all performers’ must be given casting access and all effort must
be made to include minorities, people with disabilities, women and performers’
aged above 40. Break downs need to be furnished to sag where the role
demands specific disability. Specificities cannot be asked for unless the role

requires the same genuinely.'®®

The same policy would be continued with
respect to doubles for stunt work with the same creed and sex being maintained
for the roles.'®®

Minors

While minors are not discriminated on the basis of remuneration paid to them
nevertheless rules and provisions stipulating their welfare and security have been
provided in the agreement. This is particularly reflected on the hours of work that

is permissible to make the minors work at the sets.

Background Actors

The background actors are treated differently from the day performers’ in the
SAG theatrical television contracts.'® The agreement is conspicuous by the
absence of entitlement to residuals in the contract with respect to background
performers’. This is at variance with right to residuals created contractually by
means of bargains for the main performers’ and the stunt performers’.

Jurisdiction Specific

The contract signed on behalf the SAG and the producers’ organizations sternly

stipulate that the members of SAG union should not work as background actors

" Jpid. The Producer cannot ask a performer's marital status, sexual orientation, age, creed,
disability, national origin nor ancestry, unless it can be considered a "bona fide" requirement for
sgge role

ibid.
9 Background Actors 2001 Theatrical Fiims and Television Digest, Screen Actors Guild
publication.
<http://www.sag.org/sagWebApp/application?origin=multipage_template.jsp&event=bea.portal.fra
mework.internal.refresh&pageid=Hidden&cp=home&template Type=muitipage&portletTitle=Princip
al+Contracts&contentType=Contract+ Summary&contentUr|=/Content/Public/background_actors_
contract. htm&idx=2 >as on December first 2004.
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on those projects (producers) that have not signed up with the union in the

specified respective zones.'®'

Minimum Guarantees and Contracting Out

It is sternly laid down that the members should not work for less than that
stipulated in the agreement. Even if the jobs are available beyond those that are
specifically mentioned in the agreement and agreed upon between the SAG and

the signatory members, the background performers’ should not take them up.

Distinctions Between Back Ground Performers’

The contract differentiates a background actor on the basis of the specifications

required for the role and rates are fixed accordingly.%?

Working Conditions

it is noteworthy that extreme care is taken in the case of back ground actors with
respect to their working conditions in the collective bargaining agreements.
Provisions have been incorporated regarding their duration of work which is
arranged according to the hour's put in the course of a day, the mode of payment
when overtime is rendered and the method of calculating wages in these
circumstances. Besides the basic daily wage rates agreed upon by the union, the
background actors are entitled to receive additional wages in case of execution of
the hazardous work'®®, wet and smoke work, for body and skull makeup,
rehearsals, for the interviews'®*, wardrobe allowance, personal props'®®. The

regular workday is eight (8) consecutive hours (excluding meal periods).'®®.

191 .
Ibid.
2 jd p.1. They are classified as a general background performer, a special ability background

actor, a stand-in background actor, photographic background actor, a double and omnies
performer.

' Ibid. Prior intimation has to be provided by the producer regarding the nature of the work to be
Performed
*1d.p.3.
195

id.p.4.
19 Id.,p.3. The 9th, 10th, 11th and 12th hours are payable at time-and-a-half in tenths of an hour
(6 minute units). Work beyond the 12™ hour is payable at double-time in tenths of an hour (6
minute units). Daily wage rate is fixed for 16 hours of work that includes the breaks and the rest.
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Noft Entitled to Residuals

Very conspicuous‘ly, the background worker is not entitled to residuals that the
principal performers’ or day performers’ are entitled 0. The collective bargaining
agreement is silent on the issue of their eligibility to residual payments as also
right of attribution. Though an elevation or utilization of a background performer
to the status of a day performer can raise a claim to the emoluments of a day

performer.
Membership

A non-SAG participation in a SAG territory can only last for 30 days after which is
compulsory for the nonmember to apply for membership to the union. A non-sag
member can be engaged in a sag territory only for a period of thirty days. Beyond
that period, the producer will have to pay a penalty to the Screen Actors Union.
The performer has to seek the membership of the SAG if he as to continue in the

sag territory and avail of opportunities'®’.

The Moral Right Clause

One reflection of the concern for the moral right to dignity of the background
performer is in the provisions relating to nudity. If a scene requires nudity to be
exhibited by the background actor then they must be so notified on advance
about the same. During the course of the shooting the set must be closed and
there should not be any still photography at the site. A violation of this rule
enables the actor not to work and to claim the wages of the particular day. A
double as a nude is paid at the principle pay rate. However there appears to be

no right to credits or in the credits for the performer'®.

Any duration beyond the sixteen hours would betaken as one days pay for each hour beyond
sixteen hours
::: The performers’.in this non-member category are called, as must pays.

Id..p.6
Background Actors must be notified in advance of required nudity. Set must be closed and no still
Photography permitted without Background Actor's prior written consent. If not notified, the
Background Actor may refuse to work and shall receive full day’'s pay. Employment as a nude
body double is paid at the principal day rate.
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A Distinction for the Minor

It is specifically spelt out that the minors would not be paid the same rate as the
principal background performer in the film or lelevision. Non-payment or late
payment by the producer to the performer is met with a late fee imposition. The
payments at the most must be paid within a week.'®® Most significantly it is

mandatory that the payments are made by cheque alone.
Working Conditions

Documentation

A most critical component is the documentation that is essential in engaging the
background performers’. The performers’ are made to ensure that proper
contracts and vouchers are maintained by recording all the details of their
engagement in the work.?’! Care is taken to ensure proper performance of the
contract by disallowing taking up of multiple assignments at the same time by the
background performer. Any deviation requires the prior sanction of the screen
actors’ guild. The agreement is a balance of the rights and obligations of the
performer. Some of the significant safeguards include the fact that the
Background Actor is entitled to a full day's pay. for cancellation of an initial work
call except if due to illness in principal cast, fire, flood, or other similar
catastrophe or national emergency.?? Elaborate provisions are stipulated in the
collective agreement regarding meals, meal allowance, and rest periods during
work and overtime payments and wardrobe requirements. Another safeguard
against exploitation is his right to ask for wages equivalent to a main performer if
he is asked to perform a role that demands such an effort. Thus after recruiting

him and paying him the background performers’ wages a work of a main

"™ 1d..p.6

200

1d.p.6.
' 1d., p.10. Advise to members to keep the contract and voucher and the copies of the same.
2 1n the event of such cancellation, the Background Actor will be entitled to a haif-check. If the
Background Actor is notified of such cancellation before 6:00 p.m. of the workday previous t