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PREFACE

Being a specialized filed, study on taxation system is a
motivating endeavour. Present study is not directly on any tax
system, but with reference to one of the incidences of levy of
tax, namely ‘sale of goods’. Sale of goods is an act of property
acquirement and a corresponding gain of income. This can be
Subject to various kinds of tax, such as, the process of passing
of property can be subject to indirect sales tax, the trader can be
subject to direct levy of professional or employment tax and the
gain from trading can be subject to direct income tax. The
passage of property can be subjected to consignment tax. There
is another kind of tax on commodity, namely excise duty, which
is levied on commodity, when it is manufactured or produced.
Consequently, taxing of production and sale of goods constitute

a complex scenario.

What is the significance of the topic for a research in law?
Being a researcher | have to answer this explicitly. Sales Tax is
an indirect tax. The levy is on the consumption of goods by the
end consumer, though it is collected from the collecting agents,
namely dealers. Of course it is collected at different points,
according to the kind of tax system, either single point of multi

point or multiple points.

The character of sales tax differs from country to country.
In the United States of America, sales tax is levied on retail sale
only being a tax on end purchase of goods, leaving all other

points, such as resale or for subsequent processing. In India, it
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is levied at all the point of sale based on the value addition, after
introduction of Value Added Sales Tax in 2005 as a uniform
method of tax throughout the country. Formerly, there were
different system of levy of tax, either on the first point of sale/
purchase or in the last point of sale/ purchase or both in the first
and last sale/ purchase, suitably, depends on the potentiality
and substance of the commodity. Thus a commodity, after its
manufacturing and clearance from the factory, is subjected to

sales tax, on the occasion of sale of goods.

What ever be the point of levy, who ever be the person
administering the tax and where ever be the situs of sale, the
incidence of tax is sale, either local sale, inter-state sale or
export sale. Therefore, the research on the subject of sale is an
infinite and general study on the topic. It is difficult to find out a
proper method for analysing the general principles of subject
without going to the aspects of special fields, either intra state
sale, inter- state sale or overseas export sale. However, | am
constraint to limit the area of study with respect to expanding

concept of sale in the meadow of taxation.

Sale is a special form of contract, well defined in the Sale
of Goods Act, 1930 detailing the required features to form a
transaction as sale. When a general statute defines the
expression, sale, it is obvious that it has well accepted meaning
of the expression, either in popular or in legal sense.
Nevertheless, sale is not only a commercial activity of passing of
property, but also a major source of tax, compared to other
sources of revenue. While limiting the scope of ‘sale of goods’

within provisions of the general statute, there are leading issues;

Expanding Concept of Sale: The Taxation Dilemma
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like tax evasion or erosion or tax avoidance by an intelligent tax
planning. To curb this situation, the usual practice of the
legislature is to enlarge the meaning of sale of goods, in taxing
statutes, irrespective of the significance of the expression in

general law.

Expansion of meaning of the expression, ‘sale of goods’,
in the taxing statutes, had resulted in a flood of litigations in the
last several decades. There were divergent opinions between
the legislature and the judiciary regarding the competency of
legislature to expand the statutory expression. Additionally, with
regard to the device to interpret the scope of the statutory
expression, they adopted different modes of interpretational

techniques, according to the wants.

The post constitutional period of Indian taxation system
faced the dilemma of inconsistent interpretation of legal
expressions, particularly in relation to the term ‘sale of goods’,
on quite a lot of occasions. Consequently, in the year 1981, an
amendment was carried out in the Constitution of India by
incorporating a definition clause, (29A), to Article 366, to define
the sale and purchase of goods for the purpose of taxation.
Nevertheless, while expanding the scope of taxation on the sale
of goods, this endeavour could not achieve the objective
entirely. The amendment could not resolve the inconsistency in
interpretation of sales tax laws. Such a state of affairs inspires
the present study, the ambit and scope of expression ‘sale of

goods’, in pre-amendment and post amendment era.

Expanding Concept of Sale: The Taxation Dilemma
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The methodology of research has to be flexible with the
subject of study. An empirical study is not viable when the subject
is one, evolved by interpretation of principles by the Judiciary,
focusing on different statutes dealing with the subject. The topic of
sale of goods is developed in relation with divergent understanding
of law, by the Judiciary, internationally, particularly in India. There
are hundreds of judicial pronouncements dealing with the ambit
and scope of sale; of course, all are mainly attached to issues of

levy of sales tax.

Statutes are the main sources of inputs. There is a
general statute on sale of goods. Indian Sale of Goods Act,
1930 deals with the general principles on sale of goods. The
provisions of Indian Sale of Goods Act, 1930 are analogous with
that of Sale of Goods Act, 1893 (England). The principles are in
corollary with the general principles of contract, governed by the
Contract Act, 1872, as sale is a special kind of contract. The
provisions of the Transfer of property Act, 1882, also deals with
the sale of immovable property, which is out of the subject of
study, as the expression ‘goods’ does not take the immovable
property. However, the principles of conveyance dealt with in
Transfer of Property Act, 1882 are significant and persuasive, as

the both of them deal with contractual obligations also.

Comparative study of statutes dealing with general
principles of sale and statutes dealing with taxation of sale of
goods is vital during the course of research. Since, generally,
the taxation of sale of goods, is a subject appended to State’s
legislative power, there are several statutes dealing with tax on

Sale of Goods, one in each States and also a Central Statute in

Expanding Concept of Sale: The Taxation Dilemma
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the domain of Government of India. The subject of ‘sale of
goods’ is dealt in all these statutes, almost consistently. The
sole aspiration of these statutes is, gathering utmost tax revenue
from the sale or purchase taking place within their authority.
Thus this endeavour is a contemporary analysis of judicial and

legislative accomplishments to advance the subject of study.

My efforts are not intended to replace the settled
academic out look on the subject. But being a person from the
practicing field of law, | am deeply influenced by the real and
practical complexities faced by the Judges and Lawyers, rather
than the Academic Scholars. To that extent my study is a survey
on judicial interpretation on tax issues, rather than an analysis of

principles of taxation.

| am greatly indebted to my respected Guide, Prof. (Dr.)
G. Sadasivan Nair, whose invaluable guidance assisted me to
complete my thesis. | am also greatly indebted to my senior in
the Bar, Smt. S.K. Devi, Advocate, High Court of Kerala, whose
constant encouragement and support helped me to complete my

venture, as per schedule.

I must convey my heartiest gratitude to Dr. A.M. Varkey
(Reader), Dr. D. Rajeev (Director) and other Members of Faculty
of School of Legal Studies, the Staff of Kerala High Court
Library, Kerala High Court Advocate Association Library, School
of Legal Studies Library, Principal and Library Staff of the
Government Law College, Kozhikode and ultimately to the Head
and Library Staff of the School of Law, University of Sheffield,
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United Kingdom, for encouraging and helping me in various

ways.

I am also thankful to my friends Adv. Anil R Nair and Dr.

V.N. Sankarjee for their active timely assistance given to me.

Finally | must acknowledge my sincere gratitude to my
mother Smt. Gouri Amma, my wife Dr. Priyarenjini and other family
members, friends and colleagues, for their inmense supports and
encouragements, during my tight schedule of practice and

research works.

With great reverence and love, | dedicate this work to my

beloved father the Late K. Krishnan Nair.

PRADEEP K.P.
(Research Scholar)

Kochi-22
20" October, 2009
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Introduction: Jurisprudential
Basis of Taxation

Tax is a mandatory imposition of the sovereign
without any guarantee of special benefits. The imposition of
tax is a constitutional function’. Such an imposition may be
either upon person or property or privileges or occupations
or enjoyments of the people®. Obviously, the primary
implication and object of taxation is raising money for the
purpose of the Government by means of contribution from
individual persons. According to Seligman®, a tax is a

compulsory contribution from the citizens to the

' Commissioner of Central Excise v. Acer India Ltd, 2004 (8) SCC
173 at para 31.

T3N3

% The term ‘Tax’ is explained as “ ‘taxes’ in its most enlarged sense
embraces all the regular imposition made by the Government upon
the person, property, privileges, occupations and enjoyments of the
people for the purpose of raising public revenue.” See Cooley in
Constitutional Law, 4™ edn. at p.- 61, cited in A.C. Sampath
Iyengar. Three New Taxes, Vol. 1, 4™ edn. (Central Law Agency,
Allahabad) (1976) at p. 39.

* E.R.A. Seligman, Essays in Taxation (1921), cited in A.C. Sampath
Iyengar. Three New Taxes, Vol. 1, 4™ edn. (Central Law Agency,
Allahabad) (1976) at p. 19.
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Government to defray the expenses incurred in the
common interest of all, without reference to special benefit

conferred.

The nature of taxing power differs from the other two
sovereign functions, namely the police power* and the
eminent domain®. State cannot extend its police power to
mount up the revenue®, but a taxing power, of course,
enables the Sovereign to accumulate the revenue for its
developmental or welfare purposes’. Even if the purpose

of levy is not for common utility, but for particular purpose, it

* Dwarakadas Shrinivas v. Sholapur Spinning & Weaving Co., AIR
1954 SC 119 at p. 137.

> State of West Bengal v. Union of India, AIR 1963 SC 1241 at p.
1258. Eminent Domain derives from American Law as a right
inherent in every sovereign to take and appropriate private property
belonging to individual for public use. The Constitution of India
adopted the principle in Article 31, but subject to two limitations
that the acquisition must be for public purposes and the owner must
be compensated by payment of compensation. See also the
Judgement of Mukherjea, J in Charanjit Lal Chowdhary v. Union
of India, AIR 1951 SC 41 at para 48.

% Amritsar Municipality v. State of Punjab, AIR 1970 SC 2182 at p- 2190.

" Dantuluri Ram Raju v. State of Andra Pradesh, AIR 1972 SC 828 at
p- 830.

Expanding Concept of Sale: The Taxation Dilemma
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will not alter the character of tax, when there is benefit to

public at least to some limited extend®.

In earlier times, when the state was considered
essentially as a police state, the economic regulations by
way of levies and recoveries are bare minimum. State
involvement was minimum because the individual is
considered the best person to look after his/her economic
interests. If every individual cared for his economic welfare,
the welfare of the state was taken for granted. However,
with the advent of welfare era, there has been a
fundamental change in the sphere of economy and
financial thinking. The obligation of the State to look after
the welfare increased the responsibility of the State. For the
same, the State has to incur heavy expenses. Thus the tax
is a necessary evil; equally it is a sacrifice of the people to

contribute for the progress of the Country®.

¥ Vivian Joseph Ferreira v. Bombay Municipality, AIR 1972 SC 845 at
para 16.

 Kunwar Deo Prasad, Taxation in Ancient India, Mittal Publications,
Delhi (1987) at p. 14.

Expanding Concept of Sale: The Taxation Dilemma
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1.1. Characteristics of Tax.

While levying a tax, the State, to some extend, brings
in measures to regulate the business activity or the
consumption of a commodity or service'®. However such
regulatory control does not come out from the general
power of ‘regulation or control’, but from the specific power
of taxation."" The levy of tax has an object or aim in which
the general interest of the community has the greater

significance rather than the private interest'?.

Levy of tax cannot be equated with collection of
public debt, but it is a sort of obligations or liabilities
towards the State by the taxpayer'®. In the widest sense, it
includes all money raised by taxation, including taxes levied
by the Union or State Legislatures; rates or other charges

levied by the local authorities under the statutory powers'.

' State of Tamil Nadu v. SDO Association, AIR 1975 SC 1006 at p. 1010.

" State of West Bengal v. Kesoram Industries, 2004 (10) SCC 201 at
para 76.

12 Hamabai F. ramjee Petit v. Secretary of States India, 1915 ILR 39 Bom.
279 atp. 291.

1 Government of India v. Taylor, [1955] AC 491.
' Gouse D.G. v. State of Kerala, AIR 1980 SC 271 at para 5.

Expanding Concept of Sale: The Taxation Dilemma
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The Constitution of India defines taxation™ to include
imposition of any tax or impost, in its widest connotations

so as to include all the compulsory levies.

In the popular meaning, ‘tax’ explains it as a
compulsory exaction of money by public authority for public
purpose enforceable by law'®. Thus the essence of taxation
is the compulsion'’. When the levy is enforced by law,
there is no necessity of consent of the tax payers'. Levy
of tax does not require any element of ‘quid pro quo’
between the tax payer and the public authority’. It is a
common burden and the only return which the tax payer
gets is the participation in the common benefits of the
State. If the element of revenue for the general purpose of
the State predominates, then the taxing element takes hold
of the levy and it ceases to have any relation to the cost of

administration of the law to which it relates it becomes a

1S Constitution of India, Art. 366 (28) defines taxation to include the
imposition of any tax or impost, whether general or local or
special, and “tax” shall be construed accordingly.

' Mathews v. Chicory Marketing Board, 60 CLR 263 at p. 276.

7" Commissioner of Hindu Religious Endowment v. Lakshmindra
Thirtha Swaminar, AIR 1954 SC 282 at para 43.

'8 Lower Mainland Diary v. Crystal Diary Ltd., [1933] AC 168.
1 Jaganath Ramanuj v. State of Orissa, AIR 1954 SC 400 at para 9.
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tax?.

Likely a fee become tax as a result of surplus
accumulated in collection in each year?'. However there are
constitutionally approved differences in the nature of tax
and fee®. The taxation is not intended to be comprised
either in the general legislative power or power to levy fee,

but is treated as a distinct matter for the purpose of

legislative competence®.

There is clear distinction between a tax and fee.
Particularly, when services are rendered to a specific area
or to specific classes of persons or trade or business in a
particular area, in such cases as a condition precedent for
such services or in return for them, some charges are
levied, not in the nature of tax, but as fee, though whole of
the class or locality may ultimately or indirectly be

benefited®*.

20 State of Madras v. Zenith Lamps, AIR 1973 SC 724 at p. 733.

2l K.K. Mathew, J. in Delhi Cloth & General Mills Co. v. Chief
Commissioner, (1970) 2 SCR 348 at p. 354.

22 Corporation of Calcutta v. Liberty Cinema, AIR 1965 SC 1107 at
para 45.

» Sundararameir & Co v. State of Andhra Pradesh, AIR 1958 SC 468
at p. 493.

** Hingir Rampur Coal Co. v. State of Orissa, AIR 1961 SC 459 at p. 466.
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However, imposition of tax can be a compensatory
one, when the trade people are having the use of certain
facilities for the better conduct of their business and paying
not patently much more than what is required for providing
the facilities®®. It gives a quid pro quo for the service
rendered. Even in some cases the expenditure for services
rendered consequent to the collection of tax may be higher
than the proceeds from levy of a compensatory tax®°. Thus,
the illustrious author H.M. Seervai, rightly pointed out that
there is no generic difference between a tax and fee, and in
fact they are only different forms in which the taxing power

of a State manifests itself*’.

There are some other special features appended to a
conscientious taxation system, according to the canon of

taxation?. It supposes that a tax should be levied with

» Automobiles Transport Ltd v. State of Rajasthan, AIR 1962 SC 1406
at para 22.

2 State of Himachal Pradesh v. Yash Pal Garg, 2003 (9) SCC 92 at p-
103.

2" HM. Seervai, Constitutional Law of India, 4™ edn., Vol. 3, (N.M.
Tripathi, Bombay) (1996) at p. 2373. Also see in Sri Jagannath v.
State of Orissa, AIR 1954 SC 400 at p. 403.

*® The maxims of taxation enumerates following principles;
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equality and uniformity in accordance with the reasonable
principle of apportionment so that each taxpayer may

contribute in accordance with his respective ability®*.

The flexibility, productiveness, simplicity, diversity
and elasticity are some of the other characteristics of a
feasible taxation system®. According to Manu, tax shall be
charged in accordance with rules, ethics, social justice and

principles of legitimacy®'. But Kautilya suggests, tax should

i. The tax which each individual is bound to pay ought to be
certain and not arbitrary. The time of payment, the manner
of payment, the quantity to be paid, ought all to be clear and
plain to the contributor and to every other person.

ii. Every tax ought to be levied at the time, or in the manner,
in which it is most likely to be convenient for the
contributor to pay it.

iii. The subjects of every state ought to contribute the support
of the Government, as early as possible, in proportion to
their respective abilities.

iv. Every tax ought to be so contrived as both to take out and
keep out of the pockets of the people as little as possible
over and above what it brings into the public treasury of the
state.

See A.C. Sampath Iyengar. Three New Taxes, Vol. I, 4™ edn.
(1976) (Central Law Agency, Allahabad) at p. 5 and U.A.
Upponi, Tax Jurisprudence, (Taxman, Delhi) (1982) at p. 29.

2 Spences Hotel Private Ltd v. State of West Bengal, 1991 (2) SCC
154 at para 24.

0K, Parameswaran, The Power of Taxation under the Constitution,
Eastern Book Company, Lucknow, (1989) edn. at p. 20.

Y Manu Smriti VII 80, as cited in Dr Umesh Holani, “Ancient
Taxation Policy”, Chartered Secretary (1989) at p. 734.
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not be uniform and the incidence of taxes must be made to

vary according to the nature of commodity®.

Undoubtedly, the incidence of tax and burden or
volume of tax should have reasonable certainty. Certainty,
in a better degree facilitates co-operation of tax payers. Of
course, a poor tax structure, definitely results in large-scale
tax evasion and tax avoidance in its greater extent®. It is
the real annoyance faced by the taxman while

administering an irresponsive tax scheme®*.

Equity is not a decisive factor in complaining against
a tax structure®. Even if a retrospective taxation deprives

the right to pass on the tax liability to the customer that by

32 Usha Mehta & Usha Thakkar, Kautilya and His Arthashastra, cited in
U.A. Upponi, Tax Jurisprudence, (Taxman, Delhi) (1982) at p. 6.

3 Mc Dowell Co. v. Commercial Tax Officer, AIR 1986 SC 649 at
para 17.

3 Prof. Kaldor recommends three pillars to a sound tax system

i. A tax system should not contain bias in favour of any
particular group of tax payers.

ii. Tax system must have proper economic effect and should
not weaken the incentive to work, save and to take risk.

iii. Tax system must be comprehensive and simple and must
make for efficiency of the administration and prevent large
scale tax evasion

See U.A. Upponi, Tax Jurisprudence, (Taxman, Delhi) (1982) at p. 48.
% Tata Iron & Steel Co. v. State of Bihar, AIR 1958 SC 452 at p. 462.
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itself will not invalidate the tax, unless the nature and
character of tax is altered®. A retrospective taxation,
though causes harshness but not arbitrary or

discriminatory®’.

Equally, the three components of tax, such as (i) the
subject of tax, (ii) the person who is liable to pay tax and
(iii) the rate at which the tax is to be paid are necessary
ingredients to remove ambiguity in the tax scheme and
these are essential to validate an obligation under a taxing
statute®. In Union of India v. Bombay Tyre International
Ltd™, the Supreme Court held that a tax has two elements;
firstly, the person, thing or activity on which the tax is

imposed and secondly the amount of tax.

There are always a distinction between the subject of
tax and measure of tax. There may be possibility of

adopting same standards for measuring two kinds of tax,

36 J.K. Jute Mills & Co. v. State of Uttar Pradesh, AIR 1971 SC 1534
at p. 1539.

37 Empire Industries v. Union of India, AIR 1986 SC 662 at para 49.

3% Mathuram Agrawal v. State of Madhya Pradesh, 1999 (8) SCC 667
at para 13.

391983 (4) SCC 210 at para 14.
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which arises from distinct power of taxation. The nature of
the mechanism by which the tax is to be assessed is not
decisive of the essential characteristic of the particular tax
charged, though it may throw light on the general character
of the tax.”® The methods adopted for measuring a tax may
be relevant in considering the character of the impost but
its effect must be weighed along with and in the light of the

other relevant circumstances also*'.

In R.R. Engineering College v. Zillah
Parishaf®®, the Constitution Bench of the Supreme Court
observed that for a matter of convenience a unique criterion
may be adopted as a yardstick or measure for assessing
the tax and the evolvement of such mechanism is not
conclusive on the nature of tax. For example, the
fundamental difference between the tax on "income" and a
tax on "circumstances and property" is that income tax can
only be levied if there is income and if there is no income,

no income tax is payable, where as in the case of

0 Ralla Ram v. Province of East Punjab, AIR 1949 FC 81.

* Hingir Rampur Coal Co. Ltd v. State of Orissa, AIR 1961 SC 459 at
para 21.

21980 (3) SCC 330 at para 15.
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"circumstances and property" tax, where a man's status
has to be determined, his total business turnover may be
considered for purposes of taxation, though he may not

have earned any taxable income™®.

1.2. Legitimacy of Taxing Power.

The power to tax is the one great power upon which
the whole national fabric is based. Taxing power is coupled
with the power to craft the State policy*. It has the definite
purpose of maintaining distributive justice and for regulating
capital mobilization. Legislation in the field of taxation and
economic activities need special consideration and are to
be viewed with larger flexibility in approach®. It is as
necessary to the existence and prosperity of a nation as is

the air he breathes to the natural man“®.

Manu suggested, the revenues due to the King must
be paid at all costs and that in return for the same, the king

must ensure the safety of home and health of his

¥ District Board of Farrukhabad v. Prag Dutt, AIR 1948 All. 382
(FB).

4 Gopal Narain v. State of Uttar Pradesh, AIR 1964 SC 370 at p. 376.
* R.K. Garg v. Union of India, AIR 1981 SC 2138.
% Nichols v. Ames, 173 US 509 at p. 515.
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subjects*’. It reminds the significance of tax, in a welfare

economy.

The legislature has wide discretion in selecting the
persons and objects, it wants to tax and a statute cannot be
held invalid on the mere ground of classifications made
between the subjects*®. The legislature is free to select the
objects for imposing tax* and even if there is classification
infringing the equality principles, the power to classify may
be exercised so as to adjust the system of taxation in all
proper and reasonable ways>’. The State is allowed to pick
and choose districts, objects, persons, methods, and even
rates for taxation if it does so reasonably’’. Such
classification ought to be made to adjust the burden on a

fair and reasonable degree of equality®.

TRK. Choudhary, Studies in Ancient Indian Law & Justice, (1953) at
p- 48, cited in U.A. Upponi, Tax Jurisprudence, (Taxman, Delhi)
(1982) at p. 5.

8 State of Assam v. Narsh Chandra Ghosh, 2000 (1) SCC 265 at para 4.

¥ Steelsworth Ltd v. State of Assam, 1962 Supp 2 SCR 589 at p. 593.

%0 Ravi Varma Rajah v. Union of India, AIR 1969 SC 1094 at p. 1098.

! Mafatlal Industries Ltd v. Union of India, 1997 (5) SCC 536 at para 343.

52 Gorania Butchaya Chowdary v. State of Andhra Pradesh, AIR 1958
Andhra 294 at p. 297.
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The legislature can devise classes for the purpose of
taxing or not taxing, exempting or not exempting, granting
incentives and prescribing rates of tax, benefits and
concessions®. Such devices are only to give flexibility in
the matters of taxation and even a sub-delegation is
possible to the executive, to legislate provisions for

exemptions™.

No law can be guaranteed perfection by ensuring
equality and equal consideration. Mathematical nicety and
perfect equality are not required while enacting a tax law™.
Rule of equality prohibits only discrimination of one person
with another if as regards the subject matter of the

legislation their position is the same®®.

A method of equalization of burden by exempting
small entrepreneurs from taxation, by differentiating

medium and large entrepreneurs for levy of tax, cannot be

53 State of Uttar Pradesh v. Kamala Palace, 2000 (1) SCC 557 at para 12.
>* Orient Weaving Mills Ltd v. Union of India, AIR 1963 SC 98 at p.103.

55 Prof. Willis, Constitutional Law, 1% edn. at p- 579, as referred in
Charanjit Lal Chowdhary v. Union of India, AIR 1951 SC 41 at para 8.

%% Southern Railway Co v. Greene, 216 US 400 at p. 412.
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held unlawful or arbitrary®”. The authority of the legislature
to fix different rates of tax in various states also cannot be
narrowed down, when the legislatures in the appropriate
states have independent power to choose the taxable
subjects®®. Although the levy of tax is universally applied
through out the State, conversely, on the basis of different
criteria in accordance with speciality of local authority, the

classification cannot be held to be bad®.

The basis of the tax may be calculated in accordance
with different laws in existence in different areas of
jurisdiction. Taxing of consumption of goods by more
affluent in society at higher rate and modest customers at
lowest rate, shall not alter the reasonableness of
classification®®. The very basis of different rate of tax on
lodging is the quality of residential accommodation enjoyed
by the customers by virtue of their economic superiority,

and is in accordance with the legislative wisdom and

7 Indian Express News Papers v. Union of India, 1985 (1) SCC 641 at
p. 707.

8 Salar Jung Sugar Mills v. State of Mysore, AIR 1972 SC 87 at para 46.
* D.G. Gouse & Co. v. State of Kerala, AIR 1980 SC 271 at para 24.

0 Kerala Hotel & Restaurant Association v. State of Kerala, AIR 1990
SC 913 at para 32.
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cannot be condemned as irrational by comparing the
charges®'. The State is empowered to differentiate the
subjects for administrative convenience, by imposition of
flat rate of tax to one group and commodity based tax for

the other group®.

The parliament has the exclusive residuary power in

addition to the power vested to them under Article 246°.

%! Federation of Hotels & Restaurants v. Union of India, AIR 1990 SC
1637 at para 21.

52 Avinder Singh v. State of Punjab, 1979 (1) SCC 137 at para 5.
3 Constitution of India, Article 246 reads as follows,

Subject matter of laws made by Parliament and by the
Legislatures of States.- (1) Notwithstanding any thing in
clauses (2) and (3) Parliament has exclusive power to make
laws with respect to any of the matters enumerated in List I in
the Seventh Schedule (in this Constitution referred to as the
“Union List).

(2) Notwithstanding any thing in clause (3), Parliament, and,
subject to clause (i), the Legislature of any State also, have
power to make laws with respect to any of the matters
enumerated in List III in the Seventh Schedule (in this
Constitution referred to as the “Concurrent List”).

(3) Subject to clauses (1) and (2), the Legislature of any State
has exclusive power to make laws for such State or any part
thereof with respect to any of the matters enumerated in
List I in the Seventh Schedule (in the Constitution, referred
to as the “State List”).

(4) Parliament has power to make laws with respect to any
matter for any part of the territory of India not included in a
State notwithstanding that such matter is a matter
enumerated in the State List.
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This exclusive power also takes the power to enact laws for

imposing taxes not mentioned anywhere in the Lists®*.

Taxing power by and large is a means of economic
regulation®. When the State enjoins the widest latitude with
respect to the measures of economic regulations, the
legislators are entitled to formulate diverse and quite often
conflicting economic criteria, adjustment and balancing of
various conflicting social and economic values and
interests®. It is pertinent to note that no economic
measures have yet been devised which is free from
discriminatory impact and it cannot be possible to advise or
to devise a perfect alternative to any of the economic

issues®’.

%% Constitution of India, Art. 248 reads,
Residuary powers of legislation.-

(1) Parliament has exclusive power to make any law with
respect to any matter not enumerated in the Concurrent List
or State List.

(2) Such power shall include the power of making any law
imposing a tax not mentioned in either of those lists.

% RMDC (Mysore) Pvt Ltd v. State of Mysore, AIR 1962 SC 594.

% Secretary to Government of Madras v. Sriramulu, 1996 (1) SCC 345
at para 15.

%7 Sociedade De Femento Industrial Pvt. Lid v. Mormugo Dock Labour
Board, 1995 Supp (1) SCC 534 at para 16.
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A taxing power derives from the specific entry in this
regard not upon the general entries enumerated in the Vlith
Schedule to the Constitution. It is subject to the legislative
powers available in Article 246, and not beyond that.
Constitution confers powers to the Parliament and State
legislatures to make laws with respect to any of the matters
enumerated in the exclusive lists notwithstanding the

concurrent powers of Parliament and State legislature®.

An entry enabling legislation of taxing statute must
be given widest possible interpretation so as to enable the
legislature to make provisions for all incidental and ancillary
purposes, which may be necessary to effectuate the law. A
power to legislate as to the principal matter specifically
mentioned in the entry shall also include within its expanse
the legislations touching incidental and ancillary matters®.
It is open to the legislature to enact a levy of tax and also to
enact provisions which would check the evasion of tax”. A

taxing law can be justified, when the legislature has

% Indu Bhussan v. Rama Sundari, AIR 1970 SC 228 at para 12.

% State of West Bengal v. Kesoram Industries, 2004 (10) SCC 201 at
para 31.

" Board of Revenue v. Jhaver, AIR 1968 SC 59 at para 13.
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competence to enact the law under more entries than one
in the relevant legislative lists or parts of it may be justified

under one entry and parts under another’".

Unless there is transgression of constitutional
principles, there is a presumption in favour of the
constitutionality of a law passed by the appropriate
legislature as the legislature understands and correctly

appreciates the needs of its own people and society”.

1.3. Limitations on Taxing Power.

Every power, be it a sovereign or an ordinary
executive or legislative or judicial power, is subject to the
limitations under the Constitution or under the statutes.

Such powers are subject to inherent limitations also.

Power of taxing a subject has its own inherent
limitations. Until the natural law or natural justice permits
taxation, it can be made only through a State enacted

law”™. A legislature while imposing tax may choose to

T HM. Seervai, Constitutional Law of India, Vol. 3, 4t edn.,
Universal Book (1996) at p. 2320.

2 Middleton v. Texas Power Company, 249 US 152 at p. 157.
" A.K. Gopalan v. State of Madras, AIR 1950 SC 27 at para 228.
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impose the liability on persons from whom the collection of

tax is most convenient’*

. But the decision of the legislature
may not be final and adjudication is possible to see whether
there was direct and intimate connection or nexus between

the persons so chosen and the taxable event.

Enacting a taxing law is a most important and sacred
trust known to the Civil Government and the
representatives of the people are required to exercise their
wise discretion and a sound judgement having due regards

to the ability of the tax payers and general public welfare”.

It is beyond doubt to say that the imposition of tax
might have social reflection, even the price escalation of
essential commodities. Hence the taxing power can be
invoked only in a reasonable way by understating its real
impact on the society’®. A legislative power to enact taxing

laws cannot be fettered except by the express words of a

" Khyerbari Tea Co. Ltd. v. State of Assam, AIR 1964 SC 925 at p. 935

"> Baker’s Fundamental Laws of American Constitution, Vol 1 at p-
287, as referred in In re Article 143 of the Constitution of India and
Delhi Laws Act, AIR 1951 SC 332 at para 227.

® Meenakshi v. State of Karnataka, AIR 1983 SC 1283 at p. 1289.
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Constitution and that it cannot be fettered by a contract or

by a statute””.

1.4. Constitutional Limitations.

A taxing statute must satisfy the test of rule of
arbitrariness or reasonableness and also the rule of
reasonable classification as envisaged in Article 147 of the
Constitution of India”. It is not an exception to the doctrine
of equality®®. A taxing legislation contrary to the due

process of law is bad®'.

The rule of reasonableness mandates fair, just and
equitable treatment and an action in a manner that is
reasonable, relevant and germane to effectuate the
purpose of public good and in the general public interest®.

The rule of reasonable classification permits a classification

" Kesavan v. State of Kerala, AIR 1961 Ker. 36.

8 Constitution of India, Art. 14 reads, Equality before law.- The State
shall not deny to any person equality before law or the equal
protection of the laws within the territory of India.

KT Moopil Nair v. State of Kerala, AIR 1961 SC 552 at para 10.
80 Ashwathnarayana Setty v. State of Karnataka, AIR 1989 SC 100.

81 Albert A Hoeper v. Tax Commission, (1931) 76 Law Ed 248, as cited in
Balaji v. Income Tax Officer, AIR 1962 SC 123 at para 10.

82 Life Insurance Corporation of India v. CE&RC, 1995 (5) SCC 482
at para 27.
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for legitimate purpose® and is not insisting that the
legislative classification should be scientifically perfect or
logically complete®. It only prohibits class legislation and
not the reasonable classification for the purpose of

legislation®.

The rule requires that to pass the test of permissible
classification two conditions must be satisfied, that is (i) the
classification must be founded an intelligible differential
which distinguishes persons or things that are grouped
together from others left out of the group and (ii) that
differential must have a rational relation to the object

sought to be achieved by the Statute in question®.

Article 27 of the Constitution of India debars levy of

tax for religious purposes®. But grant from consolidated

8 State of Bombay v. Balsara F.N., 1951 SCR 682 at p. 708.

8 P.B Roy v. Union of India, AIR 1972 SC 908.

% Budhan Chowdhry v. State of Bihar, 1955 (1) SCR 1045 at p. 1049.
8 Pathumma v. State of Kerala, AIR 1978 SC 771 at para 41.

87 Constitution of India, Art. 27, reads, Freedom as to payment of
taxes for promotion of any particular religion.- No person shall
be compelled to pay any taxes, the proceeds of which are
specifically appropriated in payment of expenses for the promotion
or maintenance of any particular religion or religious
denomination.
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fund is possible in case of certain religious institutions, by
virtue of Article 290A%. Additionally the prohibition will not
distress the beneficial scheme for the public, though the
ownership is vested with the religious head or deity® or a
scheme for even reconstruction of religious places
damaged in a communal riot®.

The Constitution expressly forbids levy and collection

of tax without authority of law®'.

This prohibition
corresponds to Article 1, Section 8(1) of the Constitution of

United States® and Section 51 (i) of the Commonwealth of

88 Constitution of India, Art. 290 A reads, Annual Payment to certain
Devaswom.- A sum of forty-six lakhs and fifty thousand rupees
shall be charged on, and paid out of, the Consolidated Fund of the
State of Kerala every year to the Travancore Devaswom Fund; and
a sum of thirteen lakhs and fifty thousand rupees shall be charged
on, and paid out of the Consolidated Fund of the State of Tamil
Nadu every year to the Devaswom Fund established in that State
for the maintenance of Hindu Temples and shrines in the territories
transferred to that State on the 1% day of November, 1956, form the
State of Travancore- Cochin.

% Bira Kishore Mohanty v. State of Orissa, AIR 1975 Orissa 8 at p- 11
% Raghunath v. State of Kerala, AIR 1974 Ker. 48.

! Constitution of India, Art. 265 reads, Taxes not to be imposed save
by authority of law. - No tax shall be levied or collected except by
authority of law.

92 United States Constitution, 1787, Art. 1, Section 8(1) reads, The
Congress shall have power to lay and collect taxes, duties, imposts
and excise, to pay the Debts and provide for the Common Defence
and general welfare of the United States; but all duties, imposts and
excises shall be uniform throughout the United States.
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Australia Constitution Act, 1900%. The law referred in
Article 265 is a valid law, which is enacted within the
legislative competence of the legislature imposing the tax*.
Equally, the expression law in Article 265 takes the

characteristics of law, as referred in Article 21%°

also, which
should not be arbitrary, unfair and unreasonable, as held in
Maneka Gandhi v. Union of India®. As held in Kochunni v.
State of Madras”, it is manifest that the law must satisfy
two test before it can be a valid law, firstly, the appropriate
legislature has competency to make the law; and secondly

it does not take away or abridge any of the Fundamental

Rights guaranteed in Part Il of the Constitution of India.

3 Commonwealth of Australia Constitution Act, 1900, Section 51,
reads, as follows

Section 51. Legislative Powers of the Parliament.- The
Parliament shall, subject to this Constitution, have power to
make laws for the peace, order and god government of the
Commonwealth with respect to :

i
1i. taxation, but so as not discriminate between states or
part of states;

% Balaji v. Income Tax Officer, AIR 1962 SC 123 at p. 128.

% Constitution of India, Art. 21 reads, Protection of life and personal
liberty.- No person shall be deprived of his life or personal liberty
except according to procedure established by law.

% AIR 1978 SC 597.
71960 (3) SCR 887 at p. 911: AIR 1960 SC 1080.
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These two constitutional riders are equally applicable to the

taxing statutes also®.

After the decision of the Supreme Court in
Kesavananda Bharati v. State of Kerala,” it has to satisfy
that the law is not infringing any of the basis features of the
Constitution. Thus validity of any law or change in law is
essentially a matter to be judged by applying the test
whether it alters the essential features or basic structure of

the Constitution'®.

A law may not be a valid one, only for the reason that
it is enacted by the State, if the law suffers from the vice of
excessive delegation or it constitutes a colourable exercise
of the legislative power or if it is in vires with the parent
statute or if it is in contravention of fundamental rights or if it

is vague or if it violates natural justice. When the term law

% Supra, n. 94 at para 13.

% (1973) 4 SCC 225 at p. 468: AIR 1973 SC 1461. In Kesavananda
Bharati’s case, the 13 Judges larger bench of the Apex Court
overruled the ratio of 11 Judges Bench in Golak Nath L.C. v. State
of Punjab, AIR 1967 SC 1643, in which it was held that the power
to amend the Constitution being a constituent power cannot be held
subject to any implied limitations and there is no basic features to
the Constitution, which cannot be amended. (See at para 91 of the
judgment)

1% Minerva Mills Ltd v. Union of India, AIR 1980 SC 1789 at para 29.
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is interpreted in tune with the definition of existing law, it is
obvious that it primarily means statute law, including
subordinate legislation like, rule, regulation or any order or

notification made by the statutory authority'®".

The taxing power of the State is subject to another
limitation that a taxing legislation shall not invade a
legislative filed demarcated exclusively for the other field by
the Constitution'®. A matter which the Constitution makers
had foreseen, were conscious of or had deliberated upon,
could not be relegated to any residuary power or allowed to
encroach upon others field'®. Article 245 is the fountain

source of the Legislative power.

The legislative fields between the Parliament and
State legislatures are specifically demarcated in Article 246
of the Constitution of India. In the three list appended to
Vilth  Schedule, there is clear cut distinction and

classification between the general legislative entries and

'Y Edward Mills Co. Ltd v. State of Ajmer, AIR 1955 SC 25.

2 A.G. for Canada v. A.G. for Ontario, [1937] AC 335 (PC).

1% Kesavanada Bharati Sripadgalvaru v. State of Kerala, 1973 (4)

SCC 225 at p. 468: AIR 1973 SC 1461.
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entries relating to taxation'®. These entries are only the
legislative heads/ fields enabling the appropriate
legislatures to enact the law subject to the power in Article
246, and not an independent power to legislate'®. The
power to tax cannot be deduced from a general legislative

106

entry as an ancillary power ™. It is a distinct matter for

purpose of legislative competence'””.

The Constitution effects a complete separation of the
taxing power of the Central and State units of the federal
system of Government. To maintain the harmony of the
federal units, there are limitations provided under Arts.

285'% and 289'% prohibiting taxing of property of the Union

" M.P.V. Sudararamaier and Co. v. State of A.P., AIR 1958 SC 468
at p. 493.

195 Hoechst Pharmaceuticals Ltd v. State of Bihar, 1983 (4) SCC 45.

19 State of West Bengal v. Kesoram Industries, 2004 (10) SCC 201 at
para 31.

"7 Union of India v. H S Dhillon, AIR 1972 SC 1061.

108 Constitution of India, Art. 285 reads as follows;

Exemption of property of the Union from State taxation.-

(1) The property of the Union shall, save insofar as Parliament
may by law otherwise provide, be exempted from all taxes
imposed by a State or by any authority within a State.
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by State and exempting property and income of the State

from central taxation, subject to the conditions.

As observed by the Supreme Court in S.R. Bommai’s
case''®, though our Constitution guarantees a federal
structure, with equally important units, Centre and States,
the totality of the provisions in the Constitution
unmistakably justifies that the founding fathers intended to

create a strong centre. In the matters of finance and

(2) Nothing in clause (1) shall, until Parliament by law
otherwise provides, prevent any authority within a State
from levying any tax on any property of the Union to which
such property was immediately before the commencement
of this Constitution liable or treated as liable, so long as that
tax continues to be levied in that State.

199 Constitution of India, Art. 289 reads as follows;

Exemption of property and income of a State from
Union taxation.-

(1) The property and income of a State shall be exempt
from Union Taxation.

(2) Nothing in clause (1) shall prevent the Union from
imposing, or authorising the imposition of, any tax to
such extent, if any, as Parliament may by law provide in
respect of a trade or business of any kind carried on by
or, on behalf of, the Government of a State, or any
operations connected therewith, or any property used or
occupied for the purpose of such trade or business, or
any income accruing or arising in connection therewith.

(3) Nothing in clause (2) shall apply to any trade or
business, or to any class of trade or business, which
Parliament may by law declare to be incidental to the
ordinary function of Government.

10§ R. Bommai v. Union of India, 1994 (3) SCC 1 at p. 217.
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taxation, the State units are placed in a less favourable
position, and having inbuilt limitations'". Several taxes are
being collected by the Centre, subject to allocation of
revenue to the State, of course guided by the constitutional

principles and other material factors.

1.5. Judicial Restraints.

Judicial review is permissible, as well, in the cases of
taxing statutes''?. The assumption that supports the theory
of judicial review of all law making is that the Court acts as
the interpreters of real will of the people'™. The power of
the State to enact the taxing statute and levy taxes is more
extensive than any other Governmental functions. Such
powers of taxation are normally exercised with great
arbitrariness and unreasonableness which may impose
liability of tax retrospectively or even in a confiscatory

manner'™. A public body may some times commit errors of

1 Setalvad M.C., “Union and State Relations under the Indian

Constitution”, Tagore Law Lectures, Eastern Law House, Calcutta,
(1974).

"2 State of Andhra Pradesh v. Nalla Raja Reddy, AIR 1967 SC 1458.

113 See the observations of Beg, J in Indira Nehru Gandhi v. Raj
Narain, AIR 1975 SC 2299 at para 394.

"4 Mega Traders v. State of Kerala, [1991] 83 STC 59 (Ker.).
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judgement, while it's functioning and if it happens the
citizen requires a remedy. Thus Judiciary has a greater role
in avoiding the divergence of interest between the taxman

and taxpayers.

There are occasions of ambiguity and conflicts when
the entries in different list or in the same list are overlapping
or may appear to be in direct conflict with each other. Thus
it is the duty of the Courts to remove the ambiguity and the
lacuna by a proper interpretation of its scope and by an
authoritative declaration by the Apex Court under Article

141M1%,

In the last six decades of the Indian Judiciary, the

Supreme Court and High Courts in India have made

1S Constitution of India, Article 141 reads as follows

Art. 141. Law declared by Supreme Court to be binding on
all courts. - The law declared by the Supreme Court shall be
binding on all courts within the territory.

In State of U.P. v. Synthetics and Chemicals Ltd, 1991 (4) SCC
139, the Supreme Court founded the inherent limitation in Art.
141 and held that a decision which is not express and is not
founded on reasons nor proceeds on a consideration of the issue
cannot be deemed to be a law declared to have a binding effect
as is contemplated in Art. 141. In Union of India v. Dhanwanti
Devi, 1996 (6) SCC 44 at para 9, the Supreme Court reiterated
that only ratio decidendi is binding; the obiter dicta (general
observations) have no binding force.

Expanding Concept of Sale: The Taxation Dilemma



31

Cochin University of Science and Technology, CUSAT, Kerala

significant contributions to the advancement of Indian
taxation system. There are as many principles of law in the
tax regime, settled by the Courts in India interpreting the
scope and ambit of the taxing statutes in relation to the

general principles of taxation and constitutional provisions.

There are large numbers of principles evolved by the
Judiciary in the field of interpretation of taxing statutes. In
taxing matters it is advised to take a commonsense view to
understand the scope of taxing entry as well as commodity

which is subjected to tax.''®

Chiefly, while interpreting the taxing subject, it is
extensively understood in its popular meaning or its trade
or commercial parlance''’. However in certain unusual
circumstances, it was held that while construing a word
which is of a technical or scientific character, its technical or
scientific meaning is required to be assigned.'® To avoid

inconvenience and absurdity in interpretation of taxing

He Rajasthan Roller Flour Mills Association v. State of Rajasthan,

[1993] 91 STC 408 (SC).

Plasmac Machine Manufacturing Co. Pvt. Ltd v. Collector of
Central Excise, [1992] 84 STC 107 (SC).

"8 Akbar Badradin Tiwan v. Collector of Customs, AIR 1990 SC 1579.

117
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statute, it is permissible to look in to legislative intention

behind the enactment.’"®

It was the consistent stand of the Apex Court that it is
appropriate for the legislature to adopt proper method for
measurement of tax and not for the court to advice the
legislature to adopt a particular method'®. It was also held
that the reasonableness of rate of tax is outside the scope

of judicial review'',

In many of the circumstances, the judicial
interventions made reasons for a chunk on the affirmative
responsibility of the legislatures. Inequality in taxing the
same class of people was held unconstitutional on the
ground of infringement of Article 14 of the Constitution of

India, in several occasions'??

. While granting a fairly wide
discretion to the legislature in the matter of fiscal

adjustment, the Court, at the same time insists that the

"9 Directorate of Enforcement v. Deepak Mahajan, AIR 1994 SC 1175.
0'D.G. Gouse & Co v. State of Kerala, AIR 1980 SC 271.
121§, Kodar v. State of Kerala, (1975) 1 SCR 121.

12 Supra, n. 79. See also in State of Kerala v. Haji K. Kutty Naha, AIR
1969 SC 378.
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statute in question should not infringe the equality

principles'®,

Equally the Judiciary adopted a pragmatic approach
in resolving the problems in the meadow of tax, rather than
measuring the propositions by abstract symmetry. Once,
the Supreme Court'® highlighted, the guidelines of
Frankfurter, J, to justify this self imposed limitations. It was
also reminded that every effort should be made as far as
possible to reconcile the seeming conflict between tax

entries'®.

The allocation of subject of taxation in various entries
in the Seventh Schedule is not comprehensive or

unambiguous. Thus in Hoechst Pharmaceuticals Ltd’s

' Twyford Tea Co. Ltd v. State of Kerala, AIR 1970 SC 1133 at para 33.

124 R.C. Lahoti, J in State of West Bengal v. Kesoram Industries, 2004
(10) SCC 201 at para 32 reminded following observations of
Frankfurter J, in Morey v. Doud, 354 US 457,

“In the utilities, tax and economic regulation cases, there are good
reasons for judicial self-restraint if not judicial deference to
legislative judgment. The legislature after all has the affirmative
responsibility. The courts have only the power to destroy, not to
reconstruct. When these are added to the complexity of economic
regulation, the uncertainty, the liability to error, the bewildering
conflict of the experts, and the number of times the judges have
been overruled by events - self-limitation can be seen to be the path
to judicial wisdom and institutional prestige and stability”

125 Supra, n. 40.
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case'?®®, the Supreme Court held that the allocation of
subjects in the list is not by way of scientific or logical
definition, but by way of a mere simplex enumeration of
broad categories. Thus the entries must receive a liberal
construction inspired by broad and generous spirit and not

in a narrow pedantic sense.

The only restriction, self imposed, on the judicial
review in taxation matter is that the Courts normally treat
the judicial review as a reserve power; a power to be used
when there is no alternative procedure available which is

equally convenient and effective'?’.

It is significant to note that the ever followed outlook
of the Apex Court, declared in R.K. Garg v. Union of
India'®® still hold the filed, in which it was held that the court
should feel more inclined to give judicial deference to
legislative judgment in the field of economic regulation than
in other areas where the fundamental human rights are

involved.

126 Hoechst Pharmaceuticals Ltd v. State of Bihar, 1983 (4) SCC 45.

127 Simon James, Taxation- Critical Perspectives on the World Economy,
Vol.IL (2002), Routledge, London & New York. at p. 344.

128 AIR 1981 SC 2138 at para 8.
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CHAPTER I

Concept of Sale in Tax Regime

The tax is the major source of public revenue. It
would mean a compulsory contribution in support of the
Government levied on persons, property, income,
commodities, transactions etc'®. There should be a
character of imposition and subject of taxation in a
progressive taxation policy’®. The character of imposition
refers to the taxable event. Sale of goods is one such

taxable event, which contributes major part of the State’s

exchequer™'.

'2 The History and Philosophy of Taxation, Compilation of papers by
Marshall-Wythe School of Law, published by College of William
and Mary (1955)

B0 Govind Saran Ganga Saran v. Commissioner of Sales Tax, AIR
1985 SC 1041.

B! Girish K. Srivastava, Commercial Taxes in India, Pitaliya Pustak
Bhandar (1975) at p.23
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2.1. Significance of Sales Tax.

The sales tax is leviable on the commodity

2

corresponding to the point of transactions'®® or on the

133 of the traders. A sales tax is an excise in so far

turnover
as it is imposed upon domestic transactions of
commodities, and it may also have some of the aspects of

customs duties because national sales taxes commonly fall

upon importing and sometimes upon exporting'**.

Not all excises are imposed upon sales or the
privilege of selling, however, for they may be placed upon
the purchase or use of commodities in some times,

services too.

132 Sales Tax is a commodity tax on one hand and tax on transaction on
the other hand. The very classification of sales tax law is based on
the above characteristics. There are three kind of tax system based
on the point of levy. Single point, Double points and Multi points
or Multiple points. In a single point tax the incidence of sales tax
levy is one point, either the first sale or the last sale. However in
Double point taxation the incidence of taxation shall be both the
first and last points of a chain of sales. In a multi point system, the
points of levy are each incidence of sales in a chain of sales.

133 Turnover tax is a kind of sales tax, but a different levy that it taxes
the turnover of the dealer at a fixed rate.

134 Buehler’s Public Finance, 3™ edn. McGraw-Hill (1948) at p 410,
referred in New India Sugar Mills Ltd v. Commissioner of Sales
Tax, [1963] 14 STC 316 at p. 337.
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2.2. Historical Importance of Sales Tax: A
Trans-national View.

Even from the ancient times, the sales tax has major
role in the King’s revenue'®. Sales tax is said to have

been prevalent in ancient Athens, Egypt under Ptolemies

136

and Ancient Rome under Augustus *°. In Ancient Greece,

there were both retail sales tax in the form of market

transfer taxes and heavy taxes on the ales of whole sales

137

merchants Even the exchanges of slaves were subject

to sales tax during those periods.

In middle ages, merchants were subjected to sales

138

tax in Germany, France, Spain and ltaly A tax of five-

twelfth percent on sales and purchases was levied in
France in 1292 except small sales and sales of

foodstuffs'®.

135 Walter A Goffart, Caput and Colonate: Towards a History of Late
Roman Taxation, University of Toronto Press (1974).

3¢ “A history of taxation” published in http:/fwww.taxworld.org/
history/ taxhistory.htm.

BT c.w. Mabhalingam, A Historical Sketch of Sales Tax, [1953] 4 STC
28 (Journal).

3% Edwin Robert Anderson Seligman, Progressive Taxation in Theory
and Practice, American Economic Association (1909).

139 Supra, n. 137.
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In Ancient India the sales tax in its real form was
introduced during the age of Mauryas'®. A trade tax,
‘biyaji’, was levied due on commodities sold by cubical
measures as 1/16™ of the quantity, by weighing balance as

1" of the total

1/20™ of the quantity and in numbers as 1/1
number'™'. Spain introduced an ad valorem tax namely
“Alcavala” on all sales of property at 10 percent of the sale

proceedings'*.

The sale tax prevailed in ancient India is moderate
one that the rate of tax is subject to the nature of
commodity, the distance from which the commodity was
brought and all expenses towards food and charges for

securing the goods.'® Some texts suggest that tax should

140 During the reigme of Chandragupta Maurya, an eminent ruler in the
age of Mauryas, during 322-289 BC. Reference is made in
Kautilya’s Arthasasthra, Book II, Chapter 16 and in Rajendra
Kumar Jain, State Taxation in India, Progress Publishers;
Progressive Book Depot (1972). See also supra, n. 9 at pp- 78-100.

14l Kautilya’s Arthasasthra, Book II, Chapter 16. See the full text,

digitalized and published in the website, http:/www.mssu.edu/
projectsouthasia/history/primarydocs/Arthashastra/Bookll. htm,
visited on 01-10-2008.

142 The Cambridge, Modern History, Vol IV (1906) at p. 627.

43 Manu, VII, 237. See the full text digitalized and published in
hitp://www.mssu.edu/projectsouthasia/history/primarydocs/manu/
index.htm visited on 01-10-2008.
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t'** and seller is not liable to

be levied only on the net profi
pay sales tax in the absence of profit'*®. The places of levy
of tax, ‘sulka’ are market places, roads and mines'*. The
Kings imposed sale tax on traders on goods carried by land

148

and water'*’. Sale taxes on Import and Export'* of goods

also prevailed.

At some stage in the middle ages a form of sales tax
was introduced, namely ‘alcabala’/ ‘sakabala’, in Spain in
1342'*. The same was followed till the middle of the 19™
Century. Under this kind of tax on the sales of commodities,
the rate was 5% to 10% on the entire business turnover
subject to constant alteration in the rate'®. During 18"

Century, the sales tax was introduced in England to meet

% Yajnavalkya, II, See the full text digitalized and published in
http://www.gutenberg.org/files/21918/21918-h/21918-hhtm#
FNanchor _270_270, visited on 01-10-2008.

145 Sukra, Ch. IV-II 109, referred in K.R. Sarkar, Public Finance in
Ancient India, Abhinav Publications (2003).

146 Sukra, Ch. TV-II 107- 108, ibid.

147 Manu, VII, 127, referred in Rajendra Nath Sharma, Ancient India
According to Manu, Nag Publishers, New Delhi (1980).

Kautilya, pp 126-127, The Kautiliya Arthasastra, complied by R. P.
Kangle, Motilal Banardsidass Publication (1997).

149 John Huxtable Elliott, Empires of the Atlantic World: Britain and Spain
in America, 1492-1830, Yale University Press, (2006) at p. 355.

150 Adam Smith, Wealth of Nations, Prometheus Books (1991).

148
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the heavy expenditure caused by the Wars with France'™".
In United States the sales tax was introduced during the
Civil War™®. In Mexico sales tax was introduced in the year
1893. Sales tax at the rate of 1/3 % was introduced in
Philiphense in 1905. In Burma 5/12" percentage sales tax

was introduced in the year 1861.

After the First World War the sales tax was very
familiar in many countries, as a result of heavy post war
expenditure and the consequential inflation. The Sales tax
particularly that imposed on goods introduced in different
countries in different forms. Its levy was either on the
turnover on the volume of wholesale and in some times on

the retain sales.

In the year 1916 the German Republic invented the
turnover tax known as ‘Umsatzsteuer. The revenue
collection by way of tax on goods and services was very
successful in Germany and the concept of sales tax

become very popular source of revenue among the

B William Tayler, The History of the Taxation of England, Hope &
Co., London (1853).

12 Carl Copping Plehn, [Introduction to Public Finance, The
Macmillan Company (1897).
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European Countries'. In France, a year later, a kind of
transaction tax, namely, “L’import sur le chiffredaffaires’
was introduced. In French Taxation system the excise and
sales tax were interchangeable, the former being a
replacement tax on the turnover of the manufacturer.
Though in Germany the tax included both goods and
services, in France services were excluded unless there

was a commercial element.

In ltaly, the sales tax was introduced in 1919. In the
year 1920 in Czhechoslovakia, a law providing for the sales
tax at the rate of 1% on the total selling price of a
commodity was implemented. Canada also followed the
European trend and introduced sales tax in the year 1920.
The significant of the Canadian sales tax law is that it
covers multi point sales tax at the rate of 1% each, on the
Manufactures or Wholesalers at the first point and Retailers
and Consumers at the second point. It was producers’ or

manufactures’ tax almost in the nature of excise duty.

133 D P. O’Brien, History of Taxation, Pickering & Chatto Publishers (1990).
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Belgium introduced sales tax in the year 1921, in
tune with Canadian experiences and followed similar tax
pattern. Tax was collected by stamps from both the seller
and the buyer according to their respective invoices.
Rumania, Hungary, Russia and West Virginia introduced

the sales tax in the year 19214,

Cuba and Luxemburg
introduced sales tax in the year 1922. In Austria the sales
tax was introduced in the year 1923 following the German
Pattern of tax. Poland introduced sales tax in the year
1924 on the gross sales, turnover basis. Brazil also

introduced sales tax in the year 1924. During 1929 to 1939

the sales tax was introduced by various states in USA'™>.

In USA, the sales tax was an excise in so far it is
imposed upon domestic transaction of commodities. The
popular name for American excises is sales tax'*®. There is

no standard usage, for selected sales taxes are often called

154 Edgar Sydenstricker, A Brief History of Taxation in Virginia,
Virginia Legislative Reference Bureau, Superintendent Public
Printing (1915).

W. Elliot Brownlee, Federal Taxation in America: A Short History,
Cambridge University Press (2004).

155

'3 David R. Burton and Dan R Mastromarco, Emancipating America
from the Income Tax: How a National Sales Tax Would Work, Cato
Institute (1997).
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sales taxes, limited sales taxes, selective sales taxes and
special sales taxes, while general sales taxes may be
called sales taxes, turnover taxes, manufacturers’ sales

taxes, retail sales taxes etc'™’.

The unanticipated financial dilemma faced by the
different countries, due to the war and reconstruction
expenses, obligated the nations to introduce the sales tax
either on commodity basis or on turnover tax basis'®®.
Australia in 1930, Netherlands, New Zealand and Norway
in 1933, Britain in 1940, Finland and Switzerland in 1941,
Chile in 1943, Pakistan and Japan in 1948 and Indonesia in
1950 introduced the sales tax to meet their increasing

public expenses.

Sales Tax is an indirect tax; the levy is on the
consumption of goods by the end consumer, though it is
collected from the collecting agents, namely dealers, of
course at different points, according to the kind of tax

system, either single point or multi points or multiple points.

157 Billy Tauzin, National Retail Sales Tax, Claitors Publication
Division (1998).

158 Carolyn Webber, Aaron Wildavsky, A History of Taxation and
Expenditure in the Western World, Simon and Schuster (1986).

Expanding Concept of Sale: The Taxation Dilemma



44

Cochin University of Science and Technology, CUSAT, Kerala

In United States of America, sales tax is levied on retalil
sale only being a tax on end purchase of goods, leaving out
all other points, such as resale or for subsequent

processing'*®.

2.3. Sales Tax in India.

In pre-independent India, the concept of sales tax
first visualised in the Report of Taxation Enquiry Committee
by suggesting a turnover tax on the retail merchants and a
quarterly collection'®. But the type of tax suggested by the
Enquiry Committee as a modification of the octroi through
the intermediate steps of taxing markets and slaughter
houses. The aim behind such suggestion was that price

competition would stop inclusion of tax in the price.

Following the recommendation of the Enquiry
Committee, the Provinces were empowered to levy the tax

on sales, in tune with the Government of India Act, 1935'®",

159 United States Sales Tax—Introduction, published in http://www.usa-
sales-use-tax-e-commerce.com/Intro_sales.asp.

190 See Report of the Taxation Enquiry Committee (1924-25).

161 The Government of India Act, 1935 (25 & 26 Geo.5 c.42) was
passed in August, 1935. It aimed to grant large measure of
autonomy to the provinces of British India by ending the system of
Diarchy introduced by the Government of India Act, 1919.
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Introduction of an exceptional commodity sales tax system
in India was a major task. Taxes on the sale of goods being
a kind of commodity taxes had to be demarcated from other
commodity taxes like excise, octroi, terminal tax, market
duties etc. To resolve such a difficulty, the goods are
treated as the subject of taxation in different stages, like
production, movement, sale and consumption'®?. Taxes on
production of goods, Excise entrusted with Centre'®,
Taxes on Sale of goods were given to Provinces'® and

185 \were earmarked between

taxes on movement of goods
Centre and Provinces. Taxes on the entry of goods in a
Local Area for consumption, use or sale were allotted to the

Provinces'®.

162 pramathanath Banerjea, A History of Indian Taxation, University of
Calcutta, Macmillan and co. Limited (1930). See also in Sunil
Rangan Sarkar, “Sales Tax has a History in India”, Indian Journal
of Economics, Vol.34 (Oct.1953) at p. 93.

The Government of India Act, 1935, Entry 45, List 1 read with
Entry 40, List II, Seventh Schedule.

The Government of India Act, 1935, Entry 48, List II, Seventh
Schedule.

The Government of India Act, 1935, Entry 58, List I and Entry 52,
List II, Seventh Schedule.

The Government of India Act, 1935, Entry 49, List II, Seventh
Schedule.

163
164
165

166
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The Central Provinces introduced the sales tax in the
year 1938'%”. Madras Province introduced sales tax in the
year 1939'® to make up the revenue loss caused due to
the implementation of prohibition policy. In the year 1946,
the State of Travancore Cochin introduced a multi point
sales tax at three pies in rupee at all point of sale. It was
introduced as the main source of revenue to the Provinces
under the scheme of Provincial autonomy'®*.

The system of Sales tax prevailed among the

different provinces were not identical'”®.

In Madras,
Mysore, Travancore- Cochin and Hyderabad, sale means
transfer of property in the course of trade or business. By

implication all other sales were excluded. Casual sales by

17 The Central Provinces Government implemented Central Provinces
and Berar Sales of Motor Spirit and Lubricants Taxation Act 1938,
to levy and collect tax from the retail dealers on the retail sale of
motor spirit and lubricants at the rate of 5% on the value of such
sales. See the discussion in In re C.P. etc. Motor Spirit Taxation
Act reported in [1951] 1 STC 1.

'% The Province of Madras enacted a multipoint general sales tax, The
Madras General Sales Tax Act, 1939. See the discussion in
Province of Madras v. Boddu Paidanna reported in [1951] 1 STC
104 (FC). The Federal Court, in the above case, decided the
constitutional validity of the Act.

9 A. K. Chawla, Constitutional Study of Sales Tax Legislation in
India, N. M. Tripathi (1973).

170 Report of Taxation Enquiry Commission (1953-54), Vol .III at p. 10.
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individuals, sales of food by hostels attached to educational
institutions, sales of old furniture etc were not sale exigible
to sales tax in these Provinces. In Bengal and Delhi sale
was a transfer of property in goods for money consideration
which accordingly excludes transfers of other consideration

like exchange or barter.

In the matters of levy also the system of taxation was
different among the States in pre- independent India'”". In
some States for the purpose of taxation the sale is deemed
to have taken place in the territory of State, if at the time
when the contract of sale or purchase was made, the
goods were actually in those States. In Certain States, the
transfer or property in goods supplied in the execution of a

contract was also a sale for the purpose of taxation.

"' G. R. Rao, Sales Tax Laws of India: Comparative Analysis of the
Sales Tax System in Different States, Hindustan Chamber of
Commerce (1968).

For a detailed and comparative analysis of concept of sale in
different State’s sales tax statutes, see K. Chaturvedi & P. Kothary,
The Principles of Sales Tax Laws, 5" edn. Vol.I, Wadhwa &
Company (Nagpur) (1987) at p. 184.
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After the independence and the introduction of the
Constitution of India the sales tax law which prevailed in the
princely states and provinces, immediately before the
Constitution was made valid under the specific provisions
of Article 277'7%. Later in 1956, the Parliament of India
enacted the Central Sales Tax Act'” to cover up the export
or import sales and inter state sales. Under the legislative

powers derived from the Article 246'"* of the Constitution of

172 Constitution of India, Article 277 reads, Savings. - Any taxes,

duties, cesses or fees which, being lawfully levied by the
Government of any State or by any municipality or other local
authority or body for the purposes of the State, municipality,
district or other local area may, notwithstanding that those taxes,
duties, cesses or fees are mentioned in the Union List, continue to
be levied and to be applied to the same purposes until provision to
the contrary is made by Parliament by law.

173 The Central Sales Tax Act, 1956 was enacted by the Parliament,

which is a comprehensive legislation to formulate principles in
determining when a sale or purchase of goods takes place in the
course of inter-State trade or commerce or outside a State or in the
course of import into or export from India with provisions for levy,
collection and distribution of taxes and also enumerating the goods
to be of special importance in inter-State trade or commerce. The
Act was enacted in terms of the recommendations of Taxation
Enquiry Committee.

4 Constitution of India, Art. 246 (1).- Notwithstanding any thing in

clauses (2) and (3) Parliament has exclusive power to make laws
with respect to any of the matters enumerated in List I in the
Seventh Schedule (in this Constitution referred to as the “Union
List).
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India and the corresponding entry 54'”° in the State list, the

different State Units enacted state sales tax laws'’® to

(2) Notwithstanding any thing in clause (3), Parliament, and,
subject to clause (i), the Legislature of any State also, have
power to make laws with respect to any of the matters
enumerated in List III in the Seventh Schedule (in this
Constitution referred to as the “Concurrent List”).

(3) subject to clauses (1) and (2), the Legislature of any State
has exclusive power to make laws for such State or any part
thereof with respect to any of the matters enumerated in
List II in the Seventh Schedule (in the Constitution, referred
to as the “State List™).

(4) Parliament has power to make laws with respect to any
matter for any part of the territory of India not included in a
State notwithstanding that such matter is a matter
enumerated in the State List.

15 Constitution of India, Seventh Schedule, List II, entry 54 reads,

“Taxes on the sale or purchase of goods other than newspapers,
subject to the provisions of entry 92A of List I.

Entry 92 in List I, reads, “Taxes on the sale or purchase of
newspapers and on advertisements published therein.

Entry 92A in List I, reads, “Taxes on the sale or purchase of
goods other than newspapers, where such sale or purchase takes
place in the course of inter-State trade and commerce.

Entry 92B in List I, reads, “Taxes on consignments of goods
(whether the consignment is to the person making it or to any
other person), where such consignment takes place in the
course of inter-state trade of commerce”.

176 After the enforcement of Constitution of India, the Legislatures in
the different States either followed the pre-constitutional laws or
enacted new Sales Tax Acts, repealing the existing Acts.

Some of the Acts enacted after the enforcement of Constitution are,
The Rajasthan Sales Tax Act, 1954 (Repealed by Rajasthan Sales
Tax Act, 1994), The West Bengal Sales Tax Act, 1954 (Repealed
by West Bengal Sales Tax Act, 1994), The Assam Finance (Sales
Tax ) Act, 1956 (Repealed by Assam General Sales Tax Act,
1993), The Karnataka Sales Tax Act, 1957.......
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enable levy of tax on the sales and purchase of goods

carried with in the territorial jurisdiction of the state.

Presently, in India, sales tax is levied at all the point
of sale based on the value addition, after introduction of
Value Added Sales Tax in 2005 as a uniform method of tax
through out the country. Formerly, there were different
systems of levy of tax, either on the first point of sale/
purchase or on the last point of sale/ purchase or both on
the first and last sale/ purchase, suitably, depending on the
potentiality and substance of the commodity. Thus a
commodity after the manufacture and clearance from the
factory is subject to sales tax, on the occasion of sale of

goods.

The Andhra Pradesh General Sales Tax Act, 1957, Madhya
Pradesh General Sales Tax Act, 1958, Bombay Sales Tax Act,
1959, Tamil Nadu General Sales Tax Act, 1959, Jammu &
Kashmir General Sales Tax Act, 1962, Kerala General Sales Tax
Act, 1963, Goa, Daman — Diu Sales Tax Act, 1964, Pondichery
General Sales Tax Act, 1967, Nagaland Sales Tax Act, 1967,
Himachal Pradesh General Sales Tax Act, 1968, Gujarat Sales Tax
Act, 1969, Haryana General Sales Tax Act, 1973, Delhi Sales Tax
Act, 1975, Tripura Sales Tax Act, 1976, Bihar Finance Act, 1981,
Mizoram Sales Tax Act, 1989 and Manipur Sales Tax Act, 1990.

Some of these legislations are repealed by Value Added Tax Acts,
in the States where the Uniform Value Added System of Tax is
introduced replacing the single point levy of tax.
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The imposition of sales tax is normally influenced by
political and economical factors'’””. Firstly, it is a mode of
raising government revenue and secondly it is regulatory in
nature to regulate the trade of certain commodity by
imposing higher rate of tax. In India, under the Constitution
as originally framed, revenue from the sales tax was
reserved to the States'’®, in furtherance of system of
taxation introduced by the Government of India Act,

1935'°. However, the taxing power was subject to

77 Shah J, in State of Madras v. Nataraja Mudaliar, [1968] 22 STC
376 (SC) at p. 389.

Constitution of India, Entry 54, List 11, Seventh Schedule originally
stands, “tax on sale and purchases of goods other than news paper”,
till the amendment carried out by Constitution (Sixth Amendment)
Act, 1956.

Government of India Act, 1935, Entry 48 in the Provincial List
reserve the levy of tax on sale and purchase within the sphere of
Provincial Units. In compliance of the power of taxation in 1938,
the Central Province first enacted the Central Provinces and Berar
Sales of Motor Spirit and Lubricants Taxation Act, 1938 and
Province of Madras enacted Madras General Sales Tax Act, 1939.
In view of Article 277 of the Constitution of India, these
enactments were continued in force after introduction of
Constitution of India. Bengal Finance (Sales Tax) Act, 1941, Bihar
Sales Tax Act, 1944 (Replaced by Bihar Sales Tax Act, 1947),
Bombay Sales Tax Act, 1946, Assam Sales Tax Act, 1947, Orissa
Sales Tax Act, 1947, Central Provinces & Berar Sales Tax Act,
1947, Mysore Sales Tax Act, 1948, Punjab General Sales Tax Act,
1948, Uttar Pradesh Sales Tax Act, 1948 and United State of
Travancore & Cochin Sales Tax Act were some of other general
sales tax Acts enacted under Entry 48 of the Provincial List.

178
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constitutional restriction under Article 286'%°, then in force,
leaving the fields of inter-state sale and export-imports

sales out of the State regime. The provision so enacted has

180 Constitution of India, Art. 286, as originally enacted, stands as
follows,

(1) No law of a State shall impose, or authorise the
imposition of, a tax on the sale or purchase of goods
where such sale or purchase takes place- (a) outside the
State; or (b) in the course of the import of the goods
into, or exports of the goods out of, the territory of
India.

Explanation.- For the purposes of sub-clause (a), a sale or
purchase shall be deemed to have taken place in the State in
which the goods have actually been delivered as a direct
result of such sale or purchase for the purpose of
consumption in that State, notwithstanding the fact that
under the general law relating to sale of goods the property
in the goods has by reason of such sale or purchase passed
in another State.

(2) Except in so far as Parliament may by law otherwise
provide, no law of a State shall impose, or authorise the
imposition of, a tax on the sale or purchase of any
goods where such sale or purchase takes place in the
course of inter-State trade or commerce.

Provided that the president may by order direct that any tax
on the sale or purchase of goods which was being lawfully
levied by the Government of any State immediately before
the commencement of this Constitution shall,
notwithstanding that imposition of such tax is contrary to
the provisions of this clause, continue to be levied until the
thirty- first day of March, 1951.

(3) No law made by the Legislature of a State imposing, or
authorising the imposition of, a tax on the sale or
purchase of any such goods as have been declared by
the Parliament by law to be essential for the life of the
community shall have effect unless it has been reserved
for the consideration of the President and has received
his assent.”
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given more advantages to the importing State allowing
them to tax on the Inter- State transaction of sale, along

with the local tax under its local sales tax law'®'.

But the interpretation of Article 286, in Bengal
Immunity’s case'® created a constitutional dilemma, as the
Court held that in absence of a law made by the Parliament
as provided in clause (2) of Article 286, there cannot be a
tax on the goods transacted in inter-State sales, either by
state where from sales originated or by the State where the
commodity is consumed. Resultantly, the sale or purchase
occurred in inter- State sale became out of the purview of
levy of tax and a serious financial disequilibrium was
occurred to provoke the Central Government to take
immediate steps for promulgating the Validation

Ordinance'®. Subsequently a comprehensive law'®* covers

181 See State of Bombay v. United Motors (India) Ltd, [1953] 4 STC
133 (SC).

182 See Bengal Immunity Company Ltd v. State of Bihar, [1955] 6 STC
446 (SC). See also the Judgement in Ram Narain Sons Ltd v. Asst.
Commissioner, [1955] 6 STC 627 (SC).

To negative the declaration of law in Bengal Immunity Company
Ltd v. State of Bihar, [1955] 6 STC 446 (SC), the President of India
promulgated Ordinance No 3 of 1956. The Ordinance was replaced
by the Sales Tax Law Validation Act, 1956 (Act 7 of 1956) enacted
by the Parliament of India.

183
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'8 On the recommendation of Taxation Enquiry Commission, the
Parliament amended the Constitution by the Constitution (Sixth
Amendment) Act, 1956 by amending entry 54 in State List and
introducing entry 92A in the Union List. After amendment of the
Seventh Schedule, Entry 54 in the State List reads “taxes on the
sale or purchase of goods other than newspapers, subject to
provisions of entry 92A of List I”’. The entry 92A in the List I
reads, “Taxes on the sale or purchase of goods other than
newspapers, where such sale or purchase takes place in the course
of inter-State trade or commerce.”

Further Article 269 (1) is also amended to include clause (g)
which reads

“269 (1) The following duties and taxes shall be levied and
collected by the Government of India but shall be assigned to
the States in the manner provided in clause (2), namely,
............. (g) taxes on sale or purchase of goods other than
newspape