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PREFACE 

When after incessant activity and deep study one reaches the final phase of 

his endeavor and steps aside to have a glimpse of the work that he has undertaken and 

attempts to appreciate the final product, then along with the particulars of the end result, 

the indebtedness that he owes to many individuals during the whole process comes to 

the fore. My experience when I present the result of my study to the world has not been 

different. There are those who had been with me when I took the first step of my 

journey and had traveled along with me guiding me through the labyrinthine courses of 

the subject of study and remained with me till the final culmination, to share my joy of 

the final result. There are also those who joined me at various phases of my journey and 

guided me at critical junctures and times when I needed their guidance and help the 

most. They gave me guidance, directed me to the proper course and faded away without 

even staking to claim my gratitude which was due to them in abundance. Or. G. 

Sadasivan Nair and Or. N.S. Chandrasekharan, Professors, School of Legal Studies, 

Cochin University of Science and Technology had been kind enough to accept me as 

their student and guided me all along through the complexities of the subject. They had 

by their scholarly advice lighted the dark alleys of the subject and inspired me to take to 

un-chartered waters with confidence and poise. When ever I found myself entangled in 

the cobwebs of the subject, the deftness with which they disentangled the same had left 

me awestruck and instilled in me a sort of privilege to claim to be their student. Or. 

K.N. Chandrasekharan Pillai, Dean, Faculty of Law, Cochin University of Science and 

Technology has been equally forthcoming when I needed his help. He had generously 

allotted me his valuable time for discussing the topic and had permitted me to delve 

deep into his immense knowledge on the subject. The help rendered by Or. O. Rajeev, 
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Director, School of Legal Studies, Cochin University of Science and Technology is 

much more than what could be expressed in words. I am deeply indebted to him for his 

generous help. 

I thank, all the faculty members of the School of Legal Studies, Cochin 

University of Science and Technology and every other member of the faculty of law. 

the office staff, the library staff and the research scholars and students at the School of 

Legal Studies, Cochin University of Science and Technology for their assistance and co 

operation for the completion of my study. 

I am also thankful to the librarian and other staff of the library, School of 

Legal Studies, Cochin University of Science and Technology for their active assistance 

given to me to collect materials on the subject. 

Acknowledgments are also due to my friends Adv. Benoy Jose, Adv. Shyam 

Kumar, Thomas Roy Kadicheeni for their help. Last but not the least my thanks are also 

due to my wife Adv.R. Udayajyothi and my brother Adv.V.N. Madhusudanan for their 

immense support and help. 
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CHAPTER 1 

INTRODUCTION 

All along the various phases of human civilization, maintenance of social 

order and security has remained a difficult task. The enormous strides made by human 

beings in all their endeavors only made the problem more complex and bewildering. 

Isolated groupings of human beings that flourished and evolved in various parts of the 

globe without any mutual contact developed their own peculiar criminal justice 

administration systems which would cater to the felt necessities of their times. A 

comparative analysis of these systems would reveal that the means employed to achieve 

the common goal of a peaceful and orderly society, by these peoples had striking 

similarities. A specialized agency for effectuating the norms evolved towards 

maintaining social order as well as for investigating into the aberrations to the same is a 

common factor in all these systems. But regarding the powers to be exercised by the 

said body and the value of evidence gathered by them during the process of 

investigating in to crimes, stark contradictions become apparent. 

Socio- political scenario of the globe has never been more chaotic. Unlike 

any earlier times, in the present day world, disturbances in one part whether it is in the 

social political or cultural sphere, sends ripples right down to touch the lives of the 

humblest of the human beings and no one in any part of the world however hard he may 

try can remain unscathed of the same. Thus the changed world order demands 

commensurate change in the way each human group runs its criminal administration 

system. No system can afford to remain exclusive and will have to indulge in fervent 
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borrowings and takings from each other. Together they may also have to evolve new 

means to meet the new challenges. 

The study in hands attempts a close scrutiny of the process of investigation 

of offences in India along with an analysis of the powers and functions of the 

investigating agency. A comparative analysis of systems prevalent in the various 

countries has been attempted. 

Offences against national security being prejudicial to the very existence of 

the nation and its legal system, is a heinous and terrible one. Hence the different 

governments that came to power cutting across politicallines have dealt the same with 

an iron hand. But a panacea is yet to be discovered. As early as 1971 the Law 

Commission of India had pointed out the need for treating the offences relating to 

national security and their perpetrators on a totally different procedural footing. The 

recommendation that the all the offences coming under the said category ought to be 

brought under the purview of a single enactment so as to confront sllch offences 

effectively, fell only on the deaf ears. It is interesting to note that vociferous criticisms 

against the same, the legislations intended and aiming at the preservation of national 

security has generously adopted many of the techniques and methods prevalent in other 

systems and had sought to weave them into the Indian criminal administration system to 

its advantage. An attempt has been made in this study to scrutinize the provisions of the 

said enactments and sift those norms and concepts that have been borrowed from other 

systems and also to probe the prospects for further assimilation and absorption. 

The two major criminal procedure systems prevalent in various countries 

viz., inquisitorial and accusatorial are closely scrutinized. For identifying the underlying 
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philosophy and values of these criminal procedures two models of value systems 

developed by the Herber L. Packer are seriously studied. The legal actors in the 

administration of criminal justice namely, the court, the prosecutor, the police and the 

defence counsel and their functions and powers are also dealt with. 

The discrepancies in and inadequacies of the criminal justice system in India 

as much as they are related to the investigations of the offences against national security 

are examined and the reforms needed are also suggested 

It is sincerely hoped that this study would show a ray of light into the future 

course which the criminal administration system in this land should partake in the 

future. 
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CHAPTER 2 

OFFENCES AGAINST NATIONAL SECURITY 

The offences which are prejudicial to sovereignty, integrity and security of 

the nation or to its friendly relations with foreign states are generally called the offences 

against national security.) Unlike other offences which are nothing more than mere acts 

or omissions made punishable by law, this category of offences are directed against the 

very existence of the state itself and are therefore peculiarly odious. 2 

The most heinous and formidable offences among them have the peculiarity 

that if they are successfully committed the criminal is almost always secure from 

punishment. The murderer is in greater danger after his victim is despatched than 

before. The thief is in greater danger after the purse is taken than before. But the rebel is 

out of danger as soon as he has subverted the government, as the penal law is impotent 

against a successful rebel. So said the authors of the Indian Penal Code characterising 

these offences in contrast to others.3 

In reference to certain offences included in this category the Law 

Commission of India points out that such activities, if successful would bring into 

existence a parallel nation with its own sovereignty and territorial integrity which will 

I The Law Commission of India, 43'-0 Report on Offences against National Security, p.93, the National 
Security Bill, 1971, cl. 2(h). The definition as such is not in the Report. Rather, the definition is one 
made in tune with the contents of the Report generally and cl.2(h) particularly. 
Id, p.!. Though it has been so said in reference to 'treason', yet the Commission has taken the view 
that the expression 'crime against national security' conveys the idea of treason in a wide sense, at p. 2; 
the Code of Criminal Procedure, 1973, s. 2(n) provides: " 'offence' means any act or omission made 
punishable by any law for the time being in force and includes any act in respect of which a complaint 
may be made under section 20 of the Cattle Trespass Act, 1871 (Act I of 1871 )." See also the Indian 
Penal Code, 1860, sAD and the General Clauses Act, 1897, s.3 (38). 

3 The Notes appended to the Draft Penal Code, 1836 submitted by the First Indian Law Commission 
before the Government on 2nd May, 1837, at page 119. It is pertinent to note that the First Indian Law 
Commission appointed in 1834 by the Charter Act of 1833 consisted of Lord Macaulay, 1.M. Macleod, 
G.W. Anderson, Hay Cameron and F. Millet. They used the expression 'State-crimes' with reference 
10 the offences against national security. 
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be a rival to the country from which the territory is detached.4 It is thus doubtless that 

these offences, directly or indirectly, endanger the existence of the state together with its 

legal system. Now the matter of debate is as to whether the administration of criminal 

justice pertaining to them shall remain the same as that relating to other offences. 

In every legal system these offences are treated specially, adopting different 

criminal justice measures. In international legal order also they are considered with 

utmost caution. The right to independence and state sovereignty is universally accepted 

as the fundamental right of each sovereign state, while the duty to refrain from 

intervening in the internal affairs of any other state and respect other states' 

independence and sovereignty is universally accepted as fundamental duty of each such 

state in order to make that fundamental right of the state more meaningful and effective. 

The international documents on human rights are thus made reserving the liberty of 

individual state to treat these offences on a totally different pedestal. 5 

2.1 Philosophy underlying the offences 

The concepts of state and nation, which are inseparable to each other, have 

paramount importance while elucidating this category of offences. Though we have 

several jurists and theories, yet Austin's theory of law remains the most comprehensive 

and important attempt to formulate a logically coherent legal system in the context of 

the modern state.6 The quintessence of his theory is that the law is the general command 

of the sovereign in an independent political society.? The independent political society 

including the sovereign constitutes the state.s 

~ The Law Commission of India, op. cit., p. 4. 
The Universal Declaration of Human Rights; the International Covenants on Civil and Political Rights; 
the [nternational Covenant on Economic, Social and Cultural Rights. 

b W. Friedmann, Legal Theory, 4lh cd., [960, p.2 [ [; Ju[ius Stone, Legal System and Lawyers' 
Reasoning, [999, pp. 7[, 73. 

7 Leclttres Oil JlIrisprudence, 4lh cd., Campbell, vo!. [, pp. 86, [76, [82, [83 & 226. 
g Ju[ius Stone, op. cit., pp. 69 - 73. 

Cochill Ulliversity of Scieuce alld Techllology 



School of Legal Studies 6 

A group of men defined by reference to specific territory which they 

ordinarily inhabit constitute the society. Certain men amongst the group constitute the 

sovereign, who render no habitual obedience to others. The rest of the group constitute 

the subjects. The bulk of the subjects render habitual obedience to the sovereign. Such a 

group is called an independent politicalsociety or a state.9 

Thus the concept of state cames the ideas of government, territory and 

population in it. Representing the organised power of the political society, the state has 

to exercise the function of controlling or setting in motion its forces for certain 

purposes. The authority constituted to exercise this function is called the government of 

the state. 10 In a dictatorial state the government is appointed by the dictator or the ruler. 

In a republic the people choose their representatives to form the government. The three 

main branches of the state activity are the legislative, the executive and the judicial. For 

the security of civil liberties these activities are entrusted to different bodies with 

independent spheres of action. 

The territory of state means a definite portion of the earth surface, which is 

In its exclusive possession and under its sovereignty. It includes the land with its 

bowels, waters and corresponding air space, within the borders of state." The totality of 

individuals living within the territory constitute the population of the state.'2 The 

population constituting the political society of state must be considerably large. 

9 Ibid. 
10 In modern state the government besides wielding the political power, co-ordinates and centralises in 

itself the collective resources and common activities of the people. 
11 The land covers all the continental territory within the state borders. The waters include internal or 

national waters and territorial waters. The bowels below them belong to that state up to technically 
accessible depth. The air space includes the troposphere and stratosphere and a considerable part of 
outer space. The side limits of the state territory are designated to be the state borders. A natural or 
imaginary line on territorial or water surfaces defines the limits of state's sovereignty over its land and 
waters. air space and natural resources. Each state has territory bounded by land or sea borders. The 
state border separates one state from that of another or the high seas. The state borders are inviolable. 
The state borderline is drawn under border treaties on geographical maps and on the land surface and is 
designated by special border sign posts. 

12 Among them are the nationals of that state. including those who are staying abroad as well as foreign 
nationals and stateless persons permanently residing in the country. 

Cochill Ulliversity of Sciellce alld Techllology 



Scllool of Legal Studies 7 

The Constitution embodies all these ideas and concepts. It determines the 

territory and the population of India. 13 It also determines the rights and duties of every 

individual member of the population. 14 It provides for establishment of the organs of 

state including the government. 15 Though the Constitution gives different meanings to 

the expression 'state' commensurate with its accompanying context, it declares that 

India is a nation comprising all these components. 16 

13 The Constitution of India, Arts. I to 4 constituting Part I titled The Union and its Territory', Arts. 5 to I I 
constituting Part 11 titled 'Citizenship'. See also the Citizenship Act, 1955. 

14 Id., Parts 11, III & IV A. 
IS The Constitution does not define the expression 'Government'. In view of Art. 367, it is necessary to refer to 

the General Clauses Act, 1897. S.3(23) provides: " 'Government' or 'the Government' shall include both 
the Central Government and any State Government."; s.3(8) provides: " 'Central Govcrnment' shall,-
(a) in relation to anything done before the commencement of the Constitution, mean the Governor General 
or the Governor general in Council, as the case may be; and shall include,-
(i) in relation to functions entrusted under sub-section (I) of Section 124 of the Governor of India Act, 

1935, to the Government of a Province, the Provincial Government acting within the scope of the 
authority given to it under that sub-section; and 

(ii) in relation to the administration of a Chief Commissioner's Province, the Chief Commissioner acting 
within the scope of the authority given to him under sub-section (3) of Section 94 of the said Act; and 

(b) in relation to anything done or to be done after the commencement of the Constitution, mean the 
President; and shall include,-
(i) in relation to functions entrusted under clause (I) of Article 258 of the Constitution, to the Government 

of a State, the State Government acting within the scope of the authority given to it under that clause; 
(ii) in relation to the administration of a Part C State before the commencement of the Constitution 

(Seventh Amendment) Act, 1956, the Chief Commissioner or the Lieutenant-Governor or the 
Government of a neighbouring State or other authority acting within the scope of the authority given to 
him or it under article 239 or article 243' of the Constitution, as the case may be; and 

(iii) in relation to the administration of a Union territory, the administrator thereof acting within the scope of 
authority given to him under article 239 of the Constitution."; s.3(60) provides: " 'State Government' ,-

(a) as respects anything done before the commencement of the Constitution, shall mean, in a Pm1 A State, 
the Provincial Government of the corresponding Province, in a Pm1 B State, the authority or person 
authorised at the relevant date to exercise executive government in corresponding Ac(;eding State, and in a 
Part C State, the Central Government; 
(b) as respects anything done after the commencement of the Constitution and before the commen(;ement 

of the Constitution (Seventh Amendment) Act, 1956, shall mean, in a Part A State, the Governor, in a 
Part B State, the Rajpramukh, and in a Part C State, the Central Government; 

(c) as respects anything done or to be' done after the commencement of the Constitution (Seventh 
Amendment) Act, 1956, shall mean, in a State, the Governor, and in a Union territory, the Central 
Government; and shall, in relation to functions entrusted under article 258A of the Constitution to the 
Government of India, include the Central Government acting within the scope of the authority given to 
it under that article." 

16 In Part I the expression 'states' specitied in the First Schedule constituting the Union of India. Art.366( 15) 
provides: .. 'Indian State' means any territory which the Government of the Dominion of India recognised as 
such a state." Art.l2 detines 'the state' for the purpose of Part Ill. It provides: "In this part, unless the 
context otherwise requires, "the State includes the Government and Parliament of India and the government 
and the Legislature of each of the states and all local or other authorities within the territory of India or under 
the control of the Government of India." The Preamble of the Constitution itself conveys thut India is a 
nation. 
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Thus offence which are directed against the government, the territory or the 

population, and prejudicial to sovereignty, integrity and security of the nation are 

usually considered as the offences against national security. Furthermore, every nation 

has an interest to continue its existence and to preserve its national honour and integrity. 

This interest can be protected only by observing the international legal order. 

Maintaining peace and good relations with other powers of the world is thus only a 

matter of state policy. The offences prejudicial to the nation's friendly relation with 

foreign states are ultimately affecting the national security. Hence these offences are 

also treated under this category. 

2.2 Governing statutes 

The offences under the general classes, insurrection, assisting the enemy, 

relations with foreign states, offences relating to the armed forces, subversive activities 

and subversive associations constitute this category of offences. 17 The following are the 

governing statutes: 

(i) The Indian Penal Code, 1860, Chapters 6 and 7, 

(ii) The Foreign Recruiting Act, 1874, 

(iii) The Foreign Enlistment Act, 1870, 

(iv) The Official Secrets Act, 1923, 

(v) The Criminal Law Amendment Act, 1938, 

(vi) The Criminal Law Amendment Act, 1961, 

(vii) The Unlawful Activities (Prevention) Act, 1967 and 

(viii) The Prevention of Terrorism Act, 2002. 

17 The Law Commission of India, 43'd Report on Offences Against National Security, p.3. 
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2.3 Insurrection 

Literally, the word 'insurrection' means an organised attempt by a group of 

people to defeat the government or the person who is in power and take control of the 

country, usually by violence. ls The group of offences involving direct internal 

opposition to the authority of the State can be collected under the head 'insurrection,.Il) 

The offences of waging war and its allied offences come under this group.20 Thus the 

following offences are included under the heading 'insurrection': 

I. Waging war against the Government of India, 

2. Preparation to wage war, 

3. Concealing to wage war, 

4. Conspiracy to overawe the Government, Parliament etc., 

5. Preventing by force exercise of State authority in furtherance of inter-state disputes, and 

6. Assault on the President and other high dignitaries. 2
) 

2.4 Offences relating to waging war 

The expression war is not limited here to the true war as contemplated by 

Ihe international law, rather it also includes any forcible disturbance made by a 

considerable number of persons directed at some purpose which is not of a private but 

of a general character.22 There must be a deliberate and organised attack upon the 

Government machineries and servants to overcome them by force and violence and thus 

10 prevent them from exercising their functions. 23 

IS Cambridge International Dictionary of English, 1996 Cambridge University Press. 
19 The Law Commission of India, op. cif., p.12, para 3. I to 3. 
20 These offences are defined and punishable under Chapter-6 of the Indian Penal Code, 1860. The offence oi" 

waging war is described as 'levying war' in England, Canada and other Commonwealth countries. 
21 The Law Commission of India, op. cif., p.14, para 3.7. 
22 Mafhew v. T. C. State, AIR 1956 SC 241. 
23 Ramanand v. Emperor, (1950) 30 Pat 152; Jubba Mallah v. Emperor, (1943) 22 Pat 662. 
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No specific number of persons is necessary to constitute this offence. 24 The 

manner in which the offenders were equipped or armed is not material. The 

incriminating criterion is quo animo or the object of general public nature thereby 

striking directly against the government.25 There is no distinction between principal and 

accessory. All who take part in the unlawful act incur the same guilt. 26 

Thus the offences of waging war and attempting or abetting to wage war are 

treated alike. Any person committing all or any of these acts is punishable with death or 

imprisonment for life in addition to fine. 27 Unlike the principles governing the offence 

of abetment in general, there is no distinction between the accomplished abetment and 

the unaccomplished abetment instigating the offence of waging war.28 

24 Magan Lat Radhakrishnan v. Emperor, AIR 1946 Nag 173. 
25 Ibid. See also Mathew v. r.C.State, AIR 1956 SC 241. 
26 Ibid. 
27 The Indian Penal Code, 1860, s.121. See also the Law Commission of India, up. cif., p. 94, the 

National Security Bill, 1971, c1.3. 
28 Hasraf Mohalli v. Emperor, (1922) 24 Born LR 885: It is not essential that as a result of the abetment the ww' 

should in fact be waged. The main purpose of the instigation should be 'the waging of war'. It should not be 
merely a remote and incidental purpose but the thing principally aimed at by the instigation. There must be 
active suggestion or stimulation to the use of violence. See also Magall Lal Radhakrishnall v. Emperor, AIR 
1946 Nag 173. More solid reasons for treating abetment of waging war exceplionally by doing away the 
distinction between the accomplished abelment and the unaccomplished abetment instigating the offence of 
waging war can be seen in the words of the authors of the Code in the Notes appended to the Draft Penal Code, 
1836. It reads thus at page 119: "We have made the abeuing of hostilities against the Government, in certain 
cases, a separate offence, instead of leaving it to the operation of the general law laid down in the chapter on 
abetment. We have done so far two reasons. In the first place, war may be waged against the Government by 
persons in whom it is no offence to wage such war, by foreign princes and lheir subjects. Our general rules on 
the subject of abetment would apply to the case of a person residing in the Indian tell'itories who would abet a 
subjecl of the Indian Government in waging war against the Government; but they would not reach the case of 
a person who, while residing in the Indian telTitories, should abet the waging of ww' by foreign prince against 
the Indian Government. In the second place, we agree with the great body of legislators in thinking that though 
in general a person who has been a party to criminal design which has not been cml'ied into effecl oughl not to 
be punished so severely as if that design had been canied into effect, yet an exception to this rule must be made 
with respect to high offences against the State; for State-crimes, and especially the most heinous and 
fOffilidable State-crimes have this peculiru'ity that if they ru'e successfully committed, the criminal is almost 
always secure from punishment. The murderer is in greater danger after his victim is despatched than before. 
The thief is in greater danger after the purse is taken than before. But the rebel is out of danger as soon as he has 
subverted the Government as the penal law is impotent against a successful rebel, it is consequently necessary 
that it should be made strong and shmp against the first beginning of rebellion. against treasonable design 
which have been cruTied no fUlther than plots and preparations. We have, therefore, not thought it expedient to 
leave such plots and preparations to the ordinary law of abetment. Under that general law. a conspiracy for the 
subversion of the Government would not be punished at all if the conspirators were detected before they had 
done more than discuss plans, adopt resolutions and interchange promises of fidelity. A conspiracy for the 
subversion of the Government. which should be carried as far as the gunpowder treason or the assassination 
plot against William the Third would be punished very much less severely than the counterfeiting of a rupee. or 
the presenting of a forged cheque. We have, therefore. thought it absolutely necessary to make a separate 
provision for the previous abetting of great State offences. The subsequent abeuing of such offences may. we 
think without inconvenience. be left to be dealt with according to the general law." 
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Apart from these three offences relating to waging war, conspiracy to 

commit any of those offences is made yet another crime?9 Along with it the conspiracy 

to overawe30 the Government31 by means of criminal force or the show of criminal force 

is also a crime bearing the same guilt as the former bears. 32 To constitute such a 

conspiracy it is not necessary that any act or illegal omission shall take place in 

pursuance thereof.33 These offences ~arry a punishment of imprisonment for life or with 

imprisonment of either description which may extend to ten years in addition to fine. 34 

The fine is a mandatory punishment for all these offences.35 

2.5 Preparation to wage war 

The offence of preparing to wage war consists of collection of men, arms or 

ammunition or preparing otherwise with intention of either waging or being prepared to 

wage war against the Government of India.36 Any person commits this offence is 

punishable with imprisonment for life or imprisonment of either description for a term 

not exceeding ten years in addition to fine. 37 

29 The Indian Penal Code, 1860, s.121 A. The Criminal Law (Amendment) Act, 1913 included this 
section in the Code. A conspiracy is a combination of two or more persons to do an unlawful act, or to 
do a lawful act by unlawful means. For general principles of the offence of conspiracy see: PlIlill 
8ehary Das v. Emperor, 16 CWN 1106; Sorrel v. Smith, [1925] AC 700; DPP v. Doot, [1973] I All 
ER 940 (HL); R v. Cooke [1986] 2 All ER 985 (HL). 

30 See Aravilldall v. State of Kerala, 1983 CriU 1259 (Ker HC): The word 'overawe' clearly imports 
more than the creation of apprehension or alarm or fear. Ramanand v. State, (1950) 30 Pat 152: The 
word overawe appears to connote the creation of a situation in which the members of the Central or 
State Governments feel themselves compelled to choose between yielding to force or exposing 
themselves or members of the public to a very serious danger. 

31 Government includes both Central and State Governments. See s.12 I A. 
32 Ibid. See also Barindra Kumar Ghosh v. Emperor, ILR 52 Cal 197 (Alipore conspiracy case); Kehar 

Singh v. State (Delhi Admn.), AIR 1988 SC 1883; Haradhan Chakrabarty v. V.I., AIR 1990 SC 1210; 
Shambhu Singh v. State of V.P., AIR 1994 SC 1559; Stale of Maharashtra v. Som Nath Thapa, (1996) 
4 SCC 659. 

JJ Id, Explanation; This is an exception to the general principle of conspiracy contemplated under s.120A. In 
State v. Nalini and ors., (1999) 5 SCC 253, per D.P. Wadhwa, J at para 583: for details see Annexure 1. 

}.I Id. s.121 A. See also the Law Commission of India, loc. cit., National Security Bill, 1971, c1.6; 
Topandas V. State of Bombay, AIR 1956 SC 33; Major E.G. Barsay v. State of Bombay, AIR 1961 SC 
1762; Sardar Sardul Sillgh Caveeshar V. Stale of Maharashtra, AIR 1965 SC 682; Nand KlImar Sillgh 
v. State ofBihar, AIR 1992 SC 2153; Ajay Aggarwal V. Vllion of India , (1993) 3 SCC 609. 

35 Ibid. 
36 Id. 5.122. 
37 Ibid. See also the Law Commission of India, loc. cit., the National Security Bill, 1971. cI.4. 
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2.6 Concealing design to wage war 

The concealment of the existence of a design to wage war against the 

Government of India constitutes this offence.38 The offender does it by any act or by 

any illegal omission intending by such concealment to facilitate, or knowing it to be 

likely that such concealment will facilitate the waging of such war. 39 The offence is 

punishable with imprisonment of either description for a term which may extend to ten 

years in addition to a mandatory fine. 4o 

2.7 Assaulting President or Governor 

If any person assaults or wrongfully restrains, or attempts wrongfully to 

restrain, or overawes by means of criminal force or the show of criminal force, or 

attempts so to overawe the President of India or the Governor of any State it constitutes 

this offence.4l It must be done with the intention of inducing or compelling such President 

38 Id, s.123. 
39 Ibid; s.33 provides: "The word 'act' denotes as well a series of acts as a single act; the word 'omission' 

denotes as well a series of omissions as a single omission"; s. 43 provides: "The word 'illegal' is 
applicable to everything which is an offence or which is prohibited by law, or which furnishes ground 
for a civil action; and a person is said to be 'legally bound to do' whatever it is illegal in him to omi!." 

40 Ibid. See also the Law Commission of India, loco cit., the National Security Bill, 197 I, c1.5. 
~I Id, s. 124; S. 35 I defines 'assault' as: "Whoever makes any gesture, or any preparation intending or knowing 

it to be likely that such gesture or preparation will cause any person present to apprehend that he who makes 
that gesture or preparation is about to use criminal force to that person, is said to commit an assault. 
Explanation.- Mere words do not amount to an assault. But the words which a person uses may give to 
gestures or preparations such a meaning as may make those gestures or preparations amount to an assaull."; 
S. 339 defines 'wrongful restraint' as: ''Whoever voluntarily obstructs any person so as to prevent that 
person from proceeding in any direction in which that person has a right to proceed, is said wrongfully to 

restrain that person. 
Exception.- The obstruction of a private way over land or water which a person in good faith believes 
himself to have a lawful right to obstruct, is not an offence within the meaning of this section."; s. 349 
defines 'force' as: "A person is said to use force to another if he causes motion, change of motion, or 
cessation of motion to that other, or if he causes to any substance such motion, or change of motion, or 
cessation of motion as brings that substance into contact with any part of that other's body, or with anything 
which that other is wearing or can'ying, or with anything so situated that such contact affects that other's 
sense of feeling: 
Provided that the person causing the motion, or change of motion, or cessation of motion, causes that 
motion, change of motion, or cessation of motion in one of the three ways hereinafter described: 
First.- By his own bodily power. 
Secondly.- By disposing any substance in such a manner that the motion or change or cessation of motion 
lakes place without any further act on his part, or on the prut of any other person. 
Thirdly.- By inducing any animal to move, to change its motion, or to cease to move." 
S. 350 defines 'criminal force' as: "Whoever intentionally uses force to any person, without that person's 
consent, in order to the commilting of any offence, or intending by the use of such force to cause, or 
knowing it to be likely that by the use of such force he will cause injury, fear or annoyance to the person to 
whom the force is used, is said to use criminal force to that other." 
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or Governor to exercise or to refrain from exercising in any manner any of the lawful 

powers of such President or Governor.42 The punishment provided for the offence is 

imprisonment of either description for a term which may extend to seven years, in 

addition to a mandatory fine. 43 The Law Commission has recommended to extend the 

scope of the offence so as to crimin~lise similar acts against the Vice-President of India, 

the Chief Justice of India, the Speaker of the House of the People, the Chief Justice of any 

High Court, the Speaker of the Legislative Assembly of any State and the Chairman of the 

Legislative Council of any State also.44 It is desirable as well. 

2.8 Sedition 

Sedition is really defamation of the State. In broad sense it is disloyalty in 

action.45 In India the scope of offence is limited.46 A person commits the offence of 

sedition when he brings or attempts to bring into hatred or contempt, or excites or 

42 Ibid. 
43 Ibid. 
44 The Law Commission of India, loco cif., the National Security Bill, 1971, c1.8. It provides the 

expression 'office-holder' to describe all these dignitaries. One more offence has been recommended 
to be included under the head 'insurrection' vide s.7. It provides: "Whoever, by means of force or 
show of force, prevents or attempts to prevent any State from exercising its authority in any part of that 
State, with a view to securing an alteration of the boundaries of that State, or in furtherance of a 
dispute between that State and another State or the Union, shall be punishable with rigorous 
imprisonment for a term which may extend to ten years, and shall also be liable to a fine." 

45 Lord Fitzgerald explained the full meaning of sedition in R v. Suliivall, 1841 Carrington and 
Marshman 209. It reads: "Sedition is a crime against society, nearly allied to that of treason, and it 
frequently precedes treason by a short interval. Sedition in itself is a comprehensive term, and it 
embraces all those practices, whether by word or deed, or writing which are calculated to disturb the 
tranquility of the State, and lead ignorant person to endeavour to subvert the Government and laws of 
the Empire. The objects of sedition generally are to induce discontent and insurrection and to stir up 
opposition to the Government and bring the administration of justice in contempt, and the very 
tendency of sedition is to incite the people into insurrection and rebellion. Sedition has been described 
as disloyalty in action, and the law considers as sedition all those practices which have for their object 
to excite discontent or dissatisfaction, to create public disturbance, or to lead to civil war, or to bring 
into hatred or contempt the Sovereign or the Government, the laws or Constitution of the realm and 
generally all endeavours to promote public disorder." 

46 The Indian Penal Code, 1860, s.124A embodies only one aspect of the English law of sedition. The 
Indian law criminalise only seditions libel- or publication of matter calculated to bring the Sovereign 
or the Government into hatred or to excite disaffection towards them. 
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attempts to excite disaffection towards the Government established by law in India. 47 

Such act or attempt must be done by words, either spoken or written, or by signs or by 

visible representation or otherwise.48 

The expression 'disaffection' includes disloyalty and all feelings of 

enmity.49 No comments expressing disapprobation of the measures of the government 

with a view to obtain their alteration by lawful means, without exciting or attempting to 

excite hatred, contempt or disaffection constitute sedition.so Similarly no comments 

expressing disapprobation of the administrative or other action of the Government 

without exciting or attempting to excite hatred, contempt or disaffection, constitute 

sedition as well.S1 The offence carries the punishment, imprisonment for life and fine, or 

imprisonment which may extend to three years and/or fine. s2 

47 Ibid. As the words of provision show that incitement violence is not at all essential to constitute sedition. 
See Queen-Empress v. Bal Gangadhar Tilak, 22 Born 112 (PC); The expression 'Government established 
by law in India' means ruling authority and its representatives as such- the existing political system as 
distinguished from any particular set of administrators. It means the various Governments constituted hy 
the statutes relating to the Government of India consolidated into the Constitution and denotes the person 
or persons authorized by law to administer Executive Government in any part of India. It includes the 
State Government, as well as the Central Government of India. See also Kshiteesc/wlldra Ray Chandllllri 
v. Emperor, 59 Cal 1197; Baskar v. Emperor, (1906) 8 Bom LR 421. 

48 Ibid; It is not necessary that the attempt need be successful. Attempt does not imply success. Whether 
the intention has achieved the result is immaterial. See Bhaskar, (1906) 8 Bom LR 42 I; Lllxmall. 
(1899) 2 Bom LR 286; Disaffection may be excited in a thousand different ways. A poem, an allegory. 
a drama, a philosophical or historical discussion, may be used for the purpose exciting disaffection. 
The expression 'visible representation' covers a wood-cut or engraving of any kind. See Raghubir 
Sillgh v. State of Bihar. AIR 1987 SC 149. 

4') Id. Explanation I. 
;u Id. Explanation 2. . 
.11 Id. Explanation 3. See also Bhagml'ati Charml Shllkla v. Provillcial Covern.mellt. Central Provinces 

and Bemr. (1946) Nag 865. 
12 Id, s.124A; In Kedarnath v. Swte of Bihar, AIR 1962 SC 955 the Supreme Court declared valid section 

124A. IPC holding that the section did not violate Art. 19(1 ) (a) of the Constitution and held: "The 
expression 'Government established by law' is the visible symbol of the State. The very existence of 
the State will be in jeopardy if the Government established by law is subverted. That is why sedition as 
the offence in s.124-A has been characterised, comes under Chapter VI relating to offences against the 
State. Hence any act within the meaning of s.124-A which has the effect of subverting the Government 
by bringing that Government into contempt or hatred or creating disaffection against it, would he 
within the penal statute, because the feeling of disloyally to the Government estahlished hy law or 
enmity to it imports the idea of tendency to publish disorder by the use of actual violence or incitement 
to violence. In other words, any written or spoken words, etc. which have implicit in them 'revolution' 
have been made penal by the section in question." This decision settled many controversies clouded 
around this section. Sce Nitlwrendu Dall Majumdar v. The King Emperor, AIR 1942 FC 22; Killg 
Emperor v. Sadashiv Narayall Bhalerao, ILR 1947 Bom 110 (PC); Rama Kllmp v. Sirkar. 1949 KLT 
27 (TC HC); ROlllesh T/wpper v. Swte of Madras, AIR 1950 SC 124; Tam Sillgh Copic/J(lIId V. Sw/1'. 
AIR 195 I Punj 27 -Where s.124A, IPC was declared void in view of Ar1.l3( I); Swte of Bilwr v. 
Shaiiabaia Devi, AIR 1952 SC 329; Debi Soren & Ors. v. State. AIR 1954 Patna 254. 

Cochill Ulliversity of Sciellce (///(/ Tee/lII%g)' 



SellOol of Legal Studies 15 

2.9 Offences prejudicial to relation with foreign states 

Waging war against foreign state 

Waging war against the Government of any Asiatic Power in alliance or at 

peace with the Government of India is an offence.53 Attempting and abetting to wage 

such war are also separate and independent offences carrying the same punishment. s4 

Imprisonment for life to which fine may be added, or imprisonment of either description 

for a term which may extend to seven years to which fine may be added or fine is the 

punishment provided for all the three offences.55 

Depredation 

The depredation committed on the territories of any power in alliance or at 

peace with the Government of India is a crime.56 Equally, the preparation to commit 

such depredation is also an independent offence.57 Literally, depredation means an act 

causing damage or destruction. 58 Whoever commits either of the offences shall be 

punished with imprisonment of either description for a term which may extend to seven 

years, in addition to fine and forfeiture of any property used or intended to be used in 

committing such depredation, or acquired by such depredation.59 

II Id. s.12S. 
~ Ibid. 
jj Ibid. the Law Commission has recommended to widen the scope of offence by replacing 'Asialic 

power' with 'foreign state'. The recommended punishment is only imprisonment for a term which may 
eXlend to ten years in addition to fine. See the Law Commission of India, op. Cif., p.96, the National 
Security Bill, 1971, c1.14. 

% The Indian Penal Code, 1860, s.126. 
11 Ibid. 
li Cambridge International Dictionary of English, 1996, Cambridge UniversilY Press. 
19 Ibid. See also the Law Commission of India, lac. cif., the National Security Bill, 1971, cl.IS. 
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Receiving property 

Receiving property with knowledge that the same has been taken in the 

commission of such waging war and depredation is yet another crime.60 Whoever so 

receives such property shall be punished with imprisonment of either description for a 

term which may extend to seven years in addition to fine and forfeiture of the property 

so received.61 

2.10 Offences of recruiting and enlistment 

If the Central Government considers it necessary so to do, it may prohibit or 

impose condition on recruiting for the service of a specified foreign state, and enlistment 

for such service.62 It shall be done by notification in the Official Gazette. It shall be 

necessary in the interest of friendly relations with foreign states or national security.6) 

Contraventions of such prohibition or conditions are offences. Inducing or 

attempting to induce, any person to accept or agree to accept, or to proceed to any place 

with a view to obtaining, any commission or employment in the service of a foreign 

state in contravention of the notification is thus an offence.64 Similarly, aiding with 

knowledge in the engagement of any person so induced by forwarding or conveying 

him or by advancing money or in ~ny other way whatsoever in contravention of the 

notification is also an offence.65 Whoever commits any of the offences shall be 

punishable with imprisonment for a term which may extend to seven years, or with fine, 

60 The Indian Pcnal Codc, 1860, s.127. 
61 Ibid. Sce also the Law Commission of India, loco Cif., the National Security Bill, 1971, c1.16. 
bl The Foreign Recruiting Act, 1874, ss.3 and 4, and the Foreign Enlistment Act, 1870 (English), 5.4. 
63 Ibid. 
f>.I The Foreign Recruiting Act, 1874, 5.6 (a). 
65 Id, s.6 (b). 

Cochill University of Science and Technology 



Sc/lOol of Legal Studies 17 

or with both.66 Equally punishable are the acts of enlisting himself with a vIew to 

obtaining any commission or employment in the armed forces of a foreign State and of 

aiding with knowledge such enlistment of any person.67 

2.11 Assisting the enemy 

Public servant allowing prisoner to escape 

A public servant having the custody of any State prisoner or prisoner of war, 

voluntarily allowing such prisoner to escape from any place in which such prisoner is 

confined is punishable.6g This offence carries the punishment of imprisonment for life, or 

imprisonment of either description for a term which may extend to ten years in addition to 

tine.69 There is also a connected offence. If such public servant negligently suffers such 

State prisoner or prisoner of war to escape from such place of confmement he is punishable 

with simple imprisonment for a tenTI which may extend to three years in addition to fine. 70 

Aiding escape of, rescuing or harbouring prisoner 

Aiding or assisting with knowledge any state prisoner or prisoner of war in 

escaping from lawful custody is a crime.71 Similarly rescuing or attempting to rescue 

any such prisoner is also a crime.72 Moreover, harbouring or concealing any such 

66 Supra nn.64 and 65. 
61 The Foreign Enlistment Act, 1870 (English), sA. See the Law Commission of India, op. cir., Chapter 5. 

pp 18 - 25 and 96, the National Security Bill, 1971, c1.l7. The Commission has recommended to bring 
only the offences relating to recruitment and enlistment pertaining to the service in the armed forces of 
the foreign state to the category of offences against national security. It has proposed to reduce the 
punishment to 3 years imprisonment. 

61 The Indian Penal Code, 1860, s.128; s.21, defines 'public servant'. 
69 Ibid; see also the Law Commission of India, op. cir., p.95, the National Security Bill, 1971, c1.12. The 

proposed section deals only with prisoner of war. It carries only less punishment, namely, rigorous 
imprisonment for a term which may extend to ten years in addition to fine. 

10 Id, s.129. See also the Law Commission of India, loc. cir., the National Security Bill, 1971, cl.13. As in 
the case of s.12, this section also deals only with prisoner of war. 

71 Id, s.130. 
n Ibid. 
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prisoner who has escaped from lawful custody is yet another crime.73 Equally 

punishable IS the offence of offering or attempting to offer any resistance to the 

recapture of such prisoner.74 Whoever commits any of these offences is punishable with 

imprisonment for life, or with imprisonment of either description for a term which may 

extend to ten years in addition to fine. 75 Any such prisoner who is permitted to be at 

large on his parole within certain limits is deemed to escape from lawful custody if he 

goes beyond the permitted limits.76 

The acts of assisting enemy countries and infiltration into India with object 

of causing danger to national security are not yet made offences. It is high time to 

criminalise these acts in view of their being multiplied day by day. It is worth noting the 

Law Commission's recommendations in this regard.77 

2.12 Offences relating to armed forces 

The security of a country may also be threatened by indirect acts, such as 

those which weaken the agencies established for the maintenance of its security. Since 

armed forces of a country are the most important of such agencies, provisions punishing 

interference with their preparedness and efficiency in the discharge of their functions 

are formed in the criminal law of all countries.78 

') Ibid. 
7~ Ibid. 
75 Ibid; See the Law Commission of India, loco cit., the National Security Bill, 1971, cl.ll. Here also the 

section deals only with prisoner of war. 
'" Id, Explanation. 
71 The Law Commission of India, (Jp. cit., Chapter-4, pp. I 5 to 17. The exact recommendation of the 

Commission can be read in els. 9 and 10 of the National Security Bill, 1971. It reads: "9. Whoever, 
assists in any manner an enemy at war with India, or the armed forces of India are engaged in 
hostilities, whether or not a state of war exists between that country and India, shall be punishable with 
rigorous imprisonment for a term which may extend to ten years, and shall also be liable to fine."; "10. 
Whoever, unlawfully enters into, or remains in, India for the purpose of committing an offence under 
this Act shall be punishable with rigorous imprisonment for a term which may extend to ten years, and 
shall also be liable to fine." 

7i The Law Commission of India, (Jp. cit., p.26, paras 6.1 & 6.3. 
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Abetting mutiny and attempt to seduce 

Abetting to commit mutiny by an officer or member of any of the armed 

forces is an offence.7
'} The penal gravity of the offence varies depending whether the 

mutiny is committed or not pursuant to such abetment. Thus if mutiny be committed in 

consequence of that abetment, the abettor shall be punished with death or with 

imprisonment for life, or imprisonment of either description for a term which may 

extend to ten years, in addition to fine. 8o If no mutiny be committed pursuant to that 

abetment, the abettor shall be punished with imprisonment for life, or with 

imprisonment of either description for a term which may extend to ten years, in addition 

to fine. 81 Similarly whoever attempting to seduce any such officer or member of any of 

the armed forces is liable to punishment same as that provided for the offence of 

unsuccessful abetment of mutiny.82 

Abetment of assault 

Abetting an assault by an officer or member of any of the armed forces,!U on 

any superior officer being in the execution of his office is a crime. H4 The gravity of 

punishment varies in accordance with whether the assault is committed pursuant to the 

abetment. If such assault is committed pursuant to the abetment, the abettor shall be 

punished with imprisonment of either description for a term which may extend to seven 

79 The Indian Penal Code, 1860, ss.131 and 132. The expression 'officer or member of any of the armed 
forces' means an officer, soldier, sailor or airman, in the Army, Navy or Air Force of the Government 
of India. The explanation to s.131 clarifies as follows: "Explanation.- In this section the words 
"officer", "soldier", "sailor", and "airman", include any person subject to the Army Act, the Army 
Act, 1950, the Naval Discipline Act, the Indian Navy (Discipline) Act, 1934, the Air Force Act or the 
Air Force Act, 1950, as the case may be." 

80 Id.,s.132. 
8t Id., s.131. 
82 Ibid. see 43rd Report, Chapter 6, p.26 to 29, and cls.18 and 19 of the National Security Bill, 1971. The 

proposed sections provide maximum punishment only ten years imprisonment for offences of 
unsuccessful abetment of mutiny and attempt of seducing. 

83 Supra n.79. 
Sol The Indian Penal Code, 1860, ss.133 and 134. 
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years in addition to fine. s5 And in case no assault is committed in consequence of the 

abetment the abettor shall be punished with imprisonment of either description for a 

tenn which may extend to three years in addition to fine. 86 

Abetment of desertion 

Abetting the desertion of any officer or member of any of the armed forces x7 

is an offence and the abettor shall be punished with imprisonment of either description 

for a term which may extend to two years and/or with fine. 88 

Harbouring deserter 

Any person harbouring a deserter from any of the armed forces with 

knowledge or belief of his desertion is punishable.89 Such deserter may be any officer or 

member of any of the armed forces.9o No criminality is attributed to a wife harbouring 

her husband who is a deserter.91 The punishment provided is imprisonment of either 

description for a term which may extend to two years and/or fine.92 

2.13 Offences as to deserter's concealing 

The master or person in charge of a merchant vessel, on board of which any 

such deselter is concealed, shall be liable to be punished.93 If such master or other person 

might have known of such concealment but for some neglect of his duty or but for some 

ss Id, s. I 34. 
86 Id, s.133; see also the Law Commission of India, op. Cif., p.97, the National Security Bill, cl.20 1971, 

op. cif. 
S1 Supra n.79. 
88 The Indian Penal Code, 1860, s.135; see also the Law Commission of India. loc. Cif .• the National 

Security Bill. 1971. cl.2 I ,. Vide the section it recommends to provide for five years imprisonment to 
the abellor if the desertion is commilled in consequence of that abetment. 

89 Id. S. 136. 
90 Supra n.79. 
91 The Indian Penal Code, s. I 36. Explanation. 
92 Id, s. I 36; see also the Law Commission of India, lac. cif., the National Security 8 ill, 1971, c1.22. 
9.1 Id, s.137. 
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want of discipline on board of vessel he is ignorant of such concealment, he shall be liable 

to a penalty not exceeding five hundred rupees though he is ignorant of such concealment.l)4 

2.14 Abetting act of insubordination 

Any person abetting what he knows to be an act of insubordination by an 

officer or a member of any of the armed forces95 shall, if such act of insubordination be 

committed in consequence of that abetment, be punished with imprisonment of either 

description for a term which may extend to six months and/or with fine.lJ6 

2.15 Wearing garb or carrying token 

Any person not being a member of any of the armed forces of India97 wears 

any garb or carries any token resembling any garb or token used by such member of the 

armed force with the intention that it may be believed that he is such a member of the 

armed force, commits a crime.98 The punishment provided for this offence is 

imprisonment up to three months and/or fine. 99 

2.16 Incitement to mutiny 

Any person making, publishing or circulating any statement, rumour or report 

with intend to cause, or which is likely to cause any officer or member of any of the armed 

f f I d· 100 . h· d· d f ·1· h· d h . ·1 101 orces 0 n la to mutmy or ot erwlse Isregar or al m IS uty as sue IS gUl ty. 

This offence catTies the punishment of imprisonment upto three years and/or fine. I02 

94 Ibid. 
9S Supra n.79. 
96 The Indian Penal Code, 1860, s.138. 
97 Supra n.79. 
98 The Indian Penal Code, 1860, s.140. 
99 Ibid; See the National Security Bill, 1971, cl.27 op. cif. 
100 Supra n.79. 
101 The Indian Penal Code, 1860, s.505. 
1021bid; see the Law Commission of India, op. Cif., p.98, the National Security Bill, 1971, c1.24. The 

proposed section incorporates the recommendation of the Law Commission to exempt those persons 
making, publishing, circulating such things who has reasonable grounds for believing that such things arc 
true and does so in good faith and without any such culpable intention, from the scope of this offence. 
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No person subject to the law governing the anned forces is subject to the 

punishment provided for the offences of this class. 103 Apart from these offences the Law 

Commission has recommended to include certain offences relating to dissuasion fr0111 

enlisting and instigation into mutiny or insubordination after enlistment, in this class. 104 

2.17 Subversive activities 

Committing any unlawful activity is an offence. 105 The expression 'unlawful 

activity' means any action taken, whether by act done or by words spoken or written or 

by signs or by visible representation, or otherwise-

(i) which questions, disrupts, or is intended to disrupt, the sovereignty and territorial 

integrity of India; or 

(ii) which is intended to bring about, or supports any claim for, the cession of any part 

of India, or the secession of any part of India from the Union, or 

(iii) which incites any person to bring about such cession or secession. 106 

103 Id, s.139. The Army Act, the Army Act, 1950, the Naval Discipline Act, the Indian Navy (Discipline) 
Act, 1934, the Air Force Act and the Air Force Act, 1950 constitute the law governing the Armed 
Forces of India. See also c1.26, the National Security Bill, 1971, op. Cif. 

I04The Law Commission of India, op. Cif., p.29. The National Security Bill, 1971, cI.25 contains this 
recommendation as: .. Whoever:-
(a) with intenl to affecl adversely the recruitment of persons to serve in the armed forces of the Union, 
dissuades or attempts to dissuade the public or any person from entering any such forces, or 
(b) without dissuading or attempting to dissuade from entering such forces, instigates the public or any 
person to do, after entering any such force, anything which is punishable as mutiny or insubordination 
under the law relating to that armed force, shall be punishable with imprisonment for a term which 
may extend to three years, or with fine, or with both. 
Explanation.- The provisions of clause (a) do not extend to comment on, or crilicism of. the policy of' 
the Government in connection with the armed forces, made in good faith without any intention of' 
dissuading from enlistment, or to advice given, or of any member of his family, or any of his 
dependants ... 

105 The Unlawful Activities (Prevention) Act, 1967, s.13(1); the Law Commission of India, (Jp. Cif., pp.30 & 31. 
106 Id, s.2(t). 
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In reference to a State territory, the term cession literally means yielding or 

giving up its ownership to someone else unwillingly or because forced to do SO.107 It 

includes the admission of claim of any foreign country to any part of India. los Similarly, 

so far as a State territory is concerned the term 'secession' literally means its becoming 

independent or its withdrawing from the federation. I09 It includes the assertion of any 

claim to determine whether a part of India will remain within the Union. llo 

The offence of committing such an unlawful activity IS punishable with 

imprisonment for a term which may extend to seven years in addition to fine. III Equally 

punishable are the offences of abetting the commission of advocating and advising any 

h I f I .. 112 suc un aw u activity. 

2.18 Subversive association 

The Central Government may declare any association to be an unlawful 

association for certain reasons. I 13 The Government can so declare three types or 

associations. First, association whose very object is the commission of an unlawful activity, 

secondly, associations which encourage or aid persons, whether members or not, to 

undertake any unlawful activity, and thirdly, associations whose members undeltake such 

activity, whether or not the object of the association is the commission of such acts. I 14 

107 Cambridge International Dictionary of English, 1996, and Chambers 20lh Century Dictionary, 1983. 
Both dictionaries do not contain the word cession as such. The meaning given is one developed from 
the root verb cede. 

108 The Unlawful Activities (Prevention) Act, 1967, s.2(b). 
109 Supra n.l 07. 
lIoThe Unlawful Activities (Prevention) Act, 1967, s.2(d). 
IIlld,s.13(l). 
112 lbid; This penal provision is not applicable to any treaty, agreement or convention entered into 

between the Government of India and the Government of any other country or to any negotiations 
therefor carried on by any person authorised in this behalf; see also the Law Commission of India. (Jp. 
cil.,pp.30,31 and 99. 

113The Unlawful Activities (Prevention) Act, 1967, s.3(1). Such declaration shall be made by notification 
in the official Gazette. 

114 Id, s.2(f); the Law Commission ofIndia, op. cil., pp.70 -72, \06 & 107. 
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2.19 Spying 

The offence of spying consists of any of the three activities. Any person 

does any such activity for any purpose prejudicial to the safety or interest of the state he 

is said to commit the offence. I IS Approaching, inspecting, passing over or being in the 

vicinity of or entering any prohibited place constitutes the first limb of the offence. 116 

I IS The Indian Official Secrets Act, 1923, s.3( I); In the decision of the House of Lords in Chandler v. DPP. 
[1962]3 WLR 694 at p.705 Lord Reid explained the expression 'safety or interests of the state' as: .. 
'state' is not an easy word. It does not mean the Government or the Executive. 'L'etat c'est moi' was a 
shrewd remark, but can hardly have been intended as definition even in France of the time. And I do not 
think that it means, as counsel urged, the individuals who inhabit these islands. The statute cannot be 
referring to the interests of all those individuals because they may defer and the interests of the majority 
are not necessarily the same as the interest of the state. Again we have seen only too clearly in some other 
countries what can happen if you personify and almost deify the state. Perhaps the country or the realm 
are as good synonymous as one can find and I would be prepared to accept the organised community as 
coming as near to a definition as one can get." In thc same dccision anothcr mcmher of thc Bench Lord 
Radcliff explained the meaning of 'motive' and 'purpose' at p.709 as: "All controversies about motives 
or intentions or purposes are apt to become involved through confusion of the meaning of the different 
terms and it is perhaps not difficult to show by analysis that the ideas conveyed by these respective words 
merge into each other without a clear line of differentiation. Nevertheless the distinction bctween motive 
and purpose, for instance is familiar enough in ordinary discussion and there are branches of law in which 
the drawing of such a distinction is unviolable ... I do not think that the ultimate aims of the appellants in 
bringing about these demonstration of obstruction constituted a purpose at all within the meaning of the 
Act [The Official Secrets Act, 1911, (English)]. I think that those aims constituted their motive, the 
reason why they wanted the demonstration, but they did not qualify the purpose for which they sought to 
enter the airtield." It is worth noting that the Law Commission of India in its 431'd Report at p.44, assumed 
that thc courts in India would adopt the above view held in Chandler's case. 

I 16 Id, s.3(1 )(a); s.2(8) defines 'prohibited place'. It provides: " 'prohibited place' means-
(a) any work of defence, arsenal, naval, military or airforce establishment or station, or any minefield, camp, 
ship or aircraft belonging to, or occupied by or on behalf of Government, or any military telegraph or telephone 
so belonging or occupied and any factory, dockyard or other place so belonging or occupied and used for the 
pUl1l0se of building, repairing, making or storing any munitions of war, or any sketches, plans, models or 
documents relating thereto, or for the purpose of getting any metals, oil or minerals of use in time of war; 
(b) any place not belonging to Government where any munitions of war or any sketches, models, plans 
or documents relating thereto, are being made, repaired, gotten or storcd undcr contract with, or with 
any person on behalf of Government, or otherwise on behalf of Government; 
(c) any place belonging to or used for the purpose of Government which is for thc time being declarcd 
by the Central Government, by notification in the Official Gazette, to be a prohibited place for the 
purposes of this Act on the ground that information with respcct thereto, or damage thereto. would be 
useful to an enemy, and to which a copy of the notification in respect thereof has been af'tixed in 
English and in the vernacular of the locality; 
(d) any railway, roadway or channel, or other means of communication by land or otherwise (including 
any works or structurcs bcing part thereof or connected therewith) or any channel used for gas, water 
or electricity works or other works for purposes of a public character at any place where any munitions 
of war or any sketchcs, models, plans, or documents relating thereto, are being made, repaired, or 
stored otherwise than on behalf of Government and which is for the time being declared by the Central 
Government, hy notification in the Official Gazette, to be a prohibited place for the purposes of this 
Act on the ground that information with respect thereto, or the destruction or obstruction thereof. or 
interference therewith, would be uscful to an enemy, and to which a copy of the notification in respect 
thereof has been affixed in English and in the vernacular of the locality." 
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the second limb consists of making any sketch, plan, model or note which is calculated 

to be or might be or is intended to be, directly or indirectly useful to an enemy.!!7 The 

third limb consists of obtaining, collecting, recording or publishing or communicating to 

any other person any secret official code or pass words, or any sketch, plan, model, 

article or note or other document or information which is calculated to be or is intended 

to be, directly or indirectly, useful to an enemy or which relates to a matter the 

disclosure of which is likely to affect the sovereignty and integrity of India, the security 

of the state of friendly relations with foreign states. ll8 The offence carries the 

punishment of imprisonment which may extend to fourteen years where the offence is 

committed, and three years in other cases.!!9 

117 Id, s.3(1 )(b); s.2(9) defines 'sketch' as: " 'sketch' includes any photograph or other mode 01' 
representing any place or thing."; s.2(7) provides: " 'photograph' includes an undeveloped lilm or 
plate." 

118 Id, s.3(1)(c); s.2(2) provides: "expressions referring to communicating or receiving include any 
communicating or receiving, whether in whole or in part, and whether the sketch, plan, model, article, 
note, document, or information itself or the substance, effect or description thereof only he 
communicated or received; expressions referring to, obtaining or retaining any sketch, plan, model, 
article, note or document, include the copying or causing to be copied of the whole or any part of any 
sketch, plan, model, article, note or document; and expressions referring to the communication of any 
sketch, plan, model, article, note or document include the transfer or transmission of the sketch, plan, 
model, article, note or document."; s.2(3) provides: " 'document' includes part of a document."; s.2(4) 
provides: .. 'model' includes design, pattern and specimen." 

1191d, s.3(1); The section is specific to the effect that the aggravated punishment shall be given where the 
offence is committed in relation to any work of defence, arsenal or naval, military or air force 
establishment or station, mine, minefield, factory, dockyard, camp, ship or aircraft or otherwise in 
relation to the naval, military or air force affairs of government or in relation to any secret official 
code. As to the suggestion to impose death penalty for the offences under ss.3 and 5 the Law 
Commission of India in its 351h Report on capital punishment held the view that the present punishment 
is adequate. Paragraphs 473 and 474 reveal the reason therefor: "473. The offence of espionage should, 
it has been suggested, be made a capital one. It may be noted, that where espionage consists of acts 
which constitute an abetment of the waging of war against the State, the offence would be amply 
covered by s.121 of the Indian Penal Code, which allows the penalty of death. Other cases of collection 
and transmission of State secrets mostly fall under the Official Secrets Act, s.3( I) of which provides 
the maximum punishment of imprisonment up to 14 years. In times of emergency, additional 
provisions are made by special legislation. 
474. Thus under s.5( 4) of the Official Secrets Act, 1923, as amended by the Defence of India Act, a 
person guilty of an offence under s.5 of the Official Secrets Act shall, if such offence is committed 
with intend to wage war or to assist any country committing external aggression against India, be 
punishable with death or imprisonment for life or imprisonment up to ten years, etc." 
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Divulging official secrets 

If any person having in his possession or control any official secret commits 

any of the following activities is said to commit the offence of divulging the official 

secrets. 120 The first limb consists of willful communication on his part the official secret 

to any person. 121 However any such communication to a person to whom he is authorised 

to communicate it or a Court of Justice or a person to whom it is his duty to communicate 

in the interests of a State is exempted. l22 Secondly, if he uses it for the benefit of any 

foreign power or in any manner prejudicial to the safety of the State it would constitute 

another limb of this offence. 123 The third limb consists of retaining it when he has no right 

to do so, or when it is contrary to his duty to do so, or willful failure to comply with any 

direction issued by lawful authority with regard to its return or disposal. 124 And last, his 

failure to take reasonable care of or his so conducting himself as to endanger the safety of 

the official secret, constitutes the fourth limb of the offence. 125 

The punishment provided for this offence is imprisonment for a term which 

may extend to three years with or without fine. 126 There are two other equally 

punishable offences in this category. Any person voluntarily receiving any official 

120 Id, s.591); the expression official secret is not defined as such in the Act, rather it is used in 
conjunction with the view of the Law Commission as a matter of convenience and thus to avoid 
repetition. Thus the expression official secret covers any secret official code or pass word or any 
sketch, plan, model, article, note, document or information which relates to or is used in a prohibited 
place or relates to anything in such a place or which is likely to assist directly or indirectly an enemy or 
which relates to a matter the disclosure of which is likely to affect the sovereignty and integrity of 
India, the security of the State or friendly relations with foreign States or which has been made or 
obtained in contravention of the Act or which has been entrusted in confidence to him by any person 
holding office under Government or which he has obtained or to which he has had access owing to his 
position as a person who holds or has held office under Government or as a person who has held a 
contract made on behalf of Government; or as a person who is or has been employed under a person 
who holds or has held such an office or contract. 

121 Id, s.5( I )(a). 
122 Ibid. 
123 Id, s.5(l )(b). 
124 Id, s.5(l)( c). 
m Id, s.5(I)(d). 
126 Id, s.5( 4). 
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secret knowing or having reason to believe that it is communicated to him in 

contravention of the Act, commits an offence as is liable to be so punished. 127 Lastly, 

any person having in his possession or control any such official secret communicates it 

directly or indirectly to any foreign power or any other manner prejudicial to the safety 

or interests of the State is liable to be so punished. 128 

Offences relating to official uniforms, documents and seals 

If any person does any of the following acts for the purpose of gaining 

admission or of assisting any other person to gain admission to a prohibited place or for 

any other purpose prejudicial to the safety or interests of the State he is said to commit 

this offence. 129 

Using or wearing by any person without lawful authority any armed force or 

police uniform or any uniform so nearly resembling the same as to be calculated to 

deceive or falsely represent to be a person who is or has been entitled to use or wear any 

such uniform, constitutes this offence. 13o Secondly, knowingly making or conniving at 

the making of any false statement or any omission orally or in any document signed by 

an accused or on his behalf, constitutes the offence. 131 The third limb of the offence 

consists of forging, altering or tampering with any official document or knowingly 

using or having in possession any such forged, altered or irregular official document. m 

If a person personates or falsely represents himself to be, a person holding or in the 

127 Id, s.5(2). 
128 Id, s.5(3); the Law Commission of India, 43rd Report, pp.50-52, 101 & 102, the National Security Bill, 

1971, c1.34. 
129 Id, s.6(1); see also the Law Commission of India, op. cit., pp. 52-54. 
130 Id, s.6(1 )(a); the expression armed force is not used in the section in relation to uniform. Rather the 

expression 'naval, mililary, airforce' is used there. 
131 Id, s.6(l)(b). 
132ld., s.6(1)(c); the expression official document includes any passport or any naval, military or airforce 

official pass, permit, certificate, licence or other document of similar character. 
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employment of a person holding office under government or falsely represents himself 

to be or not to be a person to whom an official document or secret official code or 

password has been duly issued or communicated, he is said to commit this offence. 

Another act may also constitute this limb of the offence. Thus a person knowingly 

making any false statement with intention to obtain any such official document, secret 

official code or password whether for himself or any other person commits this 

offence. 133 The last limb of the offence consists of the acts of using, having in 

possession, or under control, without lawful authority manufacturing or selling any 

official seal or any die or any seal or stamp so nearly resembling an official seal has to 

be calculated to deceive, or counterfeiting any official seal. 134 

The above offence carries a punishment for a term which may extend to 

three years and/or fine. 135 There are some more equally punishable offences under this 

class. Any person retaining any official document without right to retain it for any 

purpose prejudicial to be so punished. 136 Similarly any person wilfully omitting to 

comply with any directions issued by or under authority of government with regard to 

return or disposal of any official document contrary to his duty to retain it for any such 

purpose, commits the same offence. 137 Here, the official document includes any such 

document whether or not completed or issued for use. 138 

Any person allowing another person to have possession of, or 

communicating another person, any official document issued for his use alone for any 

mId., s.6(1)(d). 
134 Id., s.6(l )(e); the expression official seal means one made or provided by any department of the 

government or by any naval, military or airforce authority appointed by or acting under the 
government. 

IlS Id., s.6(3). 
136 Id., s.6(2)(a). 
137 Ibid. 
IlBlbid. 
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purpose prejudicial to the safety of the State, commits an offence. 139 Possessing without 

lawful authority or excuse any official document, secret official code or password 

issued for the use of another person is also a crime. 140 Wilful omission to restore any 

such official document to the authority by whom or for whose use it was issued or to a 

police officer on obtaining the same by finding or otherwise is yet another offence, 

when the omission is made for a purpose prejudicial to the safety of the State. 141 

Manufacturing or selling or having in possession for sale any such die, seal or stamp as 

aforesaid for the same purpose is the last offence in this category. 142 

2.20 Interfering with police and armed force officers 

It is a general duty that in the vicinity of any prohibited place no person shall 

obstruct, knowingly mislead or otherwise interfere with or impede any police officer or 

any member of the armed force engaged on guard, sentry, patrol or other similar duty in 

relation to such prohibited place. 143 If any person acts in violation of this duty he IS 

punishable with imprisonment which may extent to three years with or without fine. 144 

2.21 Omission to give information 

Every person is duty bound to give any information in his power relating to any 

offence or suspected offence of spying including those relating to its defence personnel on 

demand. 145 Moreover every such person is bound to attend at such reasonable time and 

139 Id, s.6(2)(b). 
140 Ibid. 
141 Ibid. 
142 Id, s.6(2)(c); see also the Law Commission of India, op. cit., pp. 52-54,102 &103, the National 

Security Bill, 1971, c1.35. 
143 Id, s.7(1). 
144 Id, s.7(2); see also the Law Commission of India, op. cit., pp. 54 and 103, the National Security Bill, 

1971, c1.36. 
145 Id, s.8(1); a superintendent of police or other police officer not below the rank of Inspector, empowered 

by an Inspector General or Commissioner of police in this behalf or any member of the armed forces 
engaged on guard, sentry, patrol or other similar duty is said to be competent for this purpose. 
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place, specified, for the purpose of furnishing such information if so required by such 

personnel. 146 Any person omitting to give any such information or to attend as aforesaid is 

punishable with imprisonment which may extent to three years and/or fine. 147 

Harbouring spies 

If any person knowingly harbours any person whom he knows or has 

reasonable grounds for supposing to be a person who is about to commit or who has 

committed any offence relating to spying, he commits an offence carrying a punishment 

of imprisonment which may extent to three years with or without fine. 148 Equally 

punishable is the act of permitting such persons to meet or assemble in any premises in 

the occupation or control of the accused. 149 Any omission on the part of the person so 

harbouring or permitting such persons to so meet or assemble, to give any information 

in his power relating to any such person or persons to such competent police officers on 

demand is yet another equally punishable offence. 150 

Inchoate offences 

Any attempt or abetment of any of the offences punishable under the Indian 

Official Secrets Act, 1923 is made punishable with the same punishment as the principal 

offence carries. 151 

146 Ibid. 
147 1d, s.8(2); see also the Law Commission of India, op. cit., pp.54, 55 and 103, the National SecurilY 

Bill, 1971, c1.37. 
148 Id, s.lO( I) and (3); an offence relating to spying means any offence punishable under s.3 r/w s.9. 
149 Id, s.IO(l). 
150 Id, s.IO(2); see also the Law CommiSSIon of India, op. cif., pp. 55, 56, 103 and 104, the National 

Security Bill, 1971, c1.38. 
ISI Id, s.9; this section is suggested to be omitted. See the Law Commission of India, op. Cif., p.55. Second 

part of 7.83 provides: "we are of the view that s.9 can be safely omiued. Abetment of an offence under 
the new law can be taken care of by the general provision in the Penal Code. So far as attempts are 
concerned many of the acts punishable under the penal sections, by their very terms, cover them." 
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2.22 Offences relating to terrorism 

The Prevention of Terrorism Act, 2002 embodies the antiterrorism law. 

Earlier the Terrorist and Disruptive Activities (Prevention) Act, 1987, which was 

originally enacted for a duration of six years and extended by two years for combating 

terrorism got lapsed in 1995. 152 The present statute has been enacted pursuant to the 

recommendation of the Law Commission of India. 153 

Terrorist activities 

Any act or thing by any person with intent to threaten the unity, integrity, 

security or sovereignty of India or·to strike terror in the people or the Government or 

any other person to do or abstain from doing in the following manner is called a terrorist 

act. 154 Such act or thing must be done in such a manner as to cause or likely to cause 

death of or injuries to any person or loss of, or damage to, or destruction of, property or 

disruption of any supplies or services essential to the life of the community or causes 

damage or destruction of any property equipment used or intended to be used for the 

defence of India or in connection with any other purposes of the Government of India, 

any State Government or any of their agencies. 155 Moreover such act or thing must be 

done by using bombs, dynamite or other explosive substances or inflammable 

substances or firearms or other lethal weapons or poisons or noxious gases or other 

chemicals or by any other substances, whether biological or otherwise, of hazardous 

IS2 The extension of duration was effected by an amendment of s.l (4) substituting the words 'eight years' 
for the words 'six years' vide s.2 of the Terrorist and Disruptive Activities (Prevention) Amendment 
Act, 1993. 

IS3The Law Commission of India, l73 rd Report on Prevention of Terrorism Bill, 2000. Since Parliament 
was not in session the law at first promulgated as ordinance which was called the Prevention of 
Terrorism Ordinance, 2001. In due course the present statute has been passed with certain changes and 
repealing the Ordinance. 

'~The Prevention of Terrorism Act, 2002, s.3(1)(a). 
ISS Ibid. 

Cochill Ulliversity of Sciellce il1ld Techllology 



Scllool of Legal Studies 32 

nature or by any other means whatsoever. 156 Similarly whoever detaining any person 

and threatening to kill or injure him for such purpose, in the same manner and with 

same intention, commits a terrorist act. 157 

Being or continuing to be a member of an association declared unlawful 

under the Unlawful Activities (Prevention) Act, 1967 and having in possession of any 

unlicensed firearms, ammunition, explosive or other instrument or substance capable of 

causing mass destruction and committing any act resulting in loss of human life or 

grievous injury to any person or causes significant damage to any property constitute a 

terrorist act. 158 Similarly any person voluntarily doing an act aiding or promoting in any 

manner the objects of such association and having in possession of any of the above 

mentioned things and committing any such act, commits a terrorist act. 159 Any act of 

raising funds intended for the purpose of terrorism is also a terrorist act. 160 

Any person committing a terrorist act resulting in the death of any person is 

punishable with death or imprisonment for life in addition to a mandatory fine. 161 In any 

other case the person committing a terrorist act is punishable with imprisonment for a 

term which shall not be less than five years but which may extend to imprisonment for 

life in addition to a mandatory fine. 162 

The inchoate offences of terrorist act such as conspiracy, attempt, 

advocating, abetting, advising or inciting or knowingly facilitating the commission 

thereof are punishable with imprisonment for a term which shall not be less than five 

156 Ibid. 
157 Ibid. 
158 Id. , s.3(1 )(b). 
159 Ibid. 
160 Id .• Explanation to s.3( I). 
161 Id .. s.3(2)(a). 
162 Id. . s.3(2)(b). 
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years but which may extend to imprisonment for life in addition to a mandatory fine. 163 

Equally punishable is the act preparatory to a terrorist act. 164 

Any person voluntarily harbouring or concealing any terrorist with 

knowledge commits yet another offence of terrorist act. 165 It carries the punishment of 

imprisonment for a term which shall not be less than three years but which may extend 

to imprisonment for life in addition to fine in mandatory character. 166 Equally 

punishable is the offence of attempt to harbour or conceal any such terrorist with 

knowledge. 167 

Besides, being a member of a telTorist gang or telTorist organisation which is 

involved in ten-orist acts is an offence. Any person who is such a member is punishable with 

imprisonment for a term which may extend to imprisonment for life or with fine which may 

extend to I1Ipees ten lakh or with both. 168 A ten-orist organisation, for the purpose of this 

offence, means an organisation which is concerned with or involved in teITorism. 169 

Holding with knowledge any property derived or obtained from commission 

of any terrorist act or acquired through the terrorist fund is also an offence. This offence 

is punishable with imprisonment for a term which may extend to imprisonment for life 

or with fine which may extend to rupees ten lakh or with both. 170 

163 Id., s.3(3). 
164 Ibid. 
16l ld .• s.3( 4). 
166 Ibid. 
1671bid; proviso reads: "Provided that this sub-section shall not apply to any case in which the harbour or 

concealment is by the husband or wife of the offender." 
168 Id .• s.3(5). 
169 Id .• s.3(5) Explanation. 
170 Id., s.3(6). 
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Whoever threatens any person who is a witness or any other person in 

whom such witness may be interested, with violence or wrongfully restrains or confines 

the witness or any other person in whom the witness be interested or does any other 

unlawful act with the said intent commits an offence. It carries a punishment of 

imprisonment of imprisonment which may extend to three years and fine. 171 

Any person having in unauthorised possession of any particular arms or 

ammunition in a notified area is punishable with imprisonment for a term which may 

extend to imprisonment for life or with fine which may extend to rupees ten lakh or with 

both. 172 Equally punishable is having in unauthorised possession of any bombs, dynamite 

or hazardous explosive substances or other lethal weapons capable of mass destruction or 

biological or chemical substances or warfare in any area whether notified or not. m 

Holding or having in possession of any proceeds of terrorism is also an 

offence irrespective of whether it is held by a terrorist or by any other person and 

whether or not such person is prosecuted or convicted under this Act. 174 Such proceeds 

of terrorism is liable to be forfeited to the Central Government or the State Government 

as the case may be. 175 

Any person contravening any provision of certain statutes with intent to aid 

any terrorist, is punishable with imprisonment for a term which may extend to 

imprisonment for life and a mandatory fine, notwithstanding anything contained III 

171 Id .• 5.3(7). 
172ld .• s.4(a). Notified area means such area as the State Government may by notification in the official 

Gazette specify. as provided for in the Explanation to the section. Arms or ammunition mentioned are 
those specified in columns (2) and (3) of Category I or Category III (a) of Schedule I to the Arms 
Rules. 1962. 

173ld. s.4(b); this penal provision has overriding effect over any other law as it contains the expression: 
" ... notwithstanding anything contained in any other law for the time being in force ..... 

174 Id .• 5.6(1) & (2). 
175 Id .• s.6(2). 
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those statutes. 176 For the purpose of this enhanced penalty any person who attempts to 

contravene or abets or dos any act preparatory to the contravention of any provision of 

any law, rule or order is deemed to have contravened that provision. m 

Notwithstanding anything contained in any other law, the officer 

investigating any offence under this Act with prior approval in writing of an officer not 

below the rank of a sup~rintendent of police may require any officer or authority of the 

Central Government or a State Government or a local authority or a bank or a company 

or a firm or any other institution, establishment, organisation or any individual to 

furnish information in their possession in relation to such offence, on points or matters 

where the investigating officer has reason to believe that such information will be useful 

for or relevant to the purposes of this Act. 178 Failure to furnish the information so called 

for or deliberately furnishing false information is punishable with imprisonment which 

may extend to three years or with fine or with both. 179 

176 Id.. s.5(l ).; the Explosives Act. 1884. the Explosive Substances Act. 1908. the Inflammable 
Substances Act. 1952 and the Arms Act. 1959 are the statutes specified by this provision. 
Contravention of its provision and rules made thereunder results in such an enhanced penalty. 

177 Id. s.5(2). 
IlK Id. s.14( I). 
Il9ld, s.14(2). 
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CHAPTER 3 

TYPES OF CRIMINAL PROCEDURE 

Succinctly defined, a criminal justice process is that series of procedures 

through which the substantive criminal law is enforced. I The principles underlying 

different criminal justice systems vary according to history, culture and underlying 

ideology.2 Among the criminal justice systems existing in different countries two main 

types of criminal procedures can be identified on the basis of their underlying 

principles: accusatorial and inquisitorial.3 A mixed system adopting selected features of 

both these systems can also be identified as a third type. 4 

The common law countries including England, India, Australia, Canada and 

the United States follow an adversarial system inspired by accusatorial tradition. The 

civil law countries, such as France, Germany and Italy pose a system based on 

inquisitorial principles as a major alternative to adversarial system.5 Both systems have 

their origin in Europe. 

Until 1215 criminal proceedings in England and on the European continent 

were more or less the same. Victims were the movers of the accusation and conducted 

prosecutions. Several forms of trial including the oath ex officio, the trial by ordeal, and 

the trial by battle existed. In 1215 two events occurred that caused a divergence in the 

systems of England and Europe. One was the signing of Magna Charta in England. It 

guaranteed among other safeguards the right to trial by one's peers. The other, in Rome, 

I Yale Kamisar, Way ne R. LaFave and Jerold H. Israel, 'Modern Criminal Procedure', glh edn, p.l. 
Andrew Sanders and Richard Young, 'Criminal Justice', 1994, p.7. 

J Ibid, A.R.Biswas, 'B.B.Mitra on Code of Criminal Procedure, 1973', IS lh edn vol I, pA. 
~ A.R.Biswas, 'B.B.Mitra on Code of Criminal Procedure, 1973', IS lh edn vol I, pA. 
S Andrew Sanders and Richard Young, 'Criminal Justice', 1994, p.7. 
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the Fourth Lateran Council6 prohibited clergy from officiating at trials by ordeal. As a 

result of these two events, England developed the jury system as well as what has now 

evolved into the adversary-accusatorial system, while Europe developed a system of 

official inquiry or inquisitorial system.7 

3.1. Accusatorial system 

Criminal process consists of two important steps, namely the investigation 

and the judicial process. Someone is to make an investigation in order to formulate a 

charge and someone is to exercise the judicial function in deciding whether the charge is 

6 Bouvier's Law Dictionary: A Concise Encyclopedia of the Law, Rawle's Revision-Third Revision. 
1914, vol-II, St. Paul Minn, West Publishing Company, pp. 1873-74: Lateran Councils. The general 
name given to the numerous councils held in the Lateran Church at Rome. The first of these was 
convened A.D. 649 to consider the doctrine of the Monothelites. This council held five sessions, 
during which the writing of the leading advocates of the theory were examined and condemned, and all 
persons anathematized who did not confess their belief in the existence of both the divine and the 
human will in the person of Jesus Christ. The second of the councils, held in the years I lOS, 1112, 
1116 and 1123, settled the controversy between the pope and the emperor as to the investiture of 
bishops, prescribed the methods of ordinations and elections, by which, although the pope apparently 
made large concessions to the emperor, he was, in fact, able to practically control the elections, and 
passed additional decrees to enforce the celibacy of the clergy. The fourth council (1179) decreed that 
the election of the popes should be confined to the college of Cardinals, two-thirds of the votes of 
which should be requisite for an election, instead of a majority, as had previously been necessary. It 
condemned the Albigeneses and the Waldeneses the fifth council convened in the year 1215. It is 
usually called the fourth Lateran and was the most important as marking the summit of the Papal 
power. It decreed that the doctrine of transubstantiation be one of the articles of faith, required all 
persons who had reached the age of discretion to confess once a year, arranged for the place of 
assembly and the time for the next crusade, and anathematized a\l heretics whose belief was opposed 
to the faith, decreeing that after their condemnation they should be handed over to the secular 
authorities, excommunicating all who received, protected, or maintained them, and threatening all 
bishops with deposition who did not use their utmost endeavours to clear their diocesses of them. The 
sixth council (1512-17) abolished the Pragmatic Sanction and substituted a concordat agreed upon by 
Leo X and Francis I in which the liberties of the Church were greatly restricted. Some authorities 
recognize five only, omitting the first above stated and numbering the others from one to five. 

7 Survey of the Major Criminal Justice Systems in the World, 549. There is a bit more different version: 
In the 12th and 13th Centuries, the English Common Law procedure was accusatoria/ -the parties came 
before the court on an equal footing; the court gave help to neither; and the one party formulated his 
grievance while the other party denied it. The mode of trial was some type of ordeal, which was 
judiciuIII dei: the judgment was that of God, not that of the president of the court. This did not find 
favour with the church. A trusted person was thus sent to inquire into the allegations. And this founded 
the inquisitorial system of trial-the judge was to find out for himself what had happened by examining 
all persons, including the accused or suspected person. See A.R.Biswas, 'B.B.Mitra on Code of 
Criminal Procedure, 1973', 15th edn vol I, pA 
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substantiated. There IS this division of function and the judicial process IS called 

accusatorial. 8 

The system has essentially two leading features. Firstly, there is a sham fight 

between two combatants and it contains the primitive idea of penal action. The parties 

come before the court on an equal footing. The court gives help to neither. The one 

party formulates his grievance while the other party denies it. Secondly, the judge ends 

the contest by deciding against one or other of the parties. The system is a mixture of 

two proceedings, civil and criminal. The mode of trial is some type of ordeal.9 

The Crown is the prosecutor in all cases and this means that the case against 

the accused is presented by one party, called the prosecutor or prosecution, and met by 

the other party called the accused. The task of investigation, preparation and 

presentation of the case is upon the prosecutor and not upon the judge or the magistrate. 

A tribunal simply tries the issue between the two contesting parties. And the defence is 

no more than a demonstration that the prosecution has failed to prove its case beyond a 

reasonable doubt. 

The adversary principle that it is for the prosecution to bring a case to court 

and prove guilt is an important characteristic of an accusatory system. IO The trial is 

essentially a party process. It involves a two sided contest, between prosecution and 

defendant, in a judicial arena. The parties are in an equal position. The judge does not 

have any initiative either in taking jurisdiction or in collecting evidence and obtaining 

proof. The judge acts as an impartial moderator evaluating the evidence produced by the 

parties, ensuring that the proceedings are conducted with procedural propriety, and 

8 Jackson, R.M., The Machinery of Justice in England. 5th ed. 1967, p. 129. 
9 Jackson, R.M., The Machinel)1 of Justice in England. 5th ed. 1967. p. 129. 
10 Andrew Sanders and Richard Young, 'Criminal Justice', 1994. p.7. 
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announcing a decision at the conclusion of the case. 11 The collection of evidence is 

exclusively in the hands of the parties, chiefly with the prosecution. The judge is bound 

by the evidence, which survived the exclusionary rules. Furthermore, if the parties 

choose not to call a certain witness, then however relevant that person's evidence might 

have been, there is nothing the court can do about it. 12 The proceedings are oral, open to 

the public and the evidence is mainly tendered by direct examination of witnesses with a 

right of cross examination by the opposite party. Historically the accusatory system was 

tied to the popular juries which gave unreasoned verdicts. 13 

The adversary model recognises a more significant role for the accused and 

the defence in criminal justice administration, for this system is based on an adversary 

ideology. Its rationale is that if two parties assume contrary and opposite positions on 

the issues (prosecution and defence) and carry on competitive debate, complemented by 

the introduction of supporting evidence, the court as an impartial third party is thereby 

placed in a better position to analyse and evaluate the respective contentions and arrive 

at a correct finding about the issue in dispute. It prefers means to result and emphasizes 

process over goals. 14 

The accusatorial system is more sensitive to the liberty of the citizen. IS It 

avoids recourse to brute force. 16 It imposes greater restriction on its public agents. It 

holds the integrity of the process and its means at a higher value than effective results. 

There is a high degree of constitutional review of criminal justice administration 

11 Andrew Sanders and Richard Young, 'Criminal Justice', 1994, p.7; A.R.Biswas, 'B.B.Mitra on Code 
of Criminal Procedure, 1973', 15 th ed. vol I, p.5. 

12 Andrew Sanders and Richard Young, 'Criminal Justice', 1994, p.7. 
G.L. Certoma, The Accusatory System v. The Inquisitorial System: Procedural Truth v. Fact?, (1982) 
56 ALl 288. 

14 Andrew Sanders and Richard Young, 'Criminal Justice', 1994, p.7; G.L. Ccrtoma, The Accllsatory 
System v. The Inquisitorial System: Pro~edural Truth v. Fact?, (1982) 56 All 288. 

I~ Ibid. 
16 A.R.Biswas, 'B.B.Mitra on Code of Criminal Procedure, 1973', 15 th ed. vol. I, p.5. 
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practices. It embodies party evidence, elaborate exclusionary rules and other rules of 

evidence and is characterised as a system tending to procedural truth. It seeks truth as 

the product of collaboration between the parties through legal proof. 17 

In the system the law rigidly determines the evidence to be admitted and the weight 

it must be given. The system of legal proof with its mechanical standards was the product of an 

age which it was considered dangerous to subject an accused to a judiciary, which was not 

independent from other powers of the state nor, in many cases, legaJly trained. 1 B 

3.2. Inquisitorial system 

There are two basic features to an inquisitorial system. The judge in an 

inquisitorial system is both judge and prosecutor. Thus several functions concentrate in 

the judge. Secondly, collection of evidence is in the control of the judge. 19 It places 

more emphasis on ensuring the punishment of a guilty party. It does not have much 

concern or considerations for basic and fundamental rights of the citizens. It is clear that 

a zealous pursuit of the inquisitorial approach would erode the freedom of the citizen. 2o 

In an Inquisitorial system, the dominant role in conducting a criminal inquiry 

is played, at least in theory, by the court, a dossier is prepared to enable the judge taking 

the case to master its details. The judge then makes decisions about which witnesses to 

call and examines them in person, with the prosecution and defence lawyers consigned to 

a subsidiary role. In some inquisitorial systems the dossier is prepared (in serious cases) 

11 G.L. Certoma, The Accusatory System v. The Inquisitorial System: Procedural Truth v. Fact?, (1982) 
56 All 288. See also Ex p L10yd (1822) Mont 70 at 72n. 

18 Ibid. 
19 Ibid. 
20 Ibid. 
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by an examining magistrate (juge d' instruction) with wide investigative powers, but 

more frequently this preparatory task is carried out by the prosecutor and police. 21 

The judge initiates investigation and collects all of the evidence. The 

investigation is thus a part of judicial proceeding. The judge has full control all over the 

proceedings. The calling and examination of witnesses and the employment of experts are 

the concern of the judge. Instead it is not the concern of the parties. The proceedings are 

(usually) written and secret (although the defendant or his attorney can be present at most 

of the proceedings). There is no cross-examination (although the parties may submit 

written questions to the examining judge requesting that they be put to the witness. 

The trial consists of open proceedings. Theoretically, the trial is 

characterised by orality and immediacy, but in practice it has degenerated into a mere 

formal reception of the written summaries of the evidence collected in the previous 

instruction phase, (by examining judge) rather than retaking the evidence orally in open 

court. Therefore, in practice, the criminal process consists of a cumulative series of 

activities all of which are utilized by the trial judge in making the final decision. This 

rule gets varied in certain exceptional circumstances. 

Facts adducement 

The civil law system strives to ensure a complete and factual judicial inquiry. It 

places the pursuit of truth in the control of a judge who has the initiative in collecting all the 

material he needs to decide the matter, and thus is not bound by the evidence tendered to 

him by the pallies. Therefore, evidence damaging to the accused is not only brought 

21 There are considerable differences between systems, which are labeled 'inquisitorial'. See ego the 
review by L.H. Leigh and L. Zender, A Report on the Administration of Criminal Justice in the Pre
trial phase in England and Germany (Royal Commission on Criminal Justice, Research Study no I) 
(HMSO, 1992). 
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forward by the prosecution but also by the judge; and, similarly, evidence favouring the 

accused not only come from the defendant, but also from the judge. 

Admission and evaluation of evidence 

The operative principle with regard to the admission and evaluation of 

evidence in criminal trials is the free evaluation of evidence or, 'free proof'. This means 

that the evidence may be weighed by the judge freely in accordance with the prudent 

judgment. The principle of free evaluation of evidence has its origin in the French 

Revolution which exploited the institution of the jury. Traditionally the jury gave an 

unreasoned verdict reached on the basis of an "intimate conviction" of the facts 

presented to it. The principle of free evaluation of evidence developed from the 

principle of "intimate conviction" but is different from its forerunner because the 

decision, being the result of the free evaluation of evidence must be supported by a 

recent judgment. 

The principle of free evaluation of evidence is seen to constitute not only a 

freedom in favour of the judge, namely, the freedom to apply his prudent judgment to 

the facts of the case at hand, but also as an advantage operating in favour of the accused 

who will know that the judge will not be restricted in his evaluation of the facts and can 

decide the case having regard to the accused's own circumstances. 

The principle of free evaluation of evidence confers full and uncontrolled 

power to the judge over evidence. This principle justifies the judge in probing into any 

sort of evidence, even to the point that the judges ignore any exclusionary rules 

contained in the (Code of Criminal Procedure) law. Taking the principle of free 

evaluation to its logical but extreme conclusion the judges contend that even if the 
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collection of certain evidence does not comply with certain procedures or other 

requirements prescribed by the law (Code of Criminal Procedure), the court may 

nonetheless utilise the evidence and evaluate and convince itself of its probative value. 

The principle of free evaluation means in substance: First, full freedom to 

admit evidence even if it is specifically excluded by some Code provision; Second, the 

right to inquire into atypical forms of evidence, that is to say forms of evidence not 

considered by the law as desirable, and Third, the free evaluation of all evidence. 

3.3. Packer's two models of criminal process 

Herbert L. Packer, a celebrated American jurist has developed two 

theoretical models of the criminal process: due process and crime control, by means of 

which we can explore the value choices underlying the details of the criminal process. 22 

The models make us perceive the normative antinomy at the heart of the criminal law. 

They are not the only way of thinking about criminal justice23
, but they are widely 

recognised as useful tools of analysis.24 They represent an attempt to abstract two 

separate value systems that compete for priority in the operation of the criminal process. 

Packer has presented them as neither corresponding to reality nor representing the ideal 

to the exclusion of the other.25 Since they are distortions of reality and normative in 

character no one shall see one or other as good or bad.26 

22 HL Packer. The Limits of the Criminal Sanction. 1968. p.153. chapter 8 'Two models of the Criminal 
Process'. pp.149 to 173. 

23 For refinements and other approaches. see ego A. E. Bottoms and 1.D. Mc Clean, Defendants ill the 
Criminal Process (Routledge & Kegan Paul. 1976) pp.226-232 and M. King. The Framework of 
Criminal lustice (Croom Helm. 1981) ch.2. 

24 M. Mc Couville and 1. Baldwin. Courts. Prosecution and Conviction (Oxford University Press, 1981) pp 
3-7 and S.H. Bailey and M.1. Gunn, Smith and Bailey on the English Legal System (1991) pp 680-695. 

2S H.L. Packer, loco Cit, A legal paradox inspires him to develop these normative models. He expresses it 
as it at p. ISO: "We are faced with an interesting paradox: the more we learn about the Is of the 
criminal process. the more we are instructed about its Ought and the greater the gulf between Is and 
Ought appears to become." However these models are not labeled Is and Ought. nor are they to be 
taken in that sense. Rather. they represent an attempt to abstract two separate value systems that 
complete for priority in the operation of the criminal process. at p. 153. 

26 Id at p. 153 
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The models describe two normative positions at opposite ends of a 

spectrum. 27 They merely afford a convenient way to talk about the operation of a 

process whose day-to-day functioning involves a constant series of minute adjustments 

between the competing demands of two value systems and whose normative future 

likewise involves a series of resolutions of the tensions between competing claims. 2~ 

3.4. Values Underlying Two Models 

It is possible to identify two competing systems of values in the 

development of the criminal process. Law makers, judges, police, prosecutors and 

defence lawyers are the actors in the criminal justice at different stages in action. They 

do not often pose to articulate the values that underlie the positions that they take on any 

given issue. It is not feasible to ascribe a coherent and consistent set of values to any of 

these actors. The models are polarities, and so are the schemes of value that underlie 

them. No one can subscribe all of the values underlying one model to the exclusion of 

all of the values underlying the other. These values are presented as an aid to analysis, 

not as a program for action?9 

The polarity of the two models is however not absolute. There are certain 

assumptions about the criminal process that are widely shared by both models. They are 

viewed as common ground for the operation of any model of criminal process. First, 

there is the assumption, implicit in the right against ex post facto Law guaranteed by the 

Constitution in every criminal justice system whereby the function of defining conduct 

that may be treated as criminal is separate from and prior to the process of identifying 

27 Andrew Sanders & Richard Young, Criminal Justice, 1994, p.13. 
28 H.L. Packer, loco cit.; the author however cautions that there is a risk in an enterprise of this sort that is 

latent in any attempt to polarise. It is simply, that values are too various to be pinned down to yes-or
no answers. The models are distortious of reality. And, since they are normative in character, there is a 
danger of seeing one or the other as good or bad. 

29 H.L. Packer, loco cit., p.154. 
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and dealing with persons as criminals.3o There is a related assumption that the criminal 

process ordinarily ought to be invoked by those charged with the responsibility for 

doing so when it appears that a crime has been committed and that there is a reasonable 

prospect of apprehending and convicting its perpetrator.31 They are expected to act how 

the legislature has demanded. This assumption may be viewed as the other side of the ex 

post facto coin.32 Next, there is th~ assumption that there are limits to the powers of 

government to investigate and apprehend person suspected of committing crimes. Thus 

a degree of scrutiny and control must be exercised with respect to the activities of law 

enforcement officers, that the security and privacy of the individual may not be invaded 

at will. 33 

Finally, there is a complex of assumptions embraced by terms such as 'the 

adversary system', 'procedural due process', 'notice and opportunity to be heard', and 

'day in court'. Common to them all is the notion that the alleged criminal is not merely 

an object to be acted upon but an independent entity in the process. He may, if he so 

desires, force the operators of the process to demonstrate to an independent authority 

Uudge and jury) that he is guilty of the charges against him. This assumption speaks in 

30 HL Packer, op. Cif., p.155. How wide or narrow the definition of criminal conduct must be is an 
important question of policy that yields highly variable results depending on the values held by those 
making the relevant decisions. But that there must be a means of definition that is in some sense 
separate from and prior to the operation of the process is clear. If this were not so, the efforts to deal 
with the phenomenon of organized crime would appear ludicrous indeed. 

31 Ibid; Although police and prosecutors are allowed broad discretion for deciding not to invoke the 
criminal process, it is commonly agreed that these officials have no general power. If the legislature 
has decided that certain conduct is to be treated as criminal, the decision-makers at every level of the 
criminal process are expected to accept that basic decision as a premise for action. 

32 Ibid; Packer explains that just as conduct that is not proscribed as criminal may not be dealt with in the 
criminal process, so conduct that been denominated as criminal must be treated as such by the 
participants in the criminal process acting within their respective competence. 

33 Id, at p.l56; Packer points out that it is possible to imagine a society in which even lip service is not 
paid to this assumption. Nazi Germany approached but never quite reached this position. But no one in 
our society would maintain that any individual may be taken into custody at any time and held without 
any limitation of time during the process of investigating his possible commission of crimes, or would 
argue that there should be no form of redress for violation of at least some standards for official 
investigative conduct. Although this assumption may not appear to have much in the way of positive 
conduct, its absence would render moot some of our most hotly controverted problems. 
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terms of 'may' rather than 'must'. It permits but does not require the accused, acting by 

himself or through his own agent, to play an active role in the process. By virtue of that 

fact the process becomes or has the capacity to become a contest between, if not equals, 

at least independent actors. Much of the space between the two models is occupied by 

stronger or weaker notions of how this contest is arranged, in what cases it is to be 

played, and by what rules. The crime control model tends to de-emphasize this 

adversary aspect of the process, while the due process model tends to make it central. 34 

3.5. Crime control values 

The value system that underlies the crime control model is based on the 

proposition that the repression of criminal conduct is by far the most important function to 

be performed by the criminal process. The failure of law enforcement to bring criminal 

conduct under tight control leads to the breakdown of public order and thence to the 

disappearance of an important condition of human freedom. If the laws go unenforced a 

general disregard for legal controls tends to develop. The law-abiding citizen then becomes 

the victim of all sorts of unjustifiable invasions of his interests. His security of person and 

property is sharply diminished, and, therefore, so is his liberty to function as a member of 

society. Ultimately, the criminal process is a positive guarantor of social freedom. 

Efficiency 

In order to achieve this high purpose, the crime control model requires that 

primary attention be paid to the efficiency with which the criminal process operates to 

screen suspects, determine guilt, and secure appropriate dispositions of persons 

convicted of crime.35 By 'efficiency' the model means the system's capacity to 

apprehend, try, convict, and dispose of a high proportion of criminal offenders whose 

J4 Id, at p.157. 
lS Id, at p.158. 
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offences become known.36 The model, in order to operate successfully must produce a 

high rate of apprehension and conviction, in a context where the number of people 

being dealt with is very large and the resources for dealing with them are very limited. 

There must be a premium on speed and finality. Speed, in turn, depends on informality 

and on uniformity. Finality depends on minimising the occasions for challenge. The 

process must not be cluttered up with ceremonious rituals that do not advance the 

progress of a case. Facts can be established more quickly through interrogation in a 

police station than through the formal process of examination and cross-examination in 

a court. Thus extra-judicial processes should be preferred to judicial processes, informal 

operations to formal ones. But informality alone is not enough. There must also be 

uniformity. Routine, stereotyped procedures are essential if large numbers are being 

handled.37 In theory the crime control model can tolerate rules that forbid illegal arrests, 

unreasonable searches, coercive interrogations and the like. It cannot tolerate 

vindication of those rules demanding exclusion of the illegally obtained evidence or 

through the reversal of convictions in cases where criminal process has breached the 

rules laid down for its observance.38 

36 Ibid; Packer makes it clear that in a society in which only the grossest forms of antisocial behaviour were 
made criminal process might require the devotion of many more man-hours of police, prosecutorial, and 
judicial time per case than ours does, and still operate with tolerable efficiency. A society that was prepared 
to increase even further the resources devoted to the suppression of crime might cope with a rising crime 
rate without sacrifice of efficiency while continuing to maintain an elaborate and time-consuming set of 
criminal process. However, neither of these possible characteristics corresponds with social reality in this 
country. The economy to increase very drastically the quantity, much less the quality, of the resources 
devoted to the suppression of criminal activity through the operation of the criminal process has an 
important bealing on the criteria of efficiency, and therefore on the nature of the crime control model. 

37 Id, at p.159; Packer explains through illustration that the model that will operate successfully on these 
presuppositions must be an administrative, almost a managerial, model. The image that comes to mind 
is an assembly-line conveyor belt down which moves an end-less stream of cases, never stopping, 
carrying the cases to workers who stand at fixed stations and who perform on each case as it comes by 
the same small but essential operation that brings it one step closer to being a finished product, or, to 
exchange the metaphor for the reality, a closed file. The criminal process, in this model, is seen as a 
screening process in which each successive stage- pre-arrest investigation, arrest, post-arrest 
investigation, preparation for trial, trial or entry of plea, conviction, disposition- involves a series of 
routinised operations whose success is gauged primarily their tendency to pass the case along to a 
successful conclusion. 

38 Id, at p.168. 
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Presumption of Guilt 

By the application of administrative expertness primarily that of the police and 

prosecutors, an early detennination of probable innocence or guilt emerges. Those who are 

probably innocent are screened out those who are probably guilty are passed quickly 

through the remaining stages of the process. The key to the operation of the model 

regarding those who are not screened out is presumption of guilt.39 This key makes the 

system capable to deal efficiently with large numbers. The supposition is that the screening 

processes operated by police and prosecutors are reliable indicators of probable guilt.40 

The presumption of guilt not, of course, a thing. Nor is it even a rule of law 

in the usual sense. It simply is the consequence of a complex of attitudes, a mood. If 

there is confidence in the reliability of infonnal administrative fact-finding activities 

that take place early stages of the criminal process, the remaining stages of the process 

can be relatively perfunctory without any loss in operating efficiency. The presumption 

of gUilt is the operational expression of that confidence.41 It is not at all the opposite of 

the presumption of innocence, which is the polestar of the criminal process in the due 

process model. The two concepts are different rather than opposite ideas.42 

39 Id, at p.160; The concept requires some explanation, since it may appear startling to assert that what 
appears to be precise converse of our generally accepted ideology of a presumption of innocence can 
be an essential element of a model that does correspond in some respects to the actual operation of the 
criminal process. 

40 Ibid; Packer makes it clear that once a man has been arrested and investigated without being found to 
be probably innocent, or, to put it differently, once a determination has been made that there is enough 
evidence of guilt to permit holding him for further action, then all subsequent activity directed toward 
him is based on the view that he is probably guilty. 

41 Id, pp.160-1. 
42 Id, at p.161; Packer epitomise the difference by an example. A murderer, for reasons best known to 

himself, chooses to shoot his victim in plain view of a large number of people. When the police arrive, 
he hands them his gun and says, "I did it and I am glad." His account of what happened is corroborated 
by several eyewitnesses. He is placed under arrest and led off to jail. Under these circumstances, which 
may seen extreme but which in fact characterise with rough accuracy the evidentiary situation in a 
large proportion of criminal cases, it would be plainly absurd to maintain that more probably than not 
the suspect did not commit the killing. But that is not what the presumption of innocence means. It 
means that until there has been an adjudication of guilt by an authority legally competent to make such 
an adjudication, the suspect is to be treated, for reasons that have nothing whatever to do with the 
probable outcome of the case, as if his guilt isan open question. 
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The presumption of innocence is a direction to officials about how they are 

to proceed, and not a prediction of outcome. The presumption of guilt, however, is 

purely and simply a prediction of outcome. The presumption of innocence, then, is a 

direction to the authorities to ignore the presumption of gUilt in their treatment of the 

suspect. It tells them, in effect, to close their eyes to what will frequently seem to be 

factual probabilities. The presumption of guilt is descriptive and factual while the 

presumption of innocence is normative and legal. 

The pure crime control has no truck with the presumption of innocence.43 In 

presumption of guilt the crime control model finds a factual predicate for the position that 

the dominant goal of repressing crime can be achieved through highly summary processes 

without any great loss of efficiency, because the probability that, in the run of cases, the 

preliminary screening processes operated by the police and the prosecuting officials 

contain adequate guarantees of reliable fact-finding. This model indeed takes an even 

stronger position that subsequent processes, palticularly those of a formal adjudicatory 

nature, are unlikely to produce as reliable fact-finding as the expert administrative process 

that precedes them is capable of. The criminal process thus must put special weight on the 

quality of administrative fact-finding. It becomes important, then, to place as few 

restrictions as possible on the character of the administrative fact-finding processes and to 

limit restrictions for other purposes. This view of restrictions on administrative fact-

finding is a consistent theme in the development of the crime control model.44 

43 Id, at pp.161-2. However, Packer admits that the real life emanations are brought into uneasy 
compromise with the dictates of the dominant ideological position of presumption of innocence. 

44 Id, at p.162. 
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Informal Fact Finding 

In this model the center of gravity for the process lies in the early, 

administrative fact-finding stages. The subsequent stages are relatively unimportant and 

should be truncated as much as possible. The pure crime control model has very little 

use for many conspicuous features of the adjudicative process.45 In real life it works out 

a number of ingenious compromises with such features. Even in the pure model, 

however, there have to be devices for dealing with the suspect after the preliminary 

screening processes has resulted in a determination of probable guilt. The focal device is 

the plea of guilty. By means of it adjudicative fact-finding is reduced to a minimum. 

Thus the crime control model, when reduced to its barest essentials and operating at its 

most successful pitch, offers two possibilities: an administrative fact-finding process 

leading (1) to exoneration of the suspect or (2) to the entry of a plea of guilty.46 

3.6. Due Process Values 

The ideology of due process model is composed of a complex of ideas, 

some of them based on judgments about the efficacy of crime control devices, others 

having to do with quite different considerations. It is far more deeply impressed on the 

formal structure of the law than is the ideology of crime control. However, its ideology 

is not the converse of that underlying the crime control model it does not rest on the 

idea that it is not socially desirable to repress crime. 47 If the crime control model 

resembles an assembly line, the due process model looks very much like an obstacle 

course. Each of its successive stages is designed to present formidable impediments to 

45 Ibid; Packer acknowledges that this too produces tensions with presently dominant ideology. 
46 Id., at pp.162-3. 
47 Id., p.163; Packer acknowledges that the critics of due process model raise such an allegation. 
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carrying the accused any further along in the process. An accurate tracing of the strands 

that make up this ideology is strangely difficult.48 

Formal Fact Finding 

The due process model rejects the premise of infonnal fact-finding, rather it 

insists for formal, adjudicative, adversary fact-finding processes in which the factual case 

against the accused is publicly heard by an impartial tribunal and is evaluated only after 

the accused has had a full opportunity to discredit the case against him.49 Even then, the 

distrust of fact-finding processes that animates the due process model is not dissipated. 

The possibilities of human error being what they are, further scrutiny is necessary, or at 

least must be available, in case facts have been overlooked or suppressed in the heat of 

battle. The subsequent scrutiny must be available at least as long as there is an allegation 

of factual error that has not received an adjudicative hearing in a fact-finding context. The 

demand for finality is thus very low in the due process model.50 

Reliability and Efficiency 

The reliability of fact-finding processes constitutes the characteristic 

difference between the two models. The issue as to how much reliability is compatible 

with efficiency assumes great importance.51 A high degree of probability in each case 

48 Ibid. 
49 Id, pp.l63-4; The due process model points out that in support of the rejection of informal fact-finding 

process that people are notoriously poor observers of disturbirig events - the more emotion-arousing 
the context, the greater the possibility that recollection will be incorrect; confessions and admissions 
by persons in police custody may be induced by physical or psychological coercion so that the police 
end up hearing what the suspect thinks they want to hear rather than the truth; witnesses may be 
animated by a bias or interest that no one would trouble to discover except one specially charged with 
protecting the interests of the accused (as the police are not). 

so Ibid. 
SI Ibid; Packer explains that granted that informal fact-finding will make some mistakes that can be 

remedied if backed up by adjudicative fact-finding. The desirability of providing this back up is not 
affirmed or negated by factual demonstrations or predictions that the increase in reliability will be x 
percent or x plus n percent. 
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that factual gUilt has been accurately determined shows higher reliability of the criminal 

process, while the expeditious handling of the large numbers of cases that the process 

ingests shows its better efficiency. In the competing demands of reliability and 

efficiency the crime control model is more optimistic about the improbability of error in 

a significant number of cases, but it is also more tolerant about the amount of error that 

it will put up with. The due process model insists on the prevention and elimination of 

mistakes to the extent possible, whereas the crime control model accepts the probability 

of mistake upto the level at which they interfere with the goal of repressing crime, either 

because too many guilty people are escaping or more SUbtly, because general awareness 

of the unreliability of the process leads to a decrease in the deterrent efficacy of the 

criminal law. In this view, reliability and efficiency are not polar opposites but rather 

complementary characteristics. 52 

The system is reliable because efficient. Reliability becomes a matter of' 

independent concern only when it becomes so attenuated as to impair efficiency. All of 

this the due process model rejects. If efficiency demands shortcuts around relatively 

then absolute efficiency must be rejected. The aim of the process is at least as much to 

protect factually innocent as it is to convict the factually guilty.53 

The due process model disclaims any attempt to provide enhanced reliability 

for the fact-finding process and stilI produce a set of institutions and processes that 

would defer from those demanded by the crime control model. These are values quite 

different and more far reaching evolved from an original matrix of concern for the 

11 Id. pp. 164-5. 
11 Ibid; Packer points out that it is a little like quality control in industrial technology: tolerable deviation 

from standard varies with the importance of conformity to standard in the destined uses of the product. 
The due process model resembles a factory that has to devote a substantial part of its input to quality 
control. This necessarily cuts down on quantitative out put. 
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maximisation of reliability. These values can be expressed in, although not adequately 

described by, the concept of the primacy of the individual and the complementary 

concept of limitation on official power.54 

The combination of stigma and laws of liberty that is embodied in the end 

result of the criminal process is the heaviest deprivation that government can inflict on 

the individual. Furthermore, the processes that culminate in these highly afflictive 

sanctions are in themselves coercive, restricting and demeaning. Power is always 

subject to abuse- sometimes subtle, other times, as in the criminal process open and 

ugly. Precisely because of its potency in subjecting the individual to the coercive power 

of the state, the criminal process must be subjected to controls that prevent it from 

operating with maximal efficiency. Maximal efficiency means maximal tyranny. And, 

although the due process model does not assert that minimal efficiency means minimal 

tyranny, it affords, a substantial diminution in the efficiency for preventing official 

oppression of the individual.55 

Adjudicating Legal Guilt 

The most modest- seeming but potentially far reaching mechanism by which 

the due process model implements these antiauthoritarian values is the doctrine of legal 

gUilt. According to this doctrine, a person is not to be held guilty of crime merely on a 

showing that in all probability, based upon reliable evidence he did factually what he is 

said to have done. Instead, he is to be held guilty if and only if these factual 

detenninations are made in procedurely regular fashion and by authorities acting within 

competences duly allocated to them. Furthermore, he is not to be held guilty, even 

S4 Ibid. 
ss id, at p.165-6. 

Cocilill Ulliversity of Sciellce alld TecJlIlology 



Scllool of Legal Studies 54 

though the factual determination is or might be adverse to him, if various IUles designed 

to protect him and to safeguard the integrity of the process are not given effect. 56 

Wherever the competence to make adequate factual determinations, it is apparent that 

only a court that is aware of these guilt-defeating doctrines and is willing to apply them 

can be viewed as competent to make determinations of legal guilt. The police and the 

prosecutors are IUled out by lack of competence, in the first instance, and by lack of 

assurance of willingness in the second. Only an impartial court can be tlUsted to make 

determinations of legal as opposed to factual guilt.57 

Presumption of Innocence 

In this concept of legal gUilt lies the explanation for the apparently quixotic 

presumption of innocence. A man who, after police investigation, is charged with 

having committed a crime can hardly be said to be presumptively innocent, if what we 

mean is factual innocence. But if what we mean is that it has yet to be determined if any 

of the myriad legal doctrines that serve in one way or another the end of limiting official 

power through the observance of certain substantive and procedural regularities may be 

appropriately invoked to exculpate the accused, it cannot be said with confidence that he 

will be found guilty.58 

56 Ibid; Thus the tribunal that convicts him must have the power to deal with this kind· of case 
(,jurisdiction') and must be geographically appropriate ('venue'); too long a time must not have 
elapsed since the offence was committed ('statute of limitations'); he must not have been previously 
convicted or acquitted of the same or substantially similar offence ('double jeopardy'); he must not fall 
within a category of persons, such as children or the insane who are legally immune to conviction 
(,criminal responsibility'); and so on. None of these requirements has anything to do with the factual 
question of whether the person did or did not engage in the conduct that is charged as the offence 
against him, yet favourable answers to any of them will mean that he is legally innocent. 

57Id,atp.167. 
58 Ibid 
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In due process model by forcing the state to prove its case against the 

accused in an adjudicative context, the presumption of innocence saves to force into 

play a" the qualifying and disability doctrines that limit the use of the criminal sanction 

against the individual, thereby enhancing his opportunity to secure a favourable 

outcome. It vindicates the proposition that the factually guilty may nonetheless be 

legally innocent and should therefore be given a chance to qualify for that kind of 

treatment. The doctrine leads to limit the use of criminal sanction against the individual 

and it operates as a kind of self-fulfilling prophecy. 59 

Equality 

Another strand constituting the ideology underlying the due process model is 

the idea of equality. It represents a most powerful norm for influencing official conduct. 

The ideal of equality holds that there can be no equal justice where the kind of trial a man 

gets depends on the amount of money he has.6o There are gross inequalities in the 

financial means of the accused as a class. In the adversary systems of criminal justice an 

effective defence is largely a function of the resources that can be mustered on behalf of 

the accused. The very large proportion of the accused being indigent will be denied an 

effective defence.61 The norm of equality prevents situations in which financial inability 

forms an absolute barrier to the assertion of a right that is in theory generally available.62 

19 Ibid; Packer explains that by forcing the state to prove its case against the accused in an adjudicative 
context, the presumption of innocence serves to force into play all the qualifying and disabling 
doctrines that limit the use of criminal sanction against the individual, thereby enhancing his 
opportunity to secure a favourable outcome. By opening up a procedural situation that permits the 
successful assertion of defences having nothing to do with factual guilt, it vindicates the proposition 
Ihat the factually guilty may nonetheless be legally innocent and should therefore be given a chance to 
qualify for that kind of treatment. 

60 Ibid; see also Griffin v. Illinois, 351 V.S. 12, 19 (1956).The proposition is based on this decision. 
61 Ibid. 
62 Id at p. 169 
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Beyond this it may provide the basis for a claim whenever the system 

theoretically makes some kind of challenge available to an accused who has the means 

to press it. The norm of equality may be invoked to assert that the same kind of 

opportunity must be available to others as well. If the model of criminal process affords 

the accused who are in a sound financial position to avail the right to consult a lawyer 

before entering a plea, then the equality norm exerts powerful pressure to provide such 

an opportunity to all the accused irrespective of their financial status and to regard the 

failure to do so as a malfunctioning of the process of whose consequences the accused is 

entitled to be relieved.63 

The mood of skepticism about the morality and utility of the criminal 

sanction, (taken either as a whole or in some of its application) constitutes the last strand 

of the ideology of the due process model.64 There are two kinds of problems that need to 

be dealt with in any model of the criminal process. One is what the rule shall be. The 

other is how the rules shall be implemented. The second is at least as important as the 

first. The distinctive difference between the two models is not only in the rules of 

conduct that they lay down but also in the sanctions that are to be invoked when a claim 

is presented that the rules have been breached and, no less importantly, in the timing 

that is permitted or required for the invocation of those sanctions.65 

63 Id at pp.169-170 
bI Id, at p.170; Here Packer's ideas are to be read in the light of- Paul Bator, 'Finality in Criminal Law 

and Federal Habeas Corpus for State Prisoners', 76 HLR 441 (1963). It reads at p.442: "In summary 
we are told that the criminal law's notion of just condemnation and punishment is a cruel hypocrisy 
visited by a smug society on the psychology and economically crippled; that its premise of a morally 
autonomous will with at least some measure of choice whether to comply with the value expressed in a 
penal code is unscientific and outmoded; that its deterrent agent is misplaced, particularly in the case 
of the very members of society most likely to engage in criminal conduct; and that its failure to provide 
for individualized and humane rehabilitation of offenders is inhuman and wasteful." 

Il Id at p. 171. 
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The due process model locates at least some of the sanctions for breach of 

the operative rules in the criminal process itself. The relation between the rules and the 

sanctions for their breach, the two aspects of the process, is a purely formal one unless 

there is some mechanism for bringing them into play with each other. The hinge 

between them in the due process model is the availability of legal counsel. This has a 

double aspect. Many of the rules that the model requires are couched in terms of the 

availability of counsel to do various things at various stages of the process- this is the 

conventionally recognised aspect. Beyond it, there is a pervasive assumption that 

counsel is necessary in order to invoke sanctions for breach of any of the rules. The 

more freely available these sanctions are, the more important is the role of counsel in 

seeing to it that the sanctions are appropriately invoked. If the process is seen as a series 

of occasions for checking its own operation, the role of counsel is a much more nearly 

central one than is the case in a process that is seen as primarily concerned with 

expeditious determination of factual guilt. And if equality of operation is a governing 

norm, the availability of counsel to some is seen as requiring it for all. Of all the 

controverted aspects of the criminal process, the right to counsel, including the role of 

government in its provision, is the most dependent on what one's model of the process 

looks like, and the least susceptible of resolution unless one has confronted the 

antinomies of the two models.66 

The reason for the centrality is to be found in the assumption underlying 

both models that the process is an adversary one in which the initiative in invoking 

relevant rules rests primarily on the parties concerned, the state, and the accused. One 

66 Id, at p.17 I. 
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could construct models that placed central responsibility on adjudicative agents such as 

committing magistrates and trial judges.67 

Because the crime control model is basically an affirmative model, 

emphasising at every turn the existence and exercise of official power, its validating 

authority is ultimately legislative (although proximately administrative). Because the 

due process model is basically a negative model, asserting limits on the nature of 

official power and on the modes of its exercise, its validating authority is judicial and 

requires an appeal to supra-legislative law, to the law of the Constitution. To the extent 

that tensions between the two models are resolved by deference to the due process 

model, the authoritative force at work is the judicial power, working in the distinctively 

judicial mode of invoking the sanction of nullity. That is at once the strength and the 

weakness of the due process model.68 

3.7. Models in operation 

The operation of two models at various stages of the criminal process is to be 

observed for the purposes of description and analysis. The period from arrest through the 

decision to charge the suspect with a crime, the period from the decision to charge 

through the determination of guilt and the stage of review and correction of elTors that 

have occurred during the earlier periods are the three major stages or periods in the 

criminal process. 

67 Id, at p.l72. 
68 Id, at p.173; Packer pointing out the American legal order concludes that it is strength because there 

the appeal to the Constitution provides the last and the last and the overriding word and it is weakness 
because saying no in specific cases is an exercise in futility unless there is a general willingness on the 
part of the officials who operate the process to apply negative prescriptions across the board. The 
statements reinforcing the due process model come from the court, while at the same time faels 
denying it are established by the police and prosecutors. 
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3.8. Arrest for investigation 

The act of taking a person into physical custody is arrest. It is normally the 

first stage of criminal process. It directly affects the suspect. On what basis are the 

police entitled to make an arrest and what consequences, if any, will flow from their 

making an illegal arrest, are two crucial issues arise at this stage of process. These are 

issues that divide the two models. 

Crime control 

The police should be entitled to arrest a person when they have reasonable 

suspicion to think that he has committed a particular criminal offence which is serious 

in character. It cannot be insisted that an arrest is permissible only in that situation. 

Many a time it is necessary for police to arrest certain known offenders at any time for 

the limited purpose of determining whether they have been engaging in antisocial 

activities especially when it is known that a crime of the sort they have committed has 

taken place and that it was physically possible for them to have committed it. In a wide 

variety of situations such as the one mentioned above justifying an arrest on the basis of 

'probable suspicion' would be the exercise of hypocrisy.69 

The power of the police to arrest people for the purpose of investigation and 

prevention is one that must exist if the police are to do their job properly. The only 

question is whether arrest for investigation and prevention should be made 

hypocritically and deviously, or openly and avowedly. It only causes disrespect for law 

when there are great deviations between what the law on the books authorises the police 

to do and what everyone knows they have to do. 

69 Id. pp. 176-7. 
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The police have no reason to abuse this power by arresting and holding law-

abiding people. The innocent have nothing to fear. It is enough of a check on police 

discretion to let the dictates of police efficiency determine under what circumstances 

and for how long a person may be stopped and held for investigation. but if laws 

limiting police discretion to make an arrest are thought necessary they either should 

provide very liberal outer limits so as to accommodate all possible cases or, preferably. 

should acquire nothing more explicit than behaviour that is reasonable under all the 

circumstances. 

The police should be given powers to arrest citizens irrespective of whether 

they are reasonably suspected of committing a particular crime. The standard should be 

no more than that a police officer honestly thinks that an arrest will serve the goal of 

crime control. Alternatively, the substantive laws must be so broadly defined that the 

police can easily overcome the reasonable suspicion hurdle so as to achieve the goal by 

means of frequent an·ests. Thus it is preferable to have a combination of vague laws and 

lax standards for governing 'an'est'. In order to check unlawful arrest the sanction of 

discipline by superiors shall be applied against the erring police officer.7o The person who 

is unlawfully arrested shall be permitted to resort to civil remedies against the erring 

police officer.71 On the other hand the crime control model never permits exclusion of 

evidence obtained as a result of unlawful arrest. Nor does it permit dismissal of 

prosecution for that reason.72 That kind of sanction for police misconduct simply gives the 

10 Id. at p.178; Packer proposes that the most appropriate sanction is discipline of the offending 
policemen by those best qualified to judge whether his conduct has lived up to professional standards
his superiors in the police department. Discipline by his superiors may make him a better policeman; in 
cases where that seems improbable, he should be dismissed from the force. 

11 Ibid; Packer acknowledges that such civil remedies are less likely to serve the end of educating the 
erring police officer. 

12 Ibid; The one kind of sanction that should be completely inadmissible is the kind that takes place in the 
criminal process itself: dismissal of prosecution or suppression of evidence .. 
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criminal a windfall without affecting the conduct of the errmg police.73 The type of 

sanction adopted by the crime control model does not impair police efficiency. 

Due process 

It is a basic right of free men not to be subject to physical restraint except 

for good cause. No one shall be arrested except upon a determination that a crime has 

probably been committed and that he is the person who probably committed it. 

Normally such a determination should be made independently by a magistrate III 

deciding whether to issue a warrant, but in situations of necessity it may be made by a 

police officer acting on a probative data that is subject to subsequent judicial scrutiny. 

Any less stringent standard opens the door to the probability of grave abuse. A society 

that covertly tolerates indiscriminate arrest is hypocritical, while one that approves its 

legality is well on the way to becoming totalitarian in nature.74 

It is far from being demonstrated that broad powers of arrest for 

investigation are necessary to the efficient operation of the police. If such arrests are 

actually tolerated on a wide scale it makes no sense to assert that legalising them is 

necessary to keep efficiency from being impaired. A totally efficient system of crime 

control would be totally repressive one, since it would require a total suspension of 

rights of privacy. The due process model desires a regime that fosters personal privacy 

and champions the dignity and inviolability of the individual. It is inevitable to pay a 

price for attaining such a regime. That price involves some sacrifice of police 

efficiency. Efficient law enforcement will be so heavily impaired by failure to adopt the 

proposed measure that the minimal. conditions of public order necessary to provide the 

13 Ibid; Here Packer quotes much known line of Cardozo: "the criminal is to go free because the 
constable has blundered." - in People v. De/ore, 242 N. Y. 13, 21 (1926). 

14 Id, p.179. 

Cochill Ulliversity of Sciellce alld Techllology 



Scllool of Legal Stlldies 62 

environment in which individuals can be allowed to enjoy the fruits of personal freedom 

will in themselves cease to exist or be gravely impaired.75 

The practical consequence of enlarging police authority to detain individuals 

for questioning is not likely to be that all classes of the population there upon be 

subjected to interference. If that were the consequence the practice would carry its own 

limiting features because the popular outcry would be so great that these measures could 

not long be resorted to. The danger is rather that they will be applied in a discriminatory 

fashion to precisely those elements in the population- the poor, the ignorant, the 

illiterate, the unpopular- who are least able to draw attention to their plight and to whose 

sufferings the vast majority of the population are least responsive. Respect for law 

would plunge to lower degree if what the police are now thought to do sub rosa became 

an officially sanctioned practice.76 

The need, then, is not to legalise practices that are presently illegal but 

widespread. Rather, it is to reaffirm their illegality and at the same time to take steps to 

reduce their incidents. Then there is the question of sanctions for illegal arrest. To the 

extent possible these sanctions should be located within the criminal process itself, 

because it is the efficiency of that process that they seek so mistakenly to promote the 

process should penalise and thus label as insufficient, arrest that are based on any 

standard less rigorous than probable cause. As a minimal requirement any evidence that 

is obtained directly or indirectly on the basis of an illegal arrest should be suppressed. 

Beyond that, any criminal prosecution commenced on the basis of an illegal arrest 

should be dismissed, preferably with prejudice, but at the least with the consequence 

that the entire process if it is to be re-invoked must be started over again from scratch 

7S Id, at pp.179-180. 
76 Id, p.l80. 
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and all records, working papers and the like prepared in the course of the first illegal 

proceeding impounded and destroyed.77 

Most illegal arrests do not result in criminal prosecution and are therefore not 

amenable to sanctions imposed in the criminal process itself. A variety of devices should 

be marshaled to provide effective sanctions against arrests for investigation. The ordinary 

tort action against the policeman has very limited usefulness. It should be supplemented 

by provision for a statutory action against governmental unit employing the offending 

policeman with a high enough minimum recovery to make suit worthwhile.78 

3.9. Access to counsel 

The period from the time that a suspect is arrested until he is brought before 

a magistrate is likely to be the crucial phase in the investigation of a crime. This phase is 

investigative, not judicial. There is nothing going on at this point that requires or can 

tolerate the intervention of a lawyer. It is absolutely necessary for the police to question 

the suspect at this point without undue interference. This is their only chance to enlist 

the cooperation of the one person most likely to know the truth. Because the police do 

not arrest without probable cause, there is a high degree of probability that useful 

information can be learned from the suspect. If he is given an opportunity to consult a 

lawyer at this stage of the proceeding, he will invariably be told to say nothing. The 

most expeditious way of clearing a case will then be foreclosed, and the police will have 

to take the more laborious route of developing evidence unaided by leads redound to the 

disadvantage of the innocent suspect, because he will be deterred from making 

statements that would otherwise lead to his early release. The only person benefiting 

77 Ibid. 
78 Id, p.181; Since an important public service is performed by attorneys who bring suits against errant 

police officers there should also be provision for allowing attorney's fees in cases where action is 
successful. Direct disciplinary measures against the offending police officer are also desirable. 
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from this procedure will be the guilty suspect, who is accordingly enabled to make it 

difficult, if not impossible, for a conviction to be obtained. As a result, the protection 

that the community enjoys against criminal activity will decline. A lawyer's place is in 

court. He should not enter a criminal case until it is in court.79 

Due process model 

A hardened and sophisticated criminal knows enough to keep silent in the 

face of police interrogation. He knows that he does not have to talk and that he is not 

likely to realise any advantage by talking. An inexperienced person in the toils of the 

law knows none of this. Unless the operative rules forbid it, the situations of these two 

categories of suspects are bound to be unequal. so 

Likewise, there is no moment in the criminal process when the disparity in 

resources between the state and the accused is greater than the moment of arrest. There 

is every opportunity for overreaching and abuse on the part of the police. There is no 

limit to the extent to which these opportunities are taken advantage of except in the 

poilce's own sense of self-restraint. Later correctives palliate but not suffice. It is not 

hard to predict whose word will be taken if a contradiction arises in the police station.sl 

The only way to ensure that these two equally obnoxious forms of inequality 

do not have a decisively malign impact on the criminal process is to require at the time 

of arrest- (1) that the suspect be immediately apprised of his right to remain silent and to 

have a lawyer; (2) that he promptly be given access to a lawyer, either his own or one 

19 Id, at pp.202-3. 
10 Id, at p.203. 
81 Ibid. 
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appointed for him; or (3) that failing the presence of a lawyer to protect the suspect's 

interest, he not be subjected to police interrogation.82 

3.10. Detention and interrogation after arrest 

After every lawful arrest for investigation the detention of the arrested 

person and the interrogation of him during detention constitute an important stage of the 

criminal process. Both models adopt different mode of procedure at this stage. 

Crime control 

The police cannot be expected to solve crimes by independent investigation 

alone. The best source of information is usually the suspect himself. Without the 

cooperation of suspects, many crimes could not be solved at all. The police must have a 

reasonable opportunity to interrogate the suspect in private before he has a chance to 

fabricate a story or to decide that he will not cooperate. The psychologically optimal 

time for getting this kind of cooperation from the suspect is immediately after his arrest, 

before he has had a chance to rally his forces. Any kind of outside interference is likely 

to diminish the prospect that the suspect will cooperate in the interrogation. Therefore 

he should not be entitled to interact with his family, friends or lawyer. The first thing a 

lawyer will advise him is to say nothing to the police. Once he gets that kind of 

reinforcement, the chances of getting any useful information out him sink to zero.83 

The police should not be entitled to hold the suspect for interrogation 

indefinitely, nor would they want to do so. But no hard and fast rule can be permitted to 

interrogate the suspect before bringing him before a magistrate. The gravity of the 

82 Ibid. 
83 Id. at pp.187-8. 
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crime, its complexity, the amount of criminal sophistication that the suspect appears to 

have- all these are relevant factors in determining how long he should be held. The 

standard ought to be length of time, given all the circumstances, during which it is 

reasonable to suppose that legitimate techniques of interrogation may be expected to 

produce useful information or that extrinsic investigation may be expected to produce 

convincing proof either of the suspect's innocence or of his guilt. 84 

The family of suspect is entitled to know where he is, but they should not be 

entitled to talk with him, because that may impair the effectiveness of the interrogation. 

The principle is that hard and fast rules cannot be laid down if police 

efficiency is not to be impaired. Thus the rules must be flexible and that good faith 

mistakes abollt their applicability in any given case should not be penalized. If the police 

err by holding a suspect too long, he has no complaint, because they would not be holding 

him unless they had some good basis for their belief that he had committed a crime.s5 

Any trustworthy statement obtained from a suspect during a period of police 

interrogation should of course be admissible into evidence against him. Criminal 

investigation is search for truth, and anything that aids the search should be encouraged. 

There is, of course, a danger that occasionally police will not live up to professional 

standards and will use coercive measures to elicit a confession from a suspect. That is 

not to be condoned, nonetheless the confession obtained by coercion is not at all 

suppressed or excluded. Rather the evil of the coerced confession is that it may result in 

the conviction of an innocent man. Again there is no way of laying down hard and fast 

84 Ibid. 
85 Id, at pp.188-9. The public has a complaint to the extent that police resources are thereby shown to 

have been used inefficiently, but the redress for that is intradepartmental discipline in flagrant cases 
and a general program of administrati ve management that keeps such occasions to a minimum. 
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rules about what kinds of police conduct are coercive. It is a factual question in each 

case whether the accused's confession is unreliable. An accused against whom a 

confession introduced into evidence should have to convince the adjudicating authority 

that the circumstances under which it was elicited were so coercive that more probably 

than not the confession was untrue. In reaching a determination on that issue, the trier of 

fact should of course be entitled consider the other evidence in the case, and if it points 

toward guilt and tends to corroborate the confession, should be entitled to take that into 

account in determining whether, more likely than not, the confession was untrue. 86 

The sanctions available for mistreating a person in custody are simple, if 

vigorously pursued, to ensure that this kind of conduct will be rare. It is by raising 
'. 

professional standards through internal administrative methods rather than altering the 

outcome of randomly selected criminal prosecutions that improper police conduct is 

being eliminated. The use of force is not in itself determinative of the reliability of a 

confession and should therefore not be conclusive against the admissibility of a 

confession.87 The practices less likely than the use of force to be coercive, such as an 

overlong period of detention unaccompanied by physical abuse, should not count 

conclusively against the admissibility of a confession.88 

Due process 

In this model the decision to arrest in order to be valid must be based on 

probable cause to believe that the suspect has committed a crime.89 Once a suspect has 

86 Ibid. 
87 Ibid. 
88 Id, at p.190. 
89 Ibid; Packer puts it another way, the police should not arrest unless information in their hands at that 

time seems likely. subject to the vicissitudes of the litigation process, to provide a case that will result 
in a conviction. It follows that if proper arrest standards have been employed. there is no necessity to 
get additional evidence out of the mouth of the defendant he is to be arrested so that he may b held ·to 
answer the case against him. not so that a case against him that does not exist at the time of his arrest 
can be developed. 
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been arrested, he should be brought before a magistrate without unnecessary delay, 

which is to say as soon as it is physically possible to do so, once the preliminary 

fonnalities of recording his arrest have been completed. An arrested person has the right 

10 lest the legality of his arrest in a judicial proceeding. The right is practically diluted 

Ihrough delay unless the accused is promptly brought before a magistrate. Since a 

suspect is entitled to be at liberty pending the judicial determination of his guilt or 

innocence, there must be as promptly as possible after arrest a proceeding in which the 

conditions of his release- for example release on bail- are determined. This right too is 

diluted by delay unless the suspect is promptly brought before a magistrate. 

The suspect is entitled to the assistance of counsel most acutely as soon as 

he is arrested. As a practical matter, he is unlikely to receive that right unless he is 

promptly advised of it. Once again, his prompt production before an impartial judicial 

officer is necessary if his right is not to be diluted by delay.9o 

As soon as a suspect is arrested the police are bound to tell him that he is 

under no obligation to answer questions, that he will suffer no detriment by refusing to 

answer questions, that he may answer questions in his own interest to clear himself of 

suspicion (but that anything he says may be used in evidence), and, above all, that he is 

entitled to see a lawyer if he wants to do SO.91 

If the suspect does not make self-incriminating statements while under arrest 

and before he is brought before a magistrate their admissibility into evidence against him 

should be baned under any of the following conditions: (1) if the police failed to warn him 

of his rights, including his right to the assistance of a lawyer; (2) if he was questioned after 

the required warnings were given, unless he expressly waived his rights to be silent and to 

90 Ibid. 
91 Id, at p. 191. 
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see a lawyer; (3) if the confession was made during a period of detention that exceed what 

was necessary to get him promptly before a magistrate; or (4) if the confession was made by 

other coercive means, such as the use of force. Any confession made under these 

circumstances should be regarded as "involuntary"- and should be excluded at the trial in 

order to deprive the police of any incentive to obtain such a confession.92 

The rationale of exclusion is not that the confession is untrustworthy, but 

that it is at odds with the postulates of an accusatory system of criminal justice in which 

it is up to the state to make its case against an accused without forcing him cooperate in 

the process, and without capitalizing on his ignorance of his legal rights. It follows, 

then, that the existence of other evidence of guilt has no bearing on the admissibility of 

the confession or on the necessity for reversing a conviction based in part on such a 

confession. It also follows that the procedure for determining the admissibility of a 

confession must be such as to avoid any possibility of prejudice to the defendant 

through the process of determining admissibility.93 

3.11. Electronic surveillance 

Crime control 

The war on organised crime demands the use of electronic surveillance. High-

ranking members of organised crime syndicates are insulated by layers of structure from 

direct participation in the crimes committed by their underlings. If they are to be 

implicated, it must be by showing that they have directed a conspiracy. Since their role 

may not even be known to the immediate participants in any given illegal transaction of 

92 Ibid. 
93 Ibid. Packer points out that in a jury trial the issue of the admissibility of a confession should be 

litigated on a record made before the judge and out of the hearing of the jury, so that the trial judge has 
the clear and undivided responsibility for deciding whether the jury should hear the confession and so 
that a reviewing court can have an unambiguous basis for deciding whether the trial judge reached the 
proper conclusion. 
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gambling or narcotics, the only way in evidence can be secured against them is by 

listening in on their telephone conversations and otherwise monitoring their discussions. 

Almost without exception, the conviction of top underworld figures has depended on the 

use of evidence or evidential leads obtained through electronic surveillance.94 

It is undeniable that abuses may occur, but the danger is greatly outweighed 

by the necessity for using these devices. Judicial control of the use of surveillance 

device will probably not do much to protect against excess of enforcement zeal because 

it is impossible for the judge to whom application is made for an authorising order to do 

more than generally satisfy himself that the police have reasonable grounds for wishing 

to use the devices to overhear conversations on a particular telephone line or in a 

particular place. Judges cannot exercise continuous and detailed supervisions over the 

monitoring. And the nature of the business is such that there is going to be a high ratio 

of chaff to wheat. However, we do not object in principle to having to obtain a court 

order, so long as judges do not require an impossible degree of specific about what we 

were looking for, we wouldn't have to 100k.95 

There should be no limitations on the kinds of criminal activity police are 

allowed to investigate using surveillance devices. Sometimes an important underworld 

figure can be tripped up on the basis of a relatively minor criminal charge by the same 

token, we should be free to use what turns up whether it is what we were looking for or 

not. Law-abiding citizens have nothing to fear. If conversations that we overhear 

produce no leads to evidence of criminal activity, we are not interested in them. Law 

94 Id, at pp. 195-6. 
95 Ibid. 
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enforcement has neither the time nor the inclination to build up files of information 

about activity that is not criminal. 

Due process 

The right of privacy cannot be forced to give way to the asselted exigencies 

of law enforcement. The use of electronic surveillance constitutes just the kind of 

indiscriminate general search that the law guards against. In the name of necessity this 

grant of power would permit an unscrupulous policeman or prosecutor to pray into the 

private lives of people almost at will. Knowledge that this was so would certainly inhibit 

the free expression of thoughts and feelings that makes life our society wOlth living. 

Electronic surveillance by anyone under any circumstances should be outlawed.96 

This is the optimal position. If it cannot be established, celtainly it is essential 

that police authority for electronic surveillance be strictly limited to a small class of very 

serious cases. The fight against organised crime is far too vague and sweeping a rubric to 

provide adequate protection. And the offences allegedly committed by organised criminals 

are committed by many others as well. The most that should be authorised is the use of 

electronic surveillance in case of espionage, treason, or other crimes directly affecting 

national security. And even in such cases as these, there should be judicial control 

comparable to what would be exercised in deciding whether to issue a search warrant.97 

3.12. Illegally searched evidence 

In every criminal process there are bound to the rules that delineate the 

circumstances under which the police may invade the privacy of the home in their 

96 Id, at p.197. 
'11 Ibid. 
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search for evidence that will aid in convicting persons accused of crime. The competing 

models are appropriate to redress the person whose privacy has been unlawfully invaded 

and to deter similar unlawful invasions in the future. 

Crime control 

The police are bound to mistakes, and it is of course desirable that these 

mistakes be minimised. Here, as elsewhere, the way to deal with mistakes is to afford a 

remedy by people whose privac~ has been improperly invaded and to correct, by 

discipline and education, the future conduct of the officers who make the mistakes. It is 

unwise and unnecessary to provide the allegedly injured party with a windfall in the 

form of freedom from criminal conviction when his guilt is demonstrable.98 

There is no need for any special aid to private legal actions initiated for 

redress of illegal searches. The ordinary tort action that is available to law-abiding 

people when their interests have been invaded ought to be good enough for the criminal. 

The 'victim' should be entitled only to monetary compensation against the erring police 

in addition to moving the superiors to inflict discipline and education on such errands.l)9 

In any event, there is no reason why evidence should not be used in the criminal process 

without regard to the manner in which it has been obtained. Here, unlike the problem of 

98 Id, at p.199. 
99 Ibid; Let him hire a lawyer, sue the police, and persuade a jury if he can, that he has been actually 

damaged in a way that entitles him to monetary compensation. The discipline and education of the 
police is a maller, like any other problem of maintaining morale and standards in this large 
bureaucratic organisation, for the police department itself. The "victim" is entitled to have his 
complaint considered; but he has no further interest, once the facts have been drawn to the attention of 
the proper departmental authorities. 
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the confession, there is no question of trustworthiness or reliability. Physical evidence is 

physical evidence, regardless of how it is obtained. 100 

Due process 

The ordinary remedies for trespass upon one's property are totally deficient 

as a means for securing police compliance with rules regarding illegal searches and 

seizures. The victim usually is in no position to sue; even if he is, juries are notoriously 

unlikely to provide a remedy; and even if they do, police officers are often judgment-

proof. Likewise, departmental discipline is an ineffective deterrent. The police are 

expected to get evidence upon which convictions may be obtained; if they do so it is 

unlikely that their superiors will regard their illegal conduct as inefficient. The problem 

is that legality may mean inefficiency from the police stand point, and efficiency is a 

value they tend to place above adherence to the finer points of constitutional law. 

The only practical way to control illegal searches is to take the profit out of 

them. This means that any evidence illegally obtained cannot be permitted as evidence. 

It should be suppressed before or during trial; if it is not convictions obtained in whole 

or in part on its basis should be reversed. Beyond that any evidence obtained by leads 

provided by the result of an illegal search should also be banned so that there may be no 

easy evasion of the mandate. In doubtful cases, where it is unclear whether there is a 

connection or how strong it is, the standard should be one that resolves doubts most 

strongly against the preferred evidence whenever its discovery has been preceded by 

illegal searches. Whenever an illegal search for evidence is shown to have taken place 

100 [bid; Packer cites an example: If one suspected of illegally possessing heroine is found to have heroine 
on the kitchen shelf, this supply of narcotics is reliable evidence of his guilt, whether the search that 
turned it up is later found by some judge to be legal or illegal. 
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the model requires not only the exclusion of evidence obtained by illegality but also 

dismissal of the prosecution. 101 

3.13. The decision to charge 

Crime control 

The prosecutor is in the best possible position to evaluate the evidence 

collected by the police and to decide whether it warrants holding the suspect for a 

determination. The prosecutor must in any event do so in every case. It would be a 

waste of time and resources to require that the job be done over again by a magistrate. 

The prosecutor has no interest in pressing cases that are unlikely to result in conviction. 

His professional reputation is generally based on the proportion of convictions that he 

obtains in cases in which a charge has been lodged against a suspect. Therefore, the 

interest of the suspect in not being prosecuted on a completely groundless charge is 

amply protected by confiding the screening decision at the stage of the process entirely 

to the prosecutor's discretion. Any system that required a preliminary judicial 

examination in all criminal cases would collapse of its own weight. There are simply 

not enough trained magistrates to go around. The most that should be expected of the 

preliminary hearing is the appointment of counsel and the setting of bail. 102 

There may be occasions when the prosecutor needs some support in the 

decision to charge suspect. He may need to rally community sentiment in a case that has 

aroused widespread interest or in one where the suspect is a public official or otherwise 

prominent. Conversely, he may want to take a sounding of general opinion to see 

whether it will back such a prosecution. In this kind of situation a grand jury proves 

useful, providing as it does a kind of miniature public opinion poll for the prosecutor. If 

101 Id, p.200. 
102 Id, at p.206. 
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the grand jury disapproves, the prosecutor need pass the case no further and can turn 

aside any criticism by pointing to the action of the grand jury. If, on the other hand, the 

grand jury approves, as it ordinarily will when the prosecutor voices a desire to press 

charges, any charge made is reinforced by the authority and prestige of the grand jury. 

Of course, the usefulness of the grand jury procedure depends on its secrecy. It is not an 

adversary proceeding, and the suspect is not entitled to be present, or to have the aid of 

counsel if he does testify, or to know what has gone on before the grand jury. If these 

conditions of secrecy are breached, the grand jury device simply provides another 

occasion for delaying or defeating the machinery of criminal justice. 103 The prosecutor 

should control the decision to charge. He should be entitled to institute charges either by 

filing an information or by persuading the grand jury to return an indictment. In either 

case, he should not have to wait for a judicial officer to rule that the evidence is 

sufficient to support the institution of criminal charges against the suspect. The decision 

to convert a "suspect" into a "defendant" should be entirely up to the prosecutor. 104 

Due process 

It would be ridiculous to expect every arrest to produce a case sufficiently 

strong to warrant criminal prosecution. Some screening must take place. The 

appropriate forum for that screening process is not released before that stage is reached. 

The prosecutor cannot be trusted to do this screening job any more than the police can. 

Discretion at this stage of the process means substantial abandonment of an adversary 

system. I05 Beyond this, any standard for deciding when the evidence at hand is 

103 Id, al p.207. 
104lbid 
IllS Ibid; Packer clarifies: why should expect the proseculor, with nobody looking over his shoulder. 10 

decide that here is insufficient evidence to hold the suspect for criminal charges? Why, in particular. 
should we do so in the large number of cases in which the evidence in the hands of the police is 
inadmissible but may lead to the discovery of other, possibly admissible evidence if the process is not 
terminated? 
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sufficient to support a charge is bound to be too broad to be applied in a 

nondiscriminatory way unless it is applied impartially and openly, two adverbs that do 

not describe the operations of a public prosecutor. 106 

If the criminal process afforded a speedy and non-coercive mechanism for 

guilt determination without pre-trial detention, there might be something more to be 

said for dispensing with the requirement of a preliminary hearing. As it is, such a 

screening operation by an adequate opportunity to challenge the processes being 

invoked against them. 

The preliminary hearing should be held in public or in private at the option 

of the suspect. He should be entitled to be present and to have the assistance of counsel. 

The prosecution should be required to present enough testimony, of a kind and in a form 

admissible at the trial on the merits, to support a judgment that there is probable cause 

to charge the suspect with a specific crime or crimes. It is apparent that the traditional 

grand jury proceeding does not conform to these requirements. 

It is obvious that the effective implementation of these standards for 

"judicializing" the preliminary examination requires that counsel be available to the 

suspect at this stage of the proceeding. Indeed, if counsel is to be effective at this stage, 

he should probably enter the case at an earlier stage, as soon after arrest as possible, so 

that he may familiarize himself with the case before rather than during the hearing. It is 

equally obvious that the accused must be made to understand the function of the 

preliminary examination and the assistance of counsel in connection with it. Without 

that understanding. no waiver of the right to preliminary examination should be allowed 

1 IX, Id, at p.208. 
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to stand. Indeed, it is doubtful that any waiver of preliminary examination should be 

allowed unless the suspect has had the assistance of counsel. The only effective sanction 

for ensuring that these procedures are followed in the sanction of nullity: a conviction 

obtained without adequate preliminary examination should not be allowed to stand. 

3.14. Pre-trial detention 

Crime control 

The vast majority of persons charged with crime are factually guilty. An 

arrest that results in a formal charge has behind it a double assurance of reliability: the 

judgment of the police officer who made the arrest is backed up by that of the 

prosecutor, who has decided that there is enough evidence to hold the defendant for 

trial. For all practical purposes, the defendant is a criminal. Just because the assembly 

line cannot move fast enough for him to be immediately disposed of is no reason for 

him to go free. If he does go free there is a risk that he will not appear for trial, a risk 

that is heightened when he is well aware that he is guilty and has a lively expectation of 

probable punishment. If he does not appear voluntarily, the limited resources of the 

system will have to be devoted to tracking him down and bringing him in. that may be 

tolerable when it occurs sporadically and on small scale. On the other hand if large 

numbers of people are turned loose before trial, the chances are that the problem will get 

out of hand we will be faced with a vicious circle. The more people fail to appear, the 

more people will be encouraged not to appear, and the whole system will collapse. 107 

Another risk is that the known criminals will commit further crimes while at 

large awaiting trial is in itself an adequate reason for not making pre-trial liberty the 

107 Id, at p.212. 
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nonn. The more hardened the criminal, the greater the likelihood that this will 

happen.108 The danger to property and human life that results from letting known 

offenders go free even temporarily is inexcusable because it is so easily avoidable. 109 

Even for first offenders and others who do not seem very likely to repeat 

their crimes while awaiting trial, there are good reasons why pre-trial liberty should not 

be available as a matter of right. Courts are inclined to be lenient with first and other 

minor offenders. Prosecutions of these offenders are likely to be dismissed in a large 

proportion of cases because it is not worthwhile to use the limited available resources to 

prosecute them. If their cases are not dismissed, the offenders may nonetheless be put 

on probation or fined or given suspended sentences- all dispositions that fall short of 

having any significant effect on their future conduct. For many such persons, a short 

period spent in jail awaiting trial is not only a useful remainder that crime does not pay 

but also the only such reminder they are likely to get. 

Other considerations apart, it is 'likely that a significantly higher percentage of 

defendants who now plead guilty would elect to stand trial if they could beat liberty 

pending trial. People who know that they are guilty would just as soon get it over with 

and take what is coming to them if, in order to gamble on the off chance of an acquittal, 

they have to spend weeks or months in jail awaiting trial. But if they are released pending 

trial, the incentive to plead guilty is greatly reduced. The inevitable delays of the process, 

as well as those that are not so inevitable but can be brought about by carelessness or bad 

faith would then work in favour of the defendant rather than, as is the situation when he is 

in custody against him. It is unlikely that there would be a significant rise in the 

percentage of defendants eventually found not guilty because we are considering here 

Ill/bid; Thus, burglars will commit more burglaries; narcotics peddlers will sell more narcotics; gunman 
will stage more robberies. 

109/bid. 
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only those people who are probably guilty. Due to delay the chances for disappearance of 

witnesses at the time of trial, and getting off the gUilty accused through human error 

(mistakes by judges, jurors or prosecutors are very high. The main danger is that increase 

in time required to litigate cases that don't really need not to be litigated would put an 

intolerable strain on what is already an overburdened process. This consideration alone 

argues against a policy that makes pretrialliberty the norm. I 10 

However the model acknowledges the bail system under which there is a 

nominal right to pretrial liberty. Still there is no such right because of the discretion 

granted the committing magistrate who can set bail in an amount that the defendant is u 

likely to be able to afford. Such an attitude is tantamount to the discretionary system 

required by the crime control modei. 

It is true that there are injustices in the bail system that are not required by the 

demands of the crime control model. There may be many instances in which police 

efficiency would be promoted by not chittering up station houses and detention centers 

with minute use of summons instead of arrest or release after arrest without the posting of 

bail may be desirable. However the pretrial detention is to be mitigated for some people, it 

ought to be done explicitly for the purpose of promoting the efficiency of criminal process 

rather than for the purpose of adhering to some abstract notion of a "right" to pretrial 

liberty. In cases of serious crime the confinement of the accused for adjudication of guilt 

definitely serves the ends of the process and should be regarded as the nonn. 

Due process 

A person accused of crime is not a criminal. The sharpest distinction must be 

observed between the status of an accused and that of a person who has been duly convicted 

IIOld.atp.213. 
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of committing a crime. Perhaps, the most important, and certainly the most obvious, 

operational distinction between the two lies in the issue of physical restraint. Pending the 

fonnal adjudication of guilt by the only authority with the institutional competence to 

decree it- a court- the status of the convicted in this most important of respects. I I I 

An accused who is confined pending trial is greatly impeded in the 

preparation of his defense. He needs to be able to confer on a free and unrestricted basis 

with his attorney, something that is notoriously hard to do in custody. He may be most 

likely person to interview and trac,k down witnesses in his own behalf- something he 

cannot do if he is in jail. His earning capacity is cut off. He may lose his job. His family 

may suffer acute economic hardship. All these things may happen before he is found 

guilty. Furthermore, the economic and other deprivations sustained as a result of pre-trial 

confinement measures that inhibit the accused person's will to resist. He is rendered more 

likely to plead guilty and, as a result to waive the various safeguards against unjust 

conviction that the system provides. When this happens on a large scale, the adversary 

system as a whole suffers because its vitality depends on effective challenge. I 12 

A person accused of crime is entitled to remain free until judged guilty so 

long as his freedom does not threaten to subvert the orderly process of criminal justice. 

His freedom could have this effect only if he deliberately omitted to appear at the time 

and place appointed for trial. If persons accused of crime could with impunity fail to 

appear, the premise of cooperation on which a system of pretrial liberty depends could 

Ill/d. at p.214. 
l12/d. at pp.214-5. 
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not in practice be realised. Hence, it is important that the right to pre-trial liberty be 

exercised in a way that does not jeopardise the process as a whole. 113 

The right to pre-trial liberty has been finnIy established by the institution by 

bail. It has been thought that the requirement of a financial deterrent to flight will 

adequately protect the viability of the system while ensuring that the defendant can enjoy 

liberty before his trial. The requirement that the accused be released pending trial on the 

basis of bailor whatever other device or combination of devices will ensure his presence at 

the trial without denying him freedom on grounds that have nothing to do with the 

assurance of his presence. Bail is simply one way- and not the only one- of assuring a 

defendant's presence at his trial. If the institution of bail does not adequately promote the 

desired combination of goals, then the alternatives thereto are to be resorted to. The 

alternatives might include such deterrents to flight as criminal penalties for nonappearance, 

the use of summons rather than arrest (with its attendant physical custody) to initiate 

criminal prosecution, release of arrested accused on their own recognizance or in the 

custody of some responsible person, and use of cash bail instead of bail bonds. 

Where bail is used, it must be set according to the circumstances of the 

individual case rather than on a mechanical basis. Thus, the nature offence is only one 

of several elements to be taken into account in making the bail decision. Setting bail 

mechanically on the basis of a schedule for certain offences may in itself be an effective 

denial of the defendant's right. Essentially, a hearing for the setting of bail must be a 

fact-finding process in which the financial resources of the accused, his roots in the 

community, the nature and circumstances of the offence charged, and other relevant 

factors are all taken into account in arriving at the minimum level of bail required to 

113 Ibid. 
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assure a reasonable probability of the particular defendant's appearance for trial. It is 

completely unacceptable to set bail at a figure that the accused is thought to be unable to 

meet. Speedy appellate review must be available to correct errors of this sort, still 

another reason why the bail decision must initially be made on the basis of a record that 

others can subsequently appraise. To the extent that adequate investigative and other 

fact-finding resources are not brought to bear, the defendant should be entitled to go 

free on nominal bailor no bail. The period of custody should in no event exceed the 

minimum required after arrest to ascertain the relevant facts about the suspect's 

situation. Normally this should be done by the time the committing magistrate has made 

the decision to hold the arrested person for subsequent proceedings. 1 14 

For indigent accused any bail is excessive. There is substantial percentage of 

persons who do not succeed in making bail and are therefore held in custody pending 

trial. It may be that the decision not to seek bail in many of these cases is a voluntary 

one: a man who knows that he is factually gUilty may simply decide that it isn't worth 

his while to spend money on a bail bond premium. However, many people who are 

eventually adjudged gUilty do post bond and are released pending trial. Their awareness 

that they are guilty may be just as the poor man's, but they avail themselves of their 

right to be free pending adjudication of gUilt. It is unfair to deny the poor the same right 

simply because for them the marginal utility of the bail money is higher than it is for the 

rich. At any rate, it is clear that if all persons in custody were informed of their right to 

be free on some basis other than the payment of bail premiums, may of those who now 

spend days or weeks or even months in custody awaiting trial would avail themselves of 

114 Id. at p.216. 

eocilill UIliversity of Sciellce alld Tecilllology 



Scllool of Legal Studies 83 

these other means. And, if that is so, it seems to follow that system that makes pre-trial 

freedom conditional on financial ability is discriminatory.lls 

It is antithetical to our conceptions of justice to permit pre-trial detention to be, 

used as a means of informal punishment in advance of (or instead of) a fonTIal determination 

of guilt and sentence. And to speak of the possibility that the accused may commit further 

crimes if left ut large is to beg the question; for it has not yet been determined that he has 

conunitled any crime at all. Many of the limitations on substantive criminal enactments 

safeguard us against being punished for a mere propensity to commit crime. The logic of 

preventive detention would extend to. persons newly released from plison; why not re-un·est 

them and lock them up because they may commit another crime? I 16 

The problem of what to do with dangerous people who have not been convicted 

of committing crimes is a troublesome one. It far transcends the question of preventive 

detention of persons accused of crime. The solution, if there is one, must include setting 

up standards for determining who is dangerous and providing the minimal procedural 

due process safeguards of notice and a hearing for persons whom the state seeks to 

confine on this ground. Whatever, the solution, it cannot bypass these basic due process 

requirements by permitting the indiscriminate preventive detention of people who are 

accused of crime. The problem can in any event be minimised by shortening the interval 

between charge and trial. I 17 

In some cases it is possible that the accused if left at large will threaten witnesses, 

destroy evidence, or otherwise impede the preparation of the case against him. This is said 

Illlbid; Packer cautions: Indeed, given the malfunctioning of the present system where the financially 
disadvantaged are concerned, it may well be that the bail system should be ruled out for rich and poor 
alike. One need not pursue the argument to that extreme, however, to recognise that a system that 
conditions pre-trial release exclusively or even predominantly on the provision of financial assurance 
of presence at trial is a seriously defective one. 

1161d, at p.2l7. 
117 ' Id, at pp.2l8-9. 

Cocilill Ulliversity of Sciellce alld Tecllll%gy 



Se/wul of Legal 5111dies 84 

to be particularly likely in the case of men involved in organised crime. I IS The due 

process model deals with this problem by giving witnesses police protection, by placing 

the accused under an injunction backed up by the contempt power, by providing criminal 

penalties for tampering with witnesses, and the like. The vice of detaining a defendant 

before he actually does anything bad is obvious: it penalises him for a mere disposition, a 

totally unapprovable thing, and it thus opens the way for the most widespread abuses. At 

the first concrete sign that the accllsed has engaged in obstructive activities, it is altogether 

proper to seek to confine him on the basis of proof that obstructive activities have taken 

place. But there is a great difference between doing this on the basis of proof after fact 

and doing it on the basis of suspicion before the fact. 

In summary, the pre-trialliberty should be the norm in due process model. I 19 

3.15. Plea of guilty 

The plea of guilty is one of the institutions of the criminal justice where a 

guilty plea rather than trial is the dominant mode of guilt-determination. A substantive 

number of criminal prosecutions terminate with the entry of a plea of guilty. 

Crime control 

The model prefers plea of gUilty to dispose of as large a proportion of cases 

as possible without trial. Such a termination of prosecution is in the interest of all- the 

prosecutor, the judge, the defendant. There is a distinct social advantage to terminating 

criminal proceedings without trial whenever the defendant is willing to do so. The judge 

must ensure that the plea of guilty is entered on his own free will. 

liS/bid; Packer clarifies: The argument is a little hard to understand. The higher the degree of organisation 
involved, the less likely it would seem to be that the personal attention of the defendant would be 
required to promote obstructive tactics. 

119/d, at p.220. 
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The judge need not inquire into the factual circumstances underlying the 

commission of the offence except to the extent that he thinks it will help him perform 

his sentencing function. It serves to bypass issues that can only result in a weakening of 

effective crimina\ justice. 

Due process 

The arraignment is the fulcrum of the entire criminal process. It is at this 

point that one of two things happens: either the possible errors and abuses at the earlier, 

largely unscrutinised stages of the process are exposed to judicial scrutiny or they are 

forever submerged in a plea of guilty. It is not only a device for expediting the handling 

of criminal cases; it is kind of Iron Curtain that cuts off, almost always irrevocably, any 

disinterested scrutiny of the earlier stages of the process. Guilty pleas should therefore 

be discouraged. However the model permits guilty plea to a limited extent. It must be 

accepted scrupulously. No kind of pressure either by the prosecutor or by the judge, 

should be brought to bear on a defendant to induce him to plead guilty.12o 

Appeal 

Crime control 

Once a determination of guilt has been made either by entry of a plea or by 

adjudication, the paramount objective of the criminal process should be to carry out the 

sentence of the court as speedily as possible. The model desires that people who violate 

the law will be swiftly and certainly subjected to punishment. Appeal will definitely 

undermine and cause delay to this objective. Thus appeals should be so effectively 

IlD Id, at p.224. 
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discouraged that merely taking an appeal will itself be fairly reliable indicator that the 

case contains substantial possibility of error concerning the factual guilt. 121 

If appeal in criminal cases is available as a matter of right, restrictions must 

be imposed to ensure that the right is exercised responsibly. The model places very 

heavy emphasis on the plea of guilty as the central determining device. 

No issue should be raisable on appeal that was not raised at an earlier stage 

of the process. No conviction should be reversed for insufficiency of evidence unless 

the appellate tribunal finds that no reasonable trier of fact could have convicted on the 

evidence presented. Appeals against a verdict of acquittal should be available to the 

prosecution to the same extent that appeals against a conviction are available to the 

defence. Errors not relating to the sufficiency of the evidence to establish factual guilt-

errors in the admission or exclusion of evidence, in the trial judge- should not provide a 

basis for reversal of a conviction on appeal unless it is found that in the absence of the 

error or errors the result would probably have been different. Finally, no errors should 

suffice for reversal if the appellate court concludes on a review of all the evidence that 

the factual guilt of the accused was adequately established. 122 

Due process 

In this model appeal has a much broader function. 123 It operates to correct 

errors in the assessment of factual guilt (at least when they have hurt the acc!lsed's 

case), but that is only the beginning of its function. It serves, more importantly, as the 

III Id, at p.229. 
In Id. at p.230. 
III Id. at p.228. 

Cochill Ulliversity of Sciellce alld Techllology 



ScI,ool of Legal Studies 87 

forum in which infringements on the rights of the accused that have accumulated at the 

earlier stages of the process can be redressed and their repetition in subsequent cases 

deterred. The appellate forum has distance from and independence of the police-

prosecutor nexus into which the trial court is so often drawn. 124 

The first forum in which abuses of official power should be corrected in the 

criminal process is the trial. However, they are not always corrected there, and indeed 

the trial process may itself be a fertile source of additional abuses. Then the accused can 

very well get it corrected at the appellate stage. The right of appeal is an important 

safeguard for the rights of the individual accused. Beyond this, it plays an essential role 

in the law making process. For the steady flow of criminal cases on the appellate level 

provides the raw material for the elaboration of those very rights. If the model is to 

retain its dynamic character, there must be full and unrestricted access to the appellate 

phase of the process. 125 

There should be no limitations on the convicted accused's right to appeal. 

Financial restrictions are as much out of place here as they are at other levels of the 

process. If the appellant cannot afford to pay a filing fee, it must be given to him; if he 

cannot afford to buy a transcript, it must be given to him; if he cannot afford to hire a 

lawyer, he must be given to him. 126 

124 Id. at pp.228-9. 
12S Id. at p.230. 
1261d. at p.231; Packer points out: The last point is very important; whether reversible errors justifying an 

appeal have occurred is certainly a matter on which the convicted defendant need the help of a lawyer; 
there is no more technical aspect to the criminal process. No lawyer wiIl advise an appeal where 
grounds for appeal are lacking. but only a lawyer can teIl whether the grounds are there or not; for at 
this stage of the process it is legal errors rather than factual guilt that are primarily at issue. 
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3.16. France 

French penal law recognises three classes of offences: felonies, 

misdemeanors and petty offences. 127 The gravity of an offence is measured by the 

. f h . h 'b d ~ . 128 seventy 0 t e pums ment prescn e ,or It. 

The first step in the prosecution of an offender for most offences is an 

investigation conducted by an· examining magistrate. 129 The examining magistrate is 

bound to conduct preparatory investigation in felony cases, while it is permissible in 

misdemeanor cases in the absence of special provisions. 130 The investigation conducted 

by the examining magistrate is a regular part of the judicial process. Its function is 

channeling cases to the trial court having jurisdiction of which accused can most 

reasonably be expected to be convicted. 

There are two ways in which a case may be initiated. 131 If a complaint is 

filed accompanied by a claim for civil damages, the magistrate is empowered to proceed 

with his investigation. 132 If the complaint is unaccompanied with a.claim for damages it 

must be forwarded to the local prosecutor. If the prosecutor decides to pursue the matter 

127 Offences, felonies and misdemeanors are called illfractiolls, crimes and delits respeclively in Ihe 
Frcnch Pcnal Code. ArIS. 6.7.8 & 9. Petty offence is callcd cOlltral'elllioll de simple police. 

128 A pelly offence (colltr(/velltioll) is punishable by imprisonmenl for nOI morc Ihan Iwo 1110nlhs and a 
fine of nOI more than two Ihousimd new francs (ulle peille de simple police); a misdemcanor (delit) is 
an offence punishable by jailing or imprisonment for not more than five years and a fine of more Ihan 
two thousand new francs (une peine corretionnelle); and a felony (crime) is an offence punishable by 
more severe penalties, such as death or imprisonmenl at hard labour (1I11e peille criminelle or ulle peille 
afflictive et illfamallte 

129 Code of Criminal Procedure, Art.79; investigation is called 'illformatioll'. 
130 Ibid; A different procedure is adopted for the prosecution of each class of offence so as to provide a, 

measure of prolection for Ihe accused commensurate wilh Ihe securily of the penahy carried by each 
offence. 

III fd, Arls.5I, 80 & 86. 
1l2fd, Arts.85 & 86; See Howard, 'Compensation in French Criminal Procedure', (1958)21 MLR 387-400.' 
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he so notifies the examining magistrate. 133 It is upon initial application that the 

jurisdiction to investigate is based. 134 

Once the investigation is initiated, the examining magistrate IS free to 

inquire into any offence related to that stated in the complaint or application and may 

proceed to investigate any person who may appeal to be involved. 135 The examining 

magistrate is empowered to undertake all acts of investigation that he deems useful to 

the manifestation of the truth. If the examining magistrate is himself incapable of 

undertaking all the acts of investigation he may give a commission rogatory to officers 

of the judicial police that they may execute all the acts of the investigation necessary 

under the conditions. 136 The examining magistrate prepares a report of those acts as well 

as all procedural movements. The report is called dossier. 137 

The persons who are ordered to appear and give evidence must do so, subject 

to a penalty for non-appearance, as for contempt. 138 The subject of the investigation is not 

put on his oath as are other witnesses,139 and he may have the assistance of counsel if he 

chooses. 140 The witnesses other than the civil claimant are not entitled to the assistance of 

counsel at these hearings unless they are advised that they are being investigated. The 

1J3ld, Art.80; The prosecutor can make use of the institution of police investigation, for arriving at the 
decision as to whether to pursue the matter. Here police investigation means preliminary investigation 
by the judicial police designated in Article 20, according to the provisions of Articles 75-78. See also, 
Anton, 'L' instruction Criminelle', (1960)9 Am. J. Comp. L, 441-457. 

134 Id, Art.80. 
IlS Id, Art.8l. 
Il6lbid. 
IJ7lbid. 
IlBld, Art. 109; It provides that every person cited to be heard as a witness is bound to appear, to take the 

oath and to make a statement subject to the provisions of Article 378 of the Penal Code. If the witness 
does not appear, the examining magistrate may on the request of the prosecuting attorney, have him 
picked up by the police and sentence him to a fine of from 400 to 1,000 new francs. If he appears later, 
he may, however, on protection of his excuses and justifications, be released from that punishment by 
the examining magistrate after the prosecuting attorney has been heard. 

IJ9Id. Arts. I 03 & I 04. 
140 Id, Ar1.117; The accused and the civil party may at any time In the investigation acquaint the 

examining magistrate with the name of cpunsel chose by them. 
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magistrate is required to warn them should that be the case. 141 The proceedings are not 

open to the public. 142 The proceedings are in writing or promptly reduced to writing l43 

I and are not adversary in form, except in a very limited sense. 144 

The investigation need not end in a formal charge against anyone. During 

his investigation the magistrate may find that the statute of limitations has run and that 

he has therefore no jurisdiction. 145 The magistrate may, in his order closing the 

investigation, find that there are not charges e'nough to justify prosecution, that the facts 

as shown do not constitute an offence, or that it is not appropriate to prosecute. 146 

Appeals may be preferred against orders of the examining magistrate to the 

indicting chamber of the local court of appeal. The prosecutor may appeal from any order 

of the magistrate. The accused may appeal orders assuming jurisdiction, permitting civil 

claims to be filed, allowing extended preventive detention, or refusing provisional release 

on bail. A civil party may appeal from an order refusing to investigate and other orders 

141 Id, Arts. \04, 105; The witnesses shall take an oath to speak all the truth, nothing but the truth. 
(Art.\03). Any person included by name in a complaint accompanied by a civil claim may refuse to be 
heard as a witness. The examining magistrate shall so advise him after acquainting him with the 
complaint. Mention of this shall be made in the official report. In case of refusal, he may be heard only 
as an accused. (Art. 104). Art.105 provides that the examining magistrate so conducting investigation 
and magistrates and officers of the judicial police on commission rogatory may not, with intention to 
cut off the rights of the defence, hear as witnesses persons against whom there exist grave and 
concordant indications of guilt. 

III Id, Art. I I. It provides that proceedings in the course of inquiry and investigation shall be secret, unless 
otherwise provided by law and without prejudice to the rights of the defence. Each person who 
oFficially participates in that proceeding is bound to maintain professional secrecy, under the 
conditions and subject to the penalties of Article 378 of the Penal Code. 

III Id, Art. I 07 . 
I~ Id, Art. 120. It provides that the prosecuting attorney and counsel for the accused and the civil party 

may speak only in order to pose questions after having been authorised by the examining magistrate. If 
that authorization is refused them, the text of the questions shall be reproduced in or attached to the 
oFficial report. 

III Id, Arts.7, 8, 9. The periods of limitation prescribed for felony, misdemeanor and violation are ten, 
three and one years respectively. 

116 Id, Art.I77; It provides that if the examining magistrate determines that the facts do not constitute 
either a felony, a misdemeanor or a violation or if the perpetrator remains unknown or if there are not 
sufficient charges against the accused, he shall declare, by order, that it is not appropriate to continue. 
The accused under detention shall be released on such a conclusion. The examining magistrate shall 
decide on the restitution of objects seized at the same time. He shall fix the expenses and condemn the 
civil part to costs if there was one in the case. 
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that he can show will prejudice his, civil interests. 147 If the magistrate finds that it is an 

appropriate case for prosecution, he issues an order for transfer. 148 If the offence charged 

is a petty offence the case is transferred to a police COUlt for trial. 149 If the offence is 

misdemeanor, it is transferred for trial to the appropriate court of primary jurisdiction. 150 

If a felony is involved, the case is not transfen'ed to a trial court but goes first to the 

indicting chamber of the local court of appeal. 151 

The indicting chamber of the court of appeal has exclusive jurisdiction to 

order the trial of felonies. It considers only the report of the magistrate's investigation, 

petition of the prosecutor and briefs submitted by the civil parties and the accused, 

Counsel for the civil party and the accused may appear and argue the case. No other 

witnesses are examined. 152 There are four courses open to the indicting chamber once the 

case has been submitted to them. First, the court may decide that further investigation is 

necessary before action can be taken. On such a decision, it orders to commit the case to 

one of the judges of the court or to an examining magistrate for action. 153 Secondly, the 

court may decide that it is an inappropriate case for prosecution for the nature of offence 

or the evidence available, and issue orders like that of the examining magistrate refusing 

to investigate. 154 Thirdly, the court may decide that the offence of which the accused is 

subject to conviction is not a felony. In such case the court renders a decree transferring 

the case to a court of primary jurisdiction or a police court, as the case may be. 155 The 

141 Id, Art.186. 
148 It is called ordonnance de renvoi. 
149 Id, Art. 178; a police court is calJed tribunal d' instance. 
ISO Id, Art.I79; a court of primary jurisdiction is called tribunal de grande instance. 
151 Id, Art.I8I. 
IS2Id, Art.199. 
153 Id. Art.205. 
1S4ld. Art.2I2; The order is called arret de non-lieu. 
155 Id, Art.2I3; The decree is called arret de renvoi. 
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fourth, and most usual, course that may be taken by the court is to render a decree of 

indictment transferring the case to the assize court for trial. 156 

3.17. Trial court 

The court having jurisdiction over the smallest offences consists of a single 

judge. 157 There are several ways in which a case can be brought before the COUlt.
158 The 

culprit and the accuser may voluntarily appear before the court where justice will be 

rendered rather summarily. Another, and the most usual, way for offences to come in is 

by petition of the victim or the local prosecution. 159 On receipt of a petition, an order to 

appear is issued by the court and is served on the accused or at his domicile by the bailiff 

of the court. 160 The accused must be given not less than five days in which to appear, 

failing which he can be tried in absentia, subject to his right in some cases to demand a 

rehearing at a later date. 161 The local police commissioner is charged with pressing the 

interests of the public if the penalty that can be assessed is less than ten days in jail and a 

fine of 400 new francs, since there is no prosecutor assigned to this COUlt.
162 The trial is 

open to the public unless the court finds that this would endanger the public order or 

welfare, but minors may always be excluded by the judge if he sees fit to do so. 

The recorder reads aloud the transcript of the examining magistrate's 

investigation, if there is one. The judge then questions the accused and asks if he has a 

1S6ld, Art.594; The decree of indictment is called arret de mise en accusation. 
'S71d, Arts.52I & 523; The court is caJled tribunal de police (where hearing criminal case). 
ISild, Art.53I. 
IS9 The local prosecutor is called the mjnistere public. 
160 Id, Art.532; The order to appear is caJled citation directe. 
1611d, Arls.487, 489 to 493 and 544; It is 10 be noted that if the prosecution was begun before the 

examining magistrate the accused is already well aware of the pendency of the action and the necessity 
for appearing for trial. When the examining magistrate issued his order remanding the case for trial 
before a police court, he so notified the accused and, if he had been held in custody, released him. See 
Arts. 178 and 180. 

162 Id, Art.45. 
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statement to make. The witnesses are put on oath and testify under questioning by the 

judge. The civil claimant, if any and the prosecutor then argue their cases. Thereafter 

defense is heard in argument. The civil party and the prosecutor may reply to the 

defense argument. Again the defense has the right to have the last word. The judge then 

announces his decision on both the criminal prosecution and the civil claim or adjourn 

the case for announcing decision. An appeal may be taken to the local court of appeal 

by any party whose interests have been infringed. 

Now consider the trial of misdemeanors. The court always consists of three 

judges. 163 Unlike the proceedings before the examining magistrate, here the hearing 

must be public except that the court may vote to close them if the public order or 

welfare is endangered, and the president of the court may prohibit the admissions of 

minors. l64 The procedures starting from recorder's reading of transcript to the last word 

of argument of defense, as involved in the trial held in police court, are there in the trial 

of misdemeanor. 165 

After the last argument, the court first considers the question of its 

jurisdiction. If the court finds that the offence should have been prosecuted before the 

police court, it may enter a final decision. 166 And, if the court finds that the offence was a 

felony, it must enter an order transferring the case to the prosecutor for further action. 167 

161 Id. Art.388; The court is the criminal chamber of the tribunal de grallde illstll(lce. 
IMld. Arts.400 & 402. 
IMld. Arts.427 to 461. 
166ld. Arl.466. 
167The court may also order that the accused be taken or held in custody for further proceedings as 

provided under Art.469. 
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Appeal against the judgment in misdemeanor cases can be preferred to the 

local court of appea\ b)' the accused, the dvi\ part)', the prosecutor attached to the t\"\a\ 

court and the attorney-general attached to the court of appeal. 168 

In trial of felonies the procedure is much more elaborate. The assize court is the 

competent court to try such offences. 169 The cases to be tried are transferred to it by the 

indicting chamber of the local court of appeal. The assize court is presided over by the 

president and consists of a jury. It holds quarterly sessions. 170 The president has a proactive 

role to play. He assures himself that proper notice of the decree for trial was given to the 

accused. 171 He intelTogates the accused. l72 The accused is then asked to designate counsel 

to assist in his defence. l73 If from interrogation of the accused or from the report of the 

examining magistrate the president feels that further investigation is required he may 

conduct sllch an investigation or order another judge of the COUlt or an examining 

magistrate to do SO.174 Moreover, the president may order the joinder or severance of trials 

if associated offences or defendants have been brought for trial at the same telm. 175 

The trial that follows is also unique in many respects. It with the selection of 

trial jurors from the panel called for the term of court. 176 The jurors are chosen by lot, 

but the prosecution is allowed four and the defence is allowed five peremptory 

challenges. l77 No reason may ever be given for a challenge. 178 If the trial promises to be 

a long one the court may order that one or more alternative jurors be selected. 179 

168 Id, Arls.496, 497. 
169The assize court is called cour d' assises. 
170 Id, Arts.236 &240. 
171 Id, Ar1.270. 
172 Id, Ar1.273. 
mId, Ar1.275; The counsel is so appointed for the accused from among the attorneys called avocals or 

avoues admitted to practice before the court. 
174 . 

Id, Arls.283, 284. 
I7S Id, Arts.285 & 286. 
176 Id, Ar1.296. 
177 Id, Ar1.299. 
17Bld, Arts.297, 298. 
179 Id, Ar1.296. 

Cochill Ulliversity of Sciellce alld Tecllllology 



Scllool of Legal Stlldies 95 

The trial must be public unless the judges of the court decide that it would 

endanger the public order or welfare, and the president may prohibit the attendance of 

minors. 180 The trial once begun must continue without interruption to judgment unless it 

is ordered by the court to allow eat and sleep.181 

The trial begins with a reading by the recorder of the decree of 

indictinent. 182 The president then interrogates the accused and tells him he may make 

any statement he wishes, but the president is not supposed to indicate any opinion on his 

guilt or innocence. 183 The witnesses called by the prosecution, civil claimant and 

accused are then heard. 184 The witness is put on oath. 185 The president may pose 

questions to the witness after each statement. 186 The witness shall not be interrupted 

otherwise. After the witness has finished the prosecutor may pose questions directly to 

the accused and the witnesses.187 The other judges and the jurors may with the 

president's approval, ask questions, and counsel for the accused and civil claimant may 

submit questions to. be asked by the president. 188 The witness must remain in the 

courtroom until the court requires to deliberate unless he is excused by the president. 189 

After examination of all witnesses, counsel for the civil claimant argues his 

position, followed by the argument of prosecutor. The accused and his counsel then 

present the argument of the defence. If the prosecutor or civil claimant replies to the 

1110 Id. Ar1.306. 
IRl/d. Ar1.307; The president of the court is responsible for maintaining the orderly progress of the trial 

and has power to do whatever he may deem necessary to discover the truth. See Ans.308. 309. 3 10. 
403.535. 

ISlld. Ar1.327. 
183 Id. Ar1.328. 
1R4ld. Ar1.329; Before giving his statement. the witness is asked by the president of the court to state his 

name. age. occupation. domicile. if he knew the accused before offence. and whether is related to or 
employed by the accused or a civil claimant as required under Art.331. 

Issld. Arts.331. 335; Unless a witness is related to the accused or a civil claimant or is under sixteen years 
old, he is required to swear that he will speak without favour or fear and tell nothing but the truth .. 

186 Id. Ar1.332. 
187 Id. Ar1.3l2. 
188 Id. Arts.311. 312. 332. 
189 Id. Ar1.334. 
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defence the accused has another opportunity to speak. The defence has a right always to 

have the last word. 19o 

On completion of argument, the court, judges and jurors, retire to deliberate. 

Before the court retires, however, the president must instruct them that they should ask 

themselves in silent reflection whether the impression of the evidence on their minds 

leaves them thoroughly convinced of the guilt of the accused. 191 Nothing may be 

considered by them that has not been prosecuted orally at trial. The court after a period 

of deliberation, votes by secret ballot. l92 The accused cannot be convicted unless eight 

of the twelve members vote for conviction. 193 Thus at least five of the nine jurors must 

vote for any conviction. If the vote is for conviction the court proceeds to vote on a 

penalty. Each member proposes a penalty by secret ballot, and the penalty must receive 

a majority of the votes to prevail. The members continue to vote until they arrive at 

penalty. On the third and subsequent ballots the most severe penalty proposed on the 

preceding ballot is stricken from the list of penalties available. 194 A penalty arrived at, 

the court returns to the courtroom, and after the accused is brought in, the president 

announces the decision and the penalty, if the accused was not acquitted. 195 If a civil 

claim has been tried along with the criminal charges the three judges then decide that 

part of the case and hand down their decision. 196 Civil damages may be awarded even if 

• 1'17 the accused has been acquitted. 

190 Id, Ar1.346. 
191 Id, Art.353. 
192 Id, Arts.356-358. 
193 Id, Art.359. 
194 Id, Art.362. 
195 Id, Art.366. 
196 Id, Arl.37I. 
197 Id, Art.372. 
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The French Criminal system is in the process of undergoing drastic changes 

to fall in line with the requirements of ECHR. They include broad reforms to strengthen 

the rights of the accused, to simplify and clarify aspects of criminal procedure and to 

reduce delay.198 Presumption of innocence is now described as a cardinal principle, 

which should be respected at all, stages of the criminal process and from which other 

principles follow. Investigations are made time bound with justifications to be stated for 

any delay.199 A juge des libertes et de la detention has been created for determining 

questions of pretrial detention and also to adjudicate on issues affecting rights and 

liberties of the suspect. 200 At the close of the instruction, the juge d'instructioll sends the 

case directly to the Cour d' assises without having to remit the file to the procureur 

first. 201 The Cour d' assises tries the most serious offences, crimes and comprises a jury 

of nine and three judges who together determines guilt or innocence and the sentence. 

Untill recently there was no appeal against conviction to a differently Cour d' assises 

with twelve juriors who may decide by a 10:2 majorit/o2
• The procureeur may also 

appeal against an acquittal203
. 

198 Sec for this reforms Jacqueline Hodgson, "Suspects, Defendants and Victims in thc French Criminal 
Process: The Context of Recent Reforms" 51 ICLQ 781 October 2002. 

199 Arts. 175.1 and 175·2 
200 Art. 137.1 
201 Art. 181 
202 Arts. 231.296,297,298,359,360 and 362. 
20) For Historical and Constitutional u·appings of Prosecution service sec Pietcr VCITCst· The Frcnch Public 

prosecution service, 2()()()·3 European Journal of Crime, Criminal Law and Criminal Justice 210. 
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CHAPTER 4 

POLICE, PROSECUTORS 

AND DEFENCE COUNSEL 

The police is an instrument for the prevention and detection of crime. I The 

Code of Criminal Procedure does not provide for anything to establish a police force 

though it is an important agency for administration of criminal justice.2 Rather, the 

Code premises on the fact that the police exists and confers certain powers and imposes 

certain duties thereon.3 

4.2 Structure and hierarchy 

The Police Act, 1861 embodies the law governing the constitution of police 

force throughout the country.4 This Act however does not operate in any State unless 

the State Government extends its operation there by order. 5 The State may make its own 

I The Police Act, 1861, Preamble. 
2 Dr.K.N.Chandrasekharan PilIai, R. V. Kelkar's Criminal Procedure, 3rd ed., 1998, p.16; see also the 

Law Commission of India, I 54'h Report on Code of Criminal Procedure, chapter 11, para I. 
J The earlier Codes (the Codes of 1861, 1872, 1882 and 1898) had the same scheme. 
4 There are also certain other Central Act~ dealing with the law governing the police. The Police Act of 

1888 enables the Central Government to create a special police district embracing part of two or more 
States and to extend to every part of such district the powers and jurisdiction of members of a police 
force belonging to a specific State subject to the concurrence of that State Government. The Police 
Act, 1949 enables the Central Government to constitute general police district embracing two or more 
Union territories, and one police force for such district under its superintendence. The Delhi Special 
Police Establishment Act, 1946 provides for the constitution of a special police force in Delhi for the 
investigation of certain specified offences in the Union territories and in certain other areas, of which 
there is detailed discussion in this chapter. Furthermore, we have the Police (Incitement to 
Disaffection) Act, 1922 providing penalty for spreading disaffection among the police and for kindred 
offences. Lastly, the Police Forces (Restriction of Rights) Act, 1966 provides for the restriction of 
certain rights conferred by Part III of the Constitution in their application to the members of the Forces 
charged with the maintenance of public order so as to ensure the proper discharge of their duties and 
the maintenance of discipline among them. 

S The Police Act, 1861, s.46(1). It provides: "This Act shall not by its own operation take effect in any 
Presidency, State or place. But the State Government by an order to be published in the ofticial 
Gazette, may extend the whole or any part of this Act to any Presidency, State or place, and the whole 
or such portion of this Act as shall be specified in such order shall thereupon take effect in such 
Presidency, State or place." 
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legislation instead of extending the operation of this Central Act to its limits as several 

States including Kerala have done.6 

Every State Government establishes its own police force. 7 The term police 

includes all persons by whatever name known who exercise any police functions in any 

part of the State.8 The entire police establishment of every State is deemed to be one 

police force. 9 It consists of such number of superior and subordinate police officers and 

is otherwise constituted in such manner as the State Government may order from time to 

time. lO Any member of the police force is a police officer. I I All police officers of and 

above the rank of an Inspector are designated as superior police, whereas all police 

officers below the rank of an Inspector are designated as subordinate po/ice. 12 

The service group consisting of Inspector General of Police, Deputy 

Inspector General of Police, Assistant Inspector General of Police, District 

Superintendent of Pohce and Assistant District Superintendent of Police belong to the 

b By virtue of the Legislative Power provided for under Art.246(3) r/w Entry 2 of List 11- State List in 
the Seventh Schedule of the Constitution. The Kerala Police Act, 1960 is the statute in force for this 
purpose in the State of Kerala. 
The Police Act, 1861, s.2. The overall scheme set by the Act reveals such an idea. 

I The Kerala Police Act, 1960, s.2(iv); the Police Act, 1861, s.1 provides: "the word 'police' includes all 
persons who shall be enrolled under this Act." 

9 The Police Act, 1861, s.2; the Kerala Police Act, 1960, s.3. It is to be noted that the Police Act, 1861. 
s.2 provides further that the entire police-establishment under a State Government shall be formally 
enrolled. while the Kerala Police Act. 1960 does not contain such a stipulation. rather, it providcs for 
under s.7 that every officer of the subordinate police shall be formally enrolled. and shall reccivc on 
his enrolmcnt a certificate under the seal of the Inspector General by virtue of which he shall be vested 
with the powers. functions and privileges of a police officer. In relation to such certificate it is further 
noted that s.8 of the Central Act provides for classification among police officers on a different basis in 
as much as it relates to their rank. Thus' every police officer other than Inspector General. Deputy or 
Assistant Inspcctor Gcncral, District Superintendent and Assistant District Superintendent. of Polil:C 
shall receive on his appointment such a certificate. See also SLlperilltelldellf of Police. LlIdhiwl{/ v. 
DlVarak" DC/s, (1979)3 SCC 789. 

10 The Kerala Police Act. 1960. s.3; the Police Act, 1861. s.2. The State Act contains the expression 
"such number of superior and subordinate police officers" instead of the expression "such number of 
officers and men" contained in the Central Act. 

11 The Kerala Police Act, 1960, s.2(iv). 
12 Id, s.2(ix) & (x). However the Central Act conveys a little different idea. S.2 provides: "Referenccs to 

the subordinate ranks of a police-force shall be construed as references to members of that forcc helow 
the rank of Deputy Superintendent." 
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Indian Police Service. On the other hand Deputy Superintendents, Inspectors, Sub-

Inspectors, Head Constables and Constables are appointed by the State Government. 13 

All these officers constitute the hierarchy of police in every State. 

The overall administration of police throughout the Stale is subject to the 

control of the Government vested in the Inspector General of Police and in such superior 

police officers as the Government may deem fit. 14 The police force within the local 

jurisdiction of a District Magistrate is under the general control and direction of such 

Magistrate. IS The administration of police in every district vests in the District 

Superintendent of Police under the general control and direction of the District Magistrate. lli 

In an area for which the Government has appointed a Commissioner of Police, the 

administration of police in that area vests with him subject to such a general control. 17 

4.3 Police station 

A police station is the lowest unit of administration of criminal justice. ls It means 

any post or place declared generally or specifically by the State Govemment, to be a police 

station, and includes any local area specified by the State Govemment in this behalf. 19 

13 Ahamcd Siddique, Criminology. Problems alld Perspectives. 4'" ed .. p.283. 
14 The Police Act, 1861, ss.3 & 4; the Kerala Police Act, 1960, sA. 
15 The Kerala Police Act, 1960, s.5, in exercising authority under this section the District Magistrate shall 

be governed by such rules and orders as the Government may, from time to time, make in this behal f: 
s.2(ii) provides: .. 'District Magistrate' shall mean the officer, charged with the executive 
administration of a district and invested with the powers of a Magistrate of the first class, by whatever 
designation such officer is styled."; see also the Police Act, 1861, sA. 

Ib The Police Act, 1861, sA. 
11 The Kerala Police Act, 1960, s.2(3). The situation is somewhat different in metropolitan cities like 

Delhi, Calcutta, Bombay, Madras and Hyderabad where the office of the Police Commissioner 
combines the powers of the Superintendent of Police and those of District Magistrate for the purpose 
of law and order. 

18 S.D. Singh, l., Soholli's The Code ojCriminal Procedure, 1973, 171h ed., 1974, vol.l, p.56. 
19 The Code of Criminal Procedure, 1973, s.2(s); Ram Govind Sillgh v. Askrit Singh, AIR 1960 Pat 342: 

s.2(p) provides: .. 'place' includes a house, building, tent, vehicle and vessel"; see also Baidyallath v. 
State, 1969 CriLl 339. 
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4.4 Officer in charge of a police station 

Generally a police officer who is a Sub-Inspector in rank is the officer in 

charge of every police station.2o The Code broadens the meaning of the expression 

'officer in charge of a police station' in view of the importance of duties of such a 

police officer and the need for their prompt discharge. 21 During absence or inability of 

the officer in charge of the police station the officer next in rank present at the police 

station but above the rank of constable will be the officer in charge. 22 Any other police 

officer present including a constable can become the officer in charge of a police station 

at such contingencies if the State Government so directs. 23 The scheme of the Code is 

that there is only one officer in charge of the police station.24 

4.5 Powers of police officers 

The police being an important agency for administration of criminal justice, 

its officers have elaborate powers in respect of the criminal process involving 

investigation, arrest, search, seizure, decision to charge, etc. Out of which, the powers 

conferred on the officer in charge of a police station are tremendous and significant, as 

elicited elsewhere in this paper. The police officers superior in rank to an officer in 

charge of a police station also hav~ the same powers exercisable throughout the local 

20 S.D. Singh. J .• SO/IOIIi'S The Code of Criminal Procedure, 1973. 17'h ed .. 1974, vol.l, p.184. 
21 Dr.K.N.Chandrasekharan Pillai. op. cif., at p.l7. 
22 The inability of the police officer in charge to perform his duties may be due to illness or otherwise. 
2l The Code of Criminal Procedure. 1973. s.2(0). It provides: " "officer-in-eharge of a police station" 

includes. when the officer-in-charge of the police station is absent from the station-house or unable 
from illness or other cause to perform his duties, the police officer present at the station-house who is 
next in rank to such officer and is above the rank of constable or. when the State Government so 
directs. any other police officer so present." 

24 The Law Commission of India. 37~1 Report on the Code of Criminal Procedure. 1898. p.29. para H3 
provides: "section 4( I )(p) defines an 'officer in charge of a police station. It has been suggested by the 
Inspector General of Police of a State. that a proviso should be added to the effect that a Sub Inspector on 
duty in the interior (i.e .• while he is away on tour from the police station) is an officer in charge. It appears to 
us, that such change is not practicable. as it would mean duplication of 'Officer in charge of police station'. 
The scheme of the Code is, that there is only one officer in charge of a police station. As the scheme stands, 
when the officer in charge is out some person must be in charge of the police station. He has to maintain a 
record of the First Infonnation Report and other records. Declaring some other officer as 'officer in charge' 
might create complications. The Law Commission of India on 41 SI Report on Code of Criminal Procedure. 
1898 agreed with its earlier view as mentioned above at pp. I 0, 11. para 1.26(ix). 
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area to which they are appointed, as may be exercised by such officer within the limits 

of his station.25 This further shows the key role given by the Code to police stations in 

the scheme of investigation and prevention of crime.26 

4.6 Central Bureau of Investigation 

The Central Bureau of Investigation being a matter enumerated in the Union 

List, Parliament has exclusive power to make laws with respect to it. 27 However. 

Parliament has not made any fresh legislation on the matter. On the other hand invoking 

the power of the President under Article 372(2), the Delhi Special Police Establishment 

Act, 1946, has been adapted and modified for the purpose of bringing its provisions into 

accord with Entry 8 in the Union List in as much as it relates to the Central Bureau of 

Investigation. 28 Thus the special police force constituted under this Act with the 

statutory name, the Delhi Special Police Establishment for the purpose of investigation 

of certain offences has also been called as the Central Bureau of Investigation. 

The Delhi Special Police Establishment is empowered to investigate into 

certain notified offences in the Union territories and the area of a State to which its 

powers and jurisdiction are extended.29 Thus in relation to such investigations 

throughout there, its members have all powers and privileges which the local police 

2l The Code of Criminal Procedure. 1973, s.36; see also Cltiuaralljall Das v. State of WH .. AIR 1963 Cal 
191 at p.197; State of Bi/tar v. l.A.C. Saldana, (1980) I SCC 554. 

16 Or. K.N.Chandrasekharan Pillai, loco cil. 
n The Constitution of India, Art.246( I) r/w Entry 8, List I-Union List, Seventh Schedule. 
21 The Adaptation of Laws Order, 1950, dt/- 26th January, 1950, Gazelle of India, Extraordinary, p.449. 
19 The Delhi Special Police Establishment Act, 1946, s.2( I) provides: "Notwithstanding anything in the 

Police Act, 1861, the Central Government may constitute a special police force to be called the Delhi 
Special Police Establishment for the investigation in any Union territory of offences notified under 
section 3."; s.3 provides: 'l"he Central Government may by notification in the Official Gazelle, specify 
the offences or classes of offences which are to be investigated by the Delhi Special Police 
Establishment."; s.5(1) provides: "The Central Government may by order extend to any area (including 
Railway area), in a State, not being a Union territory the powers and jurisdiction of members of the Delhi 
Special Police Establishment for the investigation of any offences or classes of offences specified in a 
notification under section 3."; s.6 provides: "Nothing contained in section 5 shall be deemed to enable 
any member of the Delhi Special Police Establishment to exercise powers and jurisdiction in any area in a 
Slate, not being a Union territory or railway area,without the consent of the Government of that State." 

Cochill Ulliversity of Sciellce alld Techllology 



SclIOO/ of Lega/ StlIdies 103 

officers have in connection with the investigation of offences committed therein. 30 Their 

powers include one to arrest persons concerned in such offences. 31 Any such member of 

or above the rank of Sub-Inspector may exercise there any of the powers of the officer 

in charge of a police station in the area in which he is for the time being.32 While so 

exercising such powers he is deemed to be an officer in charge of a police station 

discharging the functions of such an officer within the limits of his station':l3 

4.7 Prosecution 

In criminal law prosecution has an important role to play.34All criminal 

proceedings are in theory instituted and conducted on behalf of the State because a 

crime is a wrong against the society at large rather than against the individual victim. 35 

The State representing the people in their collective capacity prosecutes the offender in 

almost all cases involving serious offences, which are more particularly called by the 

Code as cognizable offences.36 The Public Prosecutor or the Assistant Public Proseclltor 

is the counsel for the State in such prosecutions. The Public Prosecutor also represents 

the State in criminal appeals, revisions and such other proceedings. 37 

4.8 Role of prosecutor 

Although the police may institute criminal proceedings, the responsibility 

for the conduct thereafter of proceedings instituted by them lies with the prosecutor. .,8 

JO Id. ss.2(2) and 5(2). They have duties and liabilities as well. Every such power etc. is subject 10 Ihe 
orders of the Central Government. 

31 Ibid. 
32 Id. ss.2(3) and 5(3). 
Jl Ibid. 
].I The Law Commission of India. 154'h Report on the Code of Criminal Procedure. 1973. chapler Ill. 

para 1. 
3j Card. Cross & Jones. Criminal Law, 12'h ed., 1992, pp.3 & 22. 
36 Queen-Empress v. Murarji Gokuldas, ILR 13 Born 389; Gaya Prasad v. Blwgar Singh, ILR 30 All 525 (PC). 
37 Dr. K.N.Chandrasekharan Pillai. loc. cit. . 
3! Card, Cross & Jones, loc. cit. 
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In the machinery of justice he has to play a very responsible role. 39 The prosecutors are 

really Ministers of Justice whose job is nothing but to assist the State and the court in 

the administration of justice.40 

The object of criminal trial is to find out the truth and to determine the guilt 

or innocence of the accused. There the prosecutor's duty should consist only in placing 

all available evidence irrespective of the fact whether it goes against the accused or 

helps him before the court in order to aid the court in discovering the truth. 41 He should 

be personally indifferent as to the result of the case and leave the court to adjudicate 

upon the guilt or innocence of the accused based on all such evidences.42 

The prosecutor must be as impartial as the court.43 He is not there to see the 

innocent go to gallows. Equally, he is not there to see the culprits escape the 

conviction.44 Rather, he is there to see that justice is done.45 The last thing he would 

desire is to secure a wrongful conviction or even to secure a conviction in a doubtful 

case.46 He must play his role always consistent with the ethics of legal profession and 

J9 The Law Commission of India, 141h Report on Reform of Judicial Administration. vol.II. p. 765. para 2. 
40 In Rajender KlIl1Iar Jain v. State. (1980)3 SCC 435 at pA45: the Supreme Court has used the 

expression 'Minister of Justice' to describe the Public Prosecutor. In Babu v. State of Kerala, 1984 
CriLJ 499 (Ker) at p.502; the High Court of Kerala lays down: "The Public Prosecutors are really 
Ministers of Justice whose job is none other than assisting the State in the administration of justice. 
They are not representatives of any party. Their job is to assist the court by placing before the court all 
relevant aspects of the case. They are not there to see the innocent go to gallows; they are also not 
there to see the culprits escape the conviction." 

jl The Law Commission of India. loc. cit.'; Babu v. State of Kerala. 1984 CriLJ 499 (Ker) at p.502; 
Sheollalldall Pas wan v. State of Bilwr, (1987) I SCC 288. 

H Ram Ralljall Roy v. Emperor, ILR 42 Cal 422 at pA28; Ghirrao v. Emperor. 34 CriLJ 1009 at p.1 0 12, 
jJ The Law Commission of India, loc. cit.; Shrilekha Vidyarthi v. State of u.P .• (1991) I SC 212. 
14 Babu V. State of Kerala. 1984 CriU 499 (Ker) at p.502. 
H Sir Alfred Denning, The Road to JlIstice, 1959, p. 36. 
l6 Mohd. MUII/taz v. Nandini Satpathy, (1987) I SCC 299; Allallt WaslIdeo Clwndekar v. King Emperor. 

AIR 1924 Nag 243 at p.245:There should not be on the part of the prosecutor any unseemly eagerness 
for or grusping at conviction. 
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fair play in the administration of justice.47 The prosecutor has one more role to play. He 

is also a legal adviser to the police department in charge of investigation. 48 

4.9 Organisation of prosecution 

There are several prosecutors under the Code. Some of them are appointed 

by Central Government, others by the State Government and yet others by the District 

Magistrate. Nevertheless, the Code does not provide for the actual organisation of the 

prosecuting agency.49 In practice, however, the prosecution work in the Courts of 

Magistrates is under the directions of the Police Department, while that in the Courts of 

Sessions is under the general control of the District Magistrate.50 The Public Prosecutors 

appointed for the High Court are under the control of the State Government.SI 

4.10 Public Prosecutors for High Courts 

The Central Government or the State Government shall appoint a Public 

Prosecutor for every High Court for conducting in such Court, any prosecution, appeal 

or other proceeding on behalf of the Central Government or the State Government, as 

the case may be.52 The Government shall do so only after consultation with the High 

17 SUllil KlIl1lar Pal v. Pilow Sheikh. (1984)4 SCC 532. It is inconsistent wilh all these principles for the 
Public Proseculor to appear on behalf of Ihe accused. 

lK The Law Commission of India, 1541h Report on Ihe Code of Criminal Procedure, 1973, chapter Ill. 
para 3. It reads: "It is a maller of common knowledge, thal a public prosecutor has a dual role to play, 
namely, as a prosecutor to conduct the trial and as a legal adviser to the police department in charge of 
investigalion. For some reason or olher, in the present administration, the laller part is not given due 
weighl and virlual communication gap exisls." 

19 The Law Commission of India, 41 SI Report on the Code of Criminal Procedure, 1898, p.311, para. 38.1. 
so Ibid; the Law Commission of India, 141h Report on the Reform of Judicial Adminislralion, vol.Il, 

p.766, para 5. 
51 See Abdul Railimall v. State, 1997(1) KLJ 640; P.c. Chacko v. State of Kerala, 1998(1) KLJ 7(1), 

usually under the Home Department of the Government. 
52 The Code of Criminal Procedure, 1973, s.24(1). S.2(u) provides: " 'Public Prosecutor' means any 

person appoinled under sec.24 and includes any person acting under the directions of the puhlic 
proseculor. " 
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Court.53 Only an advocate who has been in practice for not less than seven years IS 

eligible to be appointed as a Public Prosecutor.54 Either Government may in the same 

manner appoint one or more Additional Public Prosecutors for the same purpose. 55 

4.11 Public Prosecutors for districts 

The District Magistrate, in consultation with the Sessions Judge, prepares a 

panel of names of persons, who are in his opinion, fit to be appointed as Public 

Prosecutors or Additional Public Prosecutors for the district.56 The State Government 

shall appoint a Public Prosecutor out of this panel for the district. 57 It may also appoint 

one or more Additional Public Prosecutors out of the panel for the district.58 Where in a 

State there exists, a regular cadre of Prosecuting Officer, such Government shall appoint 

a Public Prosecutor or an Additional Public Prosecutor only from among the persons 

constituting such cadre.59 However, if in the opinion of the Government, no suitable 

person is available in such cadre for such appointment, it may so appoint a person fr0111 

the panel of names prepared by the District Magistrate.6o The Central Government may 

appoint one or more Public Prosecutors for the purpose of conducting any case or class 

of cases in any district or local area.61 It can very well so appoint any advocate who has 

been in practice for not less than seven years.62 The Public Prosecutors and Additional 

I) Ibid; the Law Commission of India. 1541h Report on the Code of Criminal Procedure. 1973. chapter III. 
para I. 

~ Id. s.24(7). Sub-sec. (9) provides that: The period during which a person has heen in practice as a 
pleader. or has rendered service as a Public Prosecutor or other Prosecuting Orticer. by whatever name 
called. shall be deemed to be the period during which such person has been in practice as an advocate. 

SI Id. s.24( I ). 
lb Id. s.24(4); see also the Law Commission of India, loc. cif. 
11 Id. s.24(3). 
58 Ibid. 
59 Id. s.24(6). 
60 Id. s.24(6). Proviso. 
61 Id. s.24(2). 
b2 Id, s.24(7). 
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Public Prosecutors conduct prosecution and other criminal proceedings in the Sessions 

Courts and the High Courts, according to the pattern set by the Code.63 

4.12 Assistant Public Prosecutors 

They conduct prosecution in the courts of Magistrates.64 The State 

Government is bound to appoint one or more Assistant Public Prosecutors in every 

district.65 The Central Government may also appoint one or more Assistant Public 

Prosecutors for the purpose of conducting any case or class of cases in the courts of 

Magistrates.66 Where no Assistant Public Prosecutor is available for the purposes of any 

particular case, the District Magistrate may appoint any other person to be an Assistant 

Public Prosecutor in charge of that case.67 A police officer who has taken any part in the 

investigation into the offence with respect to which the accused is being prosecuted, 

shall not be so appointed the Assistant Public Prosecutor in charge of that case. 6H 

Furthermore, a police officer below the rank of Inspector also shall not be so appointed 

the Assistant Public Prosecutor in charge.69 Barring the appointment of such police 

officers as the Assistant Public Prosecutor in charge of a particular case as mentioned 

above no police officer shall be eligible to be appointed as the Assistant Public 

Prosecutor.70 The Code does not prescribe any qualification for the purpose of 

6) The Law Commission of India, 41 SI Report on the Code of Criminal Procedure, 1898, pp.311 & 312. 
para 38.3; Or. K.N. Chandrasekharan Pillai, op. cif., p.18. 

~ The Code of Criminal Procedure, 1973, s. 25(1); The delinition under s.2(u) doesn't cover the 
Assistant Public Prosecutors as they are not appointed under s.24; at the same time they are not defined 
separately. 

65 Ibid. 
66 Id. s.25( I-A); This section was inserted by Act 45 of 1978. 
67 Id, s. 25(3). 
61 Id, s.25(3), Proviso (a). 
&9 Id, 5.25(3), Proviso (b). 
70 Id. s.25(2). The rationale behind the provision is elicited by the Law Commission of India. in the 14'h 

Report on the Reform of Judicial Admi!listration, vo!. 11, p.769, para 12 as: "It must not also he 
forgotten that a police officer is generally one-sided in his approach. It is no retlection upon him to say 
so. The Police Department is charged with the duty of the maintenance or law and order and the 
responsibility for the prevention and detection of offences. It is naturally anxious to secure 
convictions ... It is obvious that by the ve'ry fact of their being members of the police force and the 
nature of the duties they have to discharge in bringing the case to court it is not possible for them to 
exhibit that degree of detachment which is necessary in a Prosecutor." 
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appointment of the Assistant Public Prosecutors. However, they should be legally 

qualified and the present trend of appointing, as far as possible, qualified legal 

practitioners as the Assistant Public Prosecutors need be maintained.71 

According to the prevailing practice, the prosecution is conducted in the 

Court of Magistrate by the Assistant Public Prosecutor in cases initiated on police 

reports, while in cases initiated on a private complaint the prosecution is conducted 

either by the complainant himself or by his duly authorised counsel.72 In cases initiated 

on private complaint also the State can appoint prosecutors if the cause has public 

interest.73 Any Magistrate inquiring into or trying a case may permit the prosecution to 

be conducted by any person other than a legally ineligible police officer.74 Any person 

conducting the prosecution may do so personally or by a pleader.75 

4.13 Special Public Prosecutors 

The Central Government or the State Government may appoint a Special 

Public Prosecutor for the purposes of any particular case or class of cases.76 The Special 

Public Prosecutors are to conduct prosecutions and other criminal proceedings in the 

Sessions Court and the High Courts, as revealed by the pattern set by the Code.77 Only 

71 The Law Commission of India, 41 sI Report on the Code of Criminal Procedure, vol. I, p.312, para 38.3. 
72 Ibid; Dr. K.N. Chandrasekharan Pillai, lac. cit. 
73 Mukul Dalal v. Union of Inda, (1988)3 SCC 144. 
74 Id, s.302(1). As in the case of s.25(3), a police officer who has taken any part in the investigation into 

the offence with respect to which the accused is being prosecuted, and an oflicer below the rank of 
Inspector are not eligible for the purpose under this section also. 

75 Id, s.302(2). , 
76 Id, s.24(8); Yale Kamisar, Wayne R. LaFave & Jerold H. Israel, Modern Crimillal Procedure, 81h ed .. 

1994, p.916: There appear to be three areas where the need for the services of a special prosecutor 
arises: I. Contlict: The prosecuting attorney is legally precluded from proceeding due to a contlict of 
interest; 2. Complexity: The prosecutor is faced with a difficult case beyond his investigative and legal 
abilities; 3. Public trust: There is corruption within the judiciaU governmental system, and public 
confidence requires an 'uninvolved' outsider to investigate and prosecute. 

77 Dr. K.N. Chandrasekharan Pillai, lac. cit. 
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an advocate who has in practice for not less than ten years is eligible to be appointed as 

the Special Public Prosecutor.78 

4.14 Power of prosecutors 

The Public Prosecutor or Assistant Public Prosecutor in charge of a case 

may appear and plead without any written authority before any court in which that case 

is under inquiry, trial or appeal.79 If in any such case any private person instructs a 

pleader to prosecute in any court, the Public Prosecutor or Assistant Public Prosecutor 

in charge of the case shall conduct the prosecution.so The pleader so instructed shall 

only act therein under the directions of the Public Prosecutor or Assistant Public 

Prosecutor. B1 He may, submit written arguments after the evidence is closed, with 

permission of the court.B2 

The Advocate-General or Government Advocate or a Public Prosecutor or 

Assistant Public Prosecutor is entitled to intervene and assume the charge of prosecution 

in any case being inquired or tried by a Magistrate despite it is case instituted on private 

complaint without any permission of the Magistrate. s3 On such intervention the advocate 

appearing for the complainant shall only act under the directions of the Prosecutor. B4 

71 The Code of Criminal Procedure, 1973. s.24(8). 
7~ Id. sJO I. 
80 Id, sJO I (2). 
II Ibid. 
8l Ibid.; see also Kllldip Sillgh v. State of Ha ryana , 1980 CriLl 1159, at p.1160 (P & H HC). 
IJ Id. s.302( I); 8abll v. State of Kerala, 1984 CriLl 499 (Ker HC). 
&! Id. sJO I (2); such intervention on the part of the prosecutor is warranted only when the cause has 

public interest. The power shall not be used for defeating justice. See Kilwr KlI/'{/1 v. SlIt),lInll/'{/.I'(fnll. 
1984 CriLl 344 (AP HC). 
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4.15 Withdrawal from prosecution 

Withdrawal from a prosecution means retiring or stepping back or retracting 

from the prosecution.!!) The Public Prosecutor or Assistant Public Prosecutor in charge 

of a case has power to withdraw from the prosecution of any person.!!6 This power can 

be exercised only in cases initiated on police report and not in cases initiated on private 

complaint. s7 The prosecutor can so withdraw from the proseclltion only with consent of 

the court. ss 

The withdrawal can be sought at any time before the judgment is 

pronounced.89 The provision has no application at all at the appellate stage.90 During the 

pendency of the committal proceedings in the Court of Magistrate in cases involving 

offences triable exclusively by Court of Session there can be withdrawal from the 

prosecution with the consent of the Magistrate.91 Where an accused is charged with 

il Public Prosecutor v. Mandangi V(lJ]uno. 1976 CriLJ 46 (AP HC) at p.47; It is as well withdrawal of 
appearance from the prosecution or refraining from conducting or proceeding with the prosecution. 

i6 The Code of Criminal Procedure. 1973. s.321; It is to be noted that the section provides for 'the 
withdrawal from the prosecution' and not 'the withdrawal of the prosecution'. See SlIblwsh Challder v. 
Stale. (1980)2 SCC 155; The Code of Criminal Procedure, 1898, s.494 contained the law which was 
in force prior to the present Code. 

i1 Slale of Punjab v. Surjit Singh, AIR 1967 SC 1214; Saramma Peter v. State of Kerala, 1991 CriLJ 
3211 (Ker HC). 

ii The Code of Criminal Procedure. 1973,s.321; Rajender Kumar lain v. State, (1980) 3 SCC 435 lays 
down at p.445: "It shall be duty of the Public Prosecutor to inform the court and it shall be the duty of 
the court to appraise itself of the reasons which prompt the Public Prosecutor to withdraw from the 
prosecution. The court has a responsibility and a stake in the administration of criminal justice and so 
has the Public Prosecutor, its 'Minister of Justice'. Both have a duty to protect the administration of 
criminal justice against possible abuse or misuse by the Executive by resort to the provisions of s.321 
Criminal Procedure Code. The independence of the court requires that once the case travelled to the 
court. the court and its officers above must have control over the case and decide what is to be done in 
each case." See also M.N. Sallkarallarayanan Nair v. P. V. Balakrishlul/I, (1972) I SCC 318 at p.322: 
Sheollalldall Pas won v. State of Bihar, (1983) 1 SCC 438 at 456; Piclul/I Cheerath Mamoo v. A.P.P. 
Malappllram, 1980 CriLJ 90 I (Ker HC) at p.904; Tejinder Singh v. Bhavi Challd lilldal, 1982 CriLl 
203 (Del HC) 26. 

i9 Ibid; The withdrawal can be done only in the trial court; sce T.e. Thiagarajall v. Slate. 1982 CriLl 
1601 (Mad He) at p.1607. 

III Allallta Lal Sillha v. lahiruddin Biswas, AIR 1927 Cal 816; State ofM.P. v. Mooratsillgh, 1975 CriLl 
989 (MP HC) 

91 Stale of Bihar v. Ram Naresh Palldey. AIR 1957 SC 389; Rama Sillgh v. State of Bihar, 1978 CriLl 
1504 (Pat HC); Niralljall PradlulII v. State, 1991 CriLJ 224 (Ori HC). The contrary view that the 
committing magistrate is not competent to give consent for withdrawing from the prosecution as 
expressed in A. Vellkatramana v. Mudem Sanjeeva Ragudu, 1976 Andh LT 317 and Abdllr Ralwl/wl/ 
v. Makimar Rahal7lall, 1979 CriLJ 147 (Cal HC), is no longer good law. 
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more offences than one and where more accused than one are prosecuted at the same 

trial, the prosecutor may withdraw from the prosecution of any person either generally 

or in respect of anyone or more of the offences for which he is tried.92 

If the withdrawal is made before framing charge, the accused shall be 

discharged in respect of such offence or offences. If it is made after a charge has been 

framed, or when no charge is required under the Code, he shall be acquitted in respect 

of such offence of offences.93 

If the prosecutor in charge of the case has not been appointed by the Central 

Government and the offence relates to a matter to which the executive power of the 

Union extends, or was investigated by the Delhi Special Police Establishment, or 

involved the misappropriation of, destruction of, or damage to, Central Government 

property, or was committed by a Central Government servant in the course of his 

official duty, the prosecutor shall not move the court for its consent to withdraw from 

the prosecution unless the Central Government permits him to do SO.<)4 Further, the COllrt 

shall, before according consent, direct the prosecutor to produce before it the permission 

granted by the Central Government to that effect.95 

Nature of power 

Under the scheme of the Code the prosecution of an offender for a seriolls 

offence is primarily the responsibility of the executive. The withdrawal from the 

prosecution is an executive function of the prosecutor. The discretion to withdraw from 

the prosecution vests in the prosecutor.96 The statutory responsibility for deciding 

92 The Code of Criminal Procedure. 1973, s.321; s.218 provides for separate charge for distinct offences 
and the trial thereof. while s.223 provides for charging several persons jointly. 

9.\ Ibid. 
'Il Id. s.321 Proviso; see also the Law Commission of India. 41 SI Report on the Code of Criminal 

Procedure. 1898. pp.313 and 314, paras 38.6 & 38.7. 
9j Ibid. 
% Rajellder Kt/mar Jain v. State, (1980) 3 SCC 435 at p. 445. 
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withdrawal equally rests upon him.97 He cannot surrender it to someone else for these 

reasons.98 Moreover, this function relates to a public purpose entrusting him with the 

responsibility of so acting only in the interests of administration of criminal justice. This 

additional element flowing from statutory provisions in the Code undoubtedly invests 

the prosecutors with the attribute of holder of a public office which cannot be whittled 

down by the assertion that their engagement is purely professional between a client and 

his lawyer with no public element attaching to it.99 It is non-negotiable and cannot be 

bartered away in favour of those who may be above him on the administrative side. 100 

The Government may suggest to the prosecutor that he may withdraw from the 

prosecution, but none can compel him to do so. 101 The only limitation on the discretion 

of proseclItor is the requirement of consent of the court. 102 

Reason for withdrawal 

The Code does not mention any reason for the prosecutor to withdraw from 

the prosecution nor does it mention any ground for the court to grant or refuse 

permission thereto. 103 The court as well as the prosecutor has a duty to protect the 

91 Baiwalll Sillgh v. Stale of Ri/wr, (1977) 4 SCC 448 at 450; Navllildas Gird/wr/al Rall/a,l'a v 
Klllldalikrao Shinde, 1979 CriLJ 1242 (Born HC). 

9' Rajellder KUII/ar Jail! v. Stale, (1980) 3 SCC 435 at p.445. 
9'1 Shriiekha Vidyarthi v. Sf(lle of U. P., (1991) I SCC 212 at p.233. 
IIIl Baiw(lIll Sil!gh v. S((Ile of IJi/wr, (1977) 4 SCC 448 at 450; Nal'l!ilda.\· Gird/wr!a/ Rall/{/ya v. 

KUlldalik/'{/o Shillde, 1979 CriLJ 1242 (Born HC). 
10lRajellder Kt/lllar Jaill v. Sf(lte, (1980) 3 SCC 435 at p.445. In Sheollalldwl PasHI(/1! v. State of Ri/w/', 

(1983) I SCC 438, though the Supreme Court accepted this position it took a somcwhat inconsistent 
view. At p.492 Baharul Islam, 1. observed: "Unlike the judge, the Public Prosecutor is not an 
absolutely independent officer. He is an appointee of the Government, Central or State (see ss.24 and 
2S Cr.P.C.), appointed ror conducting in court any prosecution or other proceedings on behalr or the 
Government concerned. So there is the relationship of counsel and client between the Puhlic 
Prosecutor and the Government. A Public Prosecutor cannot act without instructions of thc 
Government; a Public Prosecutor cannot conduct a case absolutely his own. or contrary to the 
instruction of his client, namely the Government. Section 321 ... does not lay any bar on thc Puhlic 
Prosecutor to receive any instruction rrom the Government before he files an application under that 
section .... On the contrary the Public ProseculOr cannot file an applicalion ror withdrawal or a casc on 
his own without instruction from the Government." 

102 Shriieklw Vidyarlhi v. State ofU.P., (1991) I SCC 212 at p.233. 
10) M.N. Sallkarwwraya/lan Nair v P. V. Balakrishnan, (1972) I SCC 318; Sheollal!dal! Pasll'a/l v. Stale o{ 

Bihar,(1983) I SCC438. 
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administration of criminal justice against possible abuse or misuse under the guise of 

this provision. lo4 It is settled that the prosecutor must exercise this power only in the 

interest of justice which may be either that he will not be able to produce sufficient 

evidence to sllstain the charge or that subsequent information before the prosecuting 

agency would falsify the prosecution evidence or any other similar circumstance which 

it is difficult to predicate as they are dependent entirely on the facts and circumstances 

of each case. IOS Moreover, the power must be exercised with object to further the broad 

ends of public justice, public order and peace this power. I06 Thus even in cases where 

reliable evidence has been adduced to prove the charges the prosecutor can exercise this 

power if it is in order to further any of these objects. lo7 On the other hand he cannot 

II}l Rajellder KlImar Jaill v. State, (1980) ,3 SCC 435 at p.445. See also State of Orissa v. Challdrika 
Ma/wparra, (1976) 4 SCC 250; Ba/wllat Sillgh v. State of Bihar, (1977) 4 SCC 448; SI/blUIsh Chal/{Ier 
v. Slate, (1980) 2 SCC 155. 

IOj M.N. Sallkaralla/'{/Y(l/UI/I Nair v P. V. Balakrisll1lall, (1972) I SCC 318; Bami Lal v. Chwulall uti, 
(1976) I SCC 421; Dy. Accountallt General v. State of Kerala, AIR 1970 Ker 158(FB); Sac/wit/lid 
Muralidhar Burma v. State of Muharashtra, 1976 CriU 68 (Born HC). The observation of the 
Supreme Court in Rajellder KlIll!ar Jain v. SUite, (1980) 3 SCC 435 is worth noting. It reads at p.445: 
"In the past, we have often known ho~ expedient and necessary it is in the public interest for the 
Public Prosecutor to withdraw from prosecutions arising out of mass agitations, communal riots 
regional dispules, industrial conflicts, student unrest etc. Wherever isues involve the emotions and 
there is a surcharge of violence in the almosphere it has often been found necessary to wilhdraw from 
proseculions in order to reslore peace, to free the almosphere from the surcharge of violence, 10 bring 
aboul a peaceful selllement of issues and to preserve the claim which may follow the slorm. To persist 
with prosecutions where emotive issues are involved in the name of vindicaling Ihe law may even be 
ulIerly counler-productive. An elecled government, sensilive and responsive 10 the feelings and 
emolions of Ihe people. will be amply justified if for Ihe purpose of crealing an almosphere of goodwill 
or for Ihe purpose of not disturbing a calm which has descended it decides nol 10 prosecute the 
offenders involved or not to proceed further with the prosecution already launched. In such malleI'S 
who but the government can and should decide, in the first instance, whether it should be baneful or 
beneticialto launch or continue prosecutions." 

I~Thurman W. Arnold, 'Law Enforcement- An Attempt At Social Dissection', 42 YU I, (1932), at pp. 
17-18: "It is the duty of the prosecuting allorney to solve the problem of public order and safety using 
Ihe criminal code as an instrument rather than as a set of commands. This makes it proper and 
necessary that some laws should be enforced, others occasionally enforced and others ignored 
according to the best judgment of the enforcing agency. The criminal problem must be looked at as a 
war on dangerous individuals and not as a law enforcement problem, unless we want to escape from 
reality by taking refuge in an ideal world of false assumptions concerning both criminal codes and 
criminals"; Rajellder Kt/mur Juill v. Stute, (1980) 3 SCC 435 at p.445: "the broad ends of public justil:e 
will certainly include appropriate social, economic and political purposes". 

101 Mohd. Mllllltaz v. NQlldini Satpathy, (1987) I SCC 279. 
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exercise this power even on the ground -of paucity of evidence when there is no such 

object to be furthered. los 

Ground for according sanction 

The independence of the court requires that once the case has travelled to 

the court, the court and its officers must have control over the case and decide what is lO 

be done in each case. 109 The statutory discretion vested in the Public Prosecutor, who is 

lhough an officer of the court is neither absolute nor unreviewable, but it is subject to 

the court's supervisory functions. I ID The prosecutor is as well bound to convince the 

court the grounds and needs for withdrawing the prosecution. 

The court need not grant permission for withdrawal from the prosecution as 

a necessary formality - granting it for mere asking. Of course, being an executive 

function, it would be subject to a judicial review on certain limited grounds like any 

other executive action. I I I It may 'accord consent if and only if it is satisfied on the 

materials placed before it that the grant of permission is not being sought covertly with 

an ulterior purpose unconnected with the vindication of the law which the execlltive 

organs are in duly-bound to further and maintain. 112 Though the court has wide 

discretion either to grant or to withhold consent, yet it must be exercised only on sound 

legal principle without any arbitrariness or fancifulness. I I3 There cannot be any hard 

and fast rule for determining the cases in which the court can accord or refuse consent. 

Ill! Rajellder Kt/lllar Jaill v. State, (1980) 3 SCC 435. 
111/ Id at p.445. 
110 Slale of PUll jab v. Gttrdip Sillglt, 1980 CriLJ 1027 (P & H HC) at p.1 029; Sltoenandall Paswall v. State 

of Bihar, (1983) 1 SCC 438. 
III Slale of Punjab v. Union of India, (1986) 4 SCC 335. 
II!M.N. Sallkaranara),allan Nair Y P.V. Balakrishnan, (1972) 1 SCC 318 at p.324; Dwarka Prasad Y. 

Slale, 1982 CriLJ 713 (Ori HC) at p. 714. 
III Purshottalll Vija)' v. Stare, 1982 CriLJ 243 (MP HC) at p. 251. 
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It must ultimately depend on the facts and circumstances of each case. 114 All that the 

court has to see is whether the application is made in good faith, in the interest of public 

policy and justice and not to thwart or stifle the process of law .115 

4.16 Advocate General 

The Advocate General has a significant part in the mechanism of 

prosecution. He is the supreme law officer of the State and the only constitutional 

functionary among such officers. 116 He may represent the State Government in any 

criminal Case in which it is a party before any court upon direction. I 17 In a case where 

the Advocate General appears for the State and in a criminal appeal where he has been 

specifically empowered by the Government to appear, the Public Prosecutor has no 

right to be heard except through him under his instructions. 118 The functions and powers 

of the Advocate General and the Public Prosecutor are distinct. I 19 

II~ Stale of Orissa v. Chandrika Mohapatra, (1976)4 SCC 250 at p.254; In Pijush v. Ralllesh, 1982 CriLl 
452 (Gau Hq at 456: The order of the court must be a speaking order which means the order must he 
based on sufficient reasoning so that the superior court can look into the propriety or legality of the 
order. Consent must be emerged from an opinion framed by the court on the grounds and 
circumstnnces that may be connected with the case. A judicial opinion must he based on sOllle 
objective materials placed before the court simultaneously with the prayer for withdrawal. See ulso 
Slale v. Mo/u/. /slllail, 1981 CriLl 1553 (Ker HC) at p.1555. 

IIj Sheo"allc/all Paswall v. Stale of Bihar, (1983) I SCC 438, per Khalid, J. at pA53. 
116 Jog illde r Sillgh Wasl/ v. Stale of Punjab, (1994) I SCC 184; Abdu/ Rahill/all v. Stale, 1997( I) KLJ 640 

al p.648; P. C. Chacko v. State of Keraia, 1998(1) KLl 769 at p.795; the expression 'law officer· 
includes the Public Prosecutors and the Government Pleaders. 

II1The Constitution of India, Art. 165 and Rule (2) of the Rules formulated hy the Governor (Keralal in 
pursuance of the duties under Art. 165(2) & (3); Rule (2) (iii) (vi) (vii) & (viii); see AiJdu/ Rahill/{/I/ v. 
Stale, 1997( I) KLl 640 at pp.642 & 643. 

ilK Abdul Rahi/l/all v. State, 1997( I) KLl 640 at p.648; P. C. CI/{/cko v. State of Kera/a, 1998( I) KLl 761). 
Sce also Tlwdi Na/"{/yallall v. State of Alldhra Pradesh, AIR 1960 AP I. 

119 ibid; SI/b/wsh Chander v. State, AIR 1980 SC 423: The power of withdrawal from the prosecution cun 
be exercised by the Public Prosecutor in charge of that case alone and not by the Advocate General. 
(However the Rules formulated by the Governor under Art.165(2) & (3) permits him to do so suhjel:l 
to limitations-sce Rule (2) of Part Ill); Slate of Kerala v. Krishnan, 1981 KL T 839: so long as the 
Advocate General or the Addl. Advocate General is not a Public Prosecutor of the High Court undcr 
5.24(1) neither of them can present an appeal to the High Court from an order of acquittal under 
5.378(1) if the State Government directs. 
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4.17 Defence counsel 

Like the police and the prosecutor. the defence counsel is also a functionary 

with equal importance in the administration of criminal justice. Any person accused of 

an offence before criminal court. or against whom proceedings are instituted under the 

Code has the right to be defended by a pleader of his choice. 120 A pleader is one who is 

legally authorised to practise in any court or any other person appointed with the 

permission of the court to act in any proceeding. 121 

There shall be only one class of persons entitled to practice the profession of 

law. namely. advocates. 122 A person who entered in the roll of advocates prepared and 

maintained under the Advocates Act. 1961 is called an advocate. 123 Every advocate is 

entitled as of right to practice throughout India in all courts including the Supreme 

Court, before any tribunal or person legally authorised to take evidence. and before any 

other authority or person before whom such advocate is by or under any law for the time 

being in force entitled to practise. 124 The advocates are the officers of the court. 

Nevertheless they are not in the regular employment of the State. The accused himsel r 

shall pay his advocate the fee for engaging him. 125 

The adversary system of criminal trial. which we have adopted, assumes 

that the State using its investigative resources and employing competent prosecutor 

11IIThc Codc or Criminal Procedure, 1973, s.303. 
121 Id, s.2(q): " 'pleader' when used with reference to any proceeding in any court means a person 

authorised by or under any law for the time being in force to practice in such court and includes any 
other person appointed with the pennission of the court to act in such proceeding.' 

I22Thc Advocates Act, 1961. s.29; s.33 provides: "Advocate alone elllitles 10 prclctice.- Except as 
otherwise provided in this Act or in any other law for the time being in force, no person shall, on or 
after the appointed day, be entitled to practice in any court or before any authority or person unless he 
is enrolled as an advocate under this Act." 

12) Id. s.2(a) r/w (k). 
IN Id. s.30 r/w s. 1(2). 
III Dr. K.N. Chandrasekharan Pillai. op. cif .• p.22. 
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would prosecute the accused, who, in turn, will employ equally competent defence 

counsel to challenge the evidence of the prosecution. 126 Thus the right to consult, and to 

be defended by a legal practitioner of his choice, is made fundamental right besides it is 

a statutory right. 127 But for the advocates all these rights would become meaningless and 

it would make the system providing for adversarial criminal trial defunct. 

12~The Expert Commillee. Report on Legal Aid, p.70. 
m The Constitution of India. Arl.22( I) and the Code of Criminal Procedure. 1973. s.303. 
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CHAPTERS 

COURTS 

The word 'court' originally meant the King's palace. Later, it has acquired 

two important meanings, firstly, a place where justice is administered and secondly, the 

person or persons who administer justice. l The Indian Evidence Act, 1872 is the only 

statute which defines the term court as such. The court, accordingly, includes all judges2 

and magistrates3 and all persons except arbitrators legally authorised to take evidence.4 

The Indian Penal Code, 1860 eXIJresses the idea more clearly while defining the words 

'court of justice,.5 A judge empowered by law to act judicially alone or a body of judges 

so empowered to act judicially as a body is denoted as a court of justice when such 

judge or body of judges is actingjudicially.6 

The person or persons constituting the court must be entrusted with judicial 

functions and powers. The judicial function means deciding litigated questions according 

I Halsbury's Law of England, 41h cd .. Volume 11, Butterworths, 1976. 
The Indian Penal Code, 1860, s.19 provides: "The word 'Judge' denotes not only every person who is 
ofticially designated as a Judge, but also every person, who is empowered by law to give, in any legal 
proceeding, civil or criminal, a definitive judgment, or a judgment which, if not appealed against, 
would be definitive, or a judgment which if confinned by some other authority, would be detinitive, or 
who is one of a body of persons, which body of persons is empowered by law to give such a judgment. 
Illustrations 
(a) A collector exercising jurisdiction in a suit under Act X of 1859, is a Judge. 
(b) A Magistrate exercising jurisdiction in respect of a charge on which he has power to sentence to 

tine or imprisonment, with or without appeal, is a Judge. 
(c) A member of a Panchayat, which has power, under Regulation VII, 1816, of the Madras Code, to 

try and detennine suits, is a Judge. 
(d) A Magistrate exercising jurisdiction in respect of a charge on which he has power only to commit 

for trial to another Court, is not a Judge." 
3 Thc General Clauses Act, 1897, s.3 (32) provides: " 'Magistrate' shall include every person exercising 

all or any of the powers of a Magistrate under the Code of Criminal Procedure for the time being in 
force." 

4 The Indian Evidence Act, 1872, s.3. 
5 The Indian Penal Code, 1860, s.20. 
~ Ibid. 
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to law fairly, impartially and without arbitrariness.7 Such proceedings before the court are 

normally conducted in public and in the presence of the parties concerned. The powers 

such as those to receive evidence, to enforce the attendance of witnesses and the 

production of documents and material objects before it and to pronounce judgment and 

carry it into effect are conferred on the court for functioning properly. Another important 

feature of the court is that it exercises jurisdiction over person by reason of the sanction of 

law and not merely by reason of voluntary submission to such jurisdiction.8 

5.1 Territorial divisions 

The entire territory of our nation is divided into as many units as necessary 

for the purposes of administration whether judicial or otherwise. Such a territorial 

division is very much expedient for the administration. The size and the number of such 

units vary upon the needs of the administration. 

1 The Code of Criminal Procedure, 1973, s. 2(i) provides: " 'judicial procecding' includes any 
proceeding in the course of which evidence is or may be legally taken on oath." 

K MSI. Dirji v. SlIIl. Goalill, AIR 1941, Pat 65 (FB), at p. 65: "In order to be a Court the person or 
persons who may be said to constitute it must be entrusted with judicial functions. 'Judicial function' 
means the function of 'deciding litigated questions according to law' - deciding them not arbitrarily but 
on evidence and according to certain rules of procedure which ensure that the person, who called upon 
to decide them, acts with fairness and impartiality. It is often said that two of the important featurcs of 
a Court are (I) that the proceedings before it are normally conducted in public and (2) that it is 
conducted in the presence of the parties concerned. A court can not function properly unless it is armed 
with certain powers such as the powers to receive evidence bearing on the matters which it is called 
upon to decide, the power to enforce ~he attendance of witnesses and the production of documents and 
material objects before it and 'the power to pronounce judgment and carry it into effect between the 
person and parties who bring a case before it for decision'. Thus a Court must not only be charged with 
judicial functions but must also be invested with judicial powers. Another important feature of a Court 
is that it exercises jurisdiction over person by reason of the sanction of the law and not merely by 
reason of voluntary submission to such jurisdiction. Properly speaking, the Courts are created only by 
the authority of the sovereign power as the fountain of justice, such authority being exercised either by 
Statute, Charter. Letters Patent or Order in Council. It was suggested before us on behalf of the 
respondent that the Indian Legislature cannot create a new Court, but the maller is now concluded by 
the decision of the Full Bench, in which it has been held that the Governor-General-in-Council has 
power to create new Courts of Justice and to limit the jurisdiction of the existing Courts. The learned 
Judges who decided the case cited in support of their view the decision of the Privy Council, where it 
was held that the Indian Legislature has powers expressly limited by the Act of the Parliament which 
created it, but has, when acting within those limits, plenary powers of Legislature as large and of the 
same nature as those of Parliament itself. Now I do not pretend that the tests I have laid down above 
are exhaustive, but I believe that is a tribunal satisfies all those tests, it will be difficult to hold that it is 
not a Court." 
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On the basis of such territorial units various courts are established and their 

local jurisdiction is detennined.9 India consists of several States and Union Territories. 10 

For the purpose of administration of criminal justice every State ll is a session division 

or consists of more sessions divisions than one. 12 Every Sessions division is a district or 

consists of several districts. 13 The State Government may divide any district into sub-

divisions after consultation with the High Court. 14 It may as well alter the limits or the 

y See s.2(e), (j), (k), (v); s.3 & s.7. 
III The Code of Criminal Procedure, 1973, s.2(0 provides: '''India' means territories to which this Code 

extends." The Code only implies the idea that India consists of Union Territories besides States (Sec 
for example. the definition "High Court" under s.2(e». A search for full clarification leads to the 
Constitution and the General Clauses Act. Article (1) of the Constitution provides: "Name and territory 
of the Union.-
(I) India, that is Bharat. shall be a Union of States. 
(2) The States and the territories there~f shall be as specified in the First Schedule. 
(3) The territory of India shaH comprise-
(a) the territories of the States; 
(b) the Union Territories specified in the First Schedule; and 
(c) sllch other territories as may be acquired." 
Article 366(15) provides: '''Indian State' means any territory which the Government of the Dominion 
of India recognised as such a State" 
Article 366(30) provides: '''Union territory' means any Union territory specified in the First Schedule and 
includes any other territory comprised within the territory of India but not specitied in that Schedule." 
In view of Article 367 it is useful to look into the General Clauses Act, 1897. S.3(28) provides: 
" 'India' shaH mean.-
(a) as respects any period before the establishment of the Dominion of India. British India together 
with all territories of Indian Rulers then under the suzerainty of His Majesty. all territories under the 
suzerainty of such an Indian Ruler, and the tribal areas; 
(b) as respects any period after the establishment of the Dominion of India and before the 
commencement of the Constitution. all territories for the time being included in that Dominion: and 
(c) as respcct any period after the commencement of the Constitution. all territories for the time being 
comprised in the territory of India." 
See also the Indian Penal Code, 1860, s.18. 

11 The General Clauses Act, 1897, s.3(58) provides: 
.. 'State'-
(a) as respects any period before the commencement of the Constitution (Seventh Amendment) Act. 

1956, shaH mean a Part A State, a Part B State or a Part C State; and 
(b) as respects any period after such commencement, shall mean a State specified in the First Schedule 

to the Constitution and shaH include a Union Territory." 
S.3(62 A) provides: " 'Union territory' shaH mean any Union territory specified in the First Schedule 
to the Constitution and shaH include any other territory comprised within the territory of India but not 
specified in that Schedule." 

12 The Code of Criminal procedure, 1973, s. 7(1). 
13 Ibid. 
14 Id, sub-sec(3). 
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number of such sessions divisions, districts and sub-divisions after consultation with the 

High Court. IS 

Every metropolitan area is a separate sessions division and district. 16 A 

metropolitan area is an area declared or deemed to be declared as such under the Code. 17 

The Code empowers the State Governments to declare any area in the State comprising 

a city or town whose population l8 exceeds one million as a metropolitan area for its 

purpose:'} The Code declares the Presidency-towns of Bombay, Calcutta and Madras 

and the city of Ahamedabad ~s metropolitan areas.20 Recognising the needs of 

metropolitan areas the Code envisages a set-up of courts different from one devised for 

the other parts of State. The administration of criminal justice in large cities requires a 

measure of special treatment. The magistrates there ought to be better qualified and 

more competent to deal expeditiously with sophisticated crimes particularly in the 

socio-economic field, which are more common in the cities.21 

5.2 Criminal Courts 

The Code does not define the term 'criminal courts'. However, it was 

defined in the first and second Codes.22 Every judge or magistrate lawfully exercising 

jurisdiction in criminal cases, whether for the decision of such cases in the first instance 

15 Id, sub-secs.(2) and (3). 
16 Ibid. 
17 Id, s.2(k). 
IK Id, Explanation.- In this section, the expression "population" means the population as ascertained at 

the last preceding census of which the relevant figures have been published." 
IY Id, s.8( I). 
211 Id, s.8(2). 
21 The Law Commission of India, 41 51 Report, p.l? para 2.11. It is to be noted that in the Presidency

towns of Bombay. Madras and Calcutta. the magisterial work was in the hands of a special category of 
magistrates known as the Presidency Magistrates. Usually persons appointed to these posts wcre 
having special qualifications or experience and were paid higher emoluments. The special procedure 
followed by those magistrates took less time. The system having been found useful, the Code has 
adopted a similar system for the metropolitan areas. 

22 The Code of Criminal Procedure. 1861 and the Code of Criminal Procedure, 1872. 
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or on appeal or for commitment to any other court or officer, constituted a criminal 

court as per the definition contained in the 1861 Code.23 The definition was modified in 

the second Code, whereby every judge or magistrate or body of judges or magistrates 

inquiring into or trying any criminal case or engaged in any judicial proceeding 

constituted a criminal court.24 It also explained the expression 'judicial proceeding' as 

any proceeding in the course of which evidence is, or may be, taken or in which any 

judgment, sentence or final order is passed on recorded evidence.25 Though the present 

Code does not specifically define the expression criminal courts it follows the meaning 

of the expression as defined by the earlier Codes. 

5.3 Classes of criminal courts 

The Code envisages the following courts as criminal courts: 

I. Supreme Court, 

11. High Court, 

111. Court of Session, 

iv. Judicial Magistrates of the first class and, in any metropolitan area, Metropolitan 

Magistrates 

v. Judicial Magistrates of the second class, 

vi. Executive Magistrates, and 

2) The Code of Criminal Procedure, 1861, s.1 i. 
24 The Code of Criminal Procedure, 1872, s.4. 
2S Ibid; The difference in the definition of the expression contained in the present Code is relevant 10 be 

noted. The Code of Criminal Procedure, .I 973, s.2(i) provides: " 'judicial proceeding' includes any 
proceeding in the course of which evidence is or may be legally taken on oath"; MaYlle's Crimillal 
Law of IIIdia, 2n~ cd., p.565: "any step in the lawful administration of justice in which evidence may be 
legally recorded for the decision of the matter in issue in the case, or of any question necessary for the 
decision or final disposal of such matter"; In Queen v. Ghulam Ismail, I All I (FB), at p.I3, Spankie. J .. 
delined judicial proceeding as "any proceeding in the course of which evidence is or may be taken. or 
in which any judgment, sentence, or final order is passed on recorded evidence."; In E. PuMa SlIbl)(l 
Redd.l' v. Slale, AIR 1969 AP 281 at 284. laid down: judicial proceeding includes any proceeding in the 
course of which evidence is or may be legally taken on oath. To constitute a judicial proceeding. 
therefore, evidence need not have necessarily been taken. It is sufficient if evidence is contemplated to 
be taken on oath; Chima Sillgit v. Slate, AIR 1951 MB 44: for determining the question whether an 
inquiry is a judicial proceeding or not one must look to (1) the object of the inquiry (2) the nature of 
the inquiry and (3) the powers of the person holding the inquiry has in relation thereto. 
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vii. The courts constituted under any law other than the Code.26 

5.4 Supreme Court 

The Constitution deals with establishment and constitution of the Supreme 

Court and the High Court.27 The Supreme Court is the apex Court in the hierarchy of 

Courts. The law declared by it shall be binding on all Courts within India.28 The Supreme 

Court consists of the Chief Justice of India and as many other Judges as Parliament may by 

law prescribe.29 Every Judge of the Supreme Court shall be appointed by the President, 

after consultation with such Judges of the Supreme Court and of the High Courts in the 

States as the President may deem necessary for the purpose?O The Chief Justice of India 

shall always be consulted in the matter of appointment of a Judge other than the Chief 

Justice.31 No person who has held office as a Judge of the Supreme Court shall plead or act 

in any court or before any authority within India?2 

26 The Code of Criminal Procedure, 1973, s.6. 
27 The Constitution of India, Arts. 124 and 214. 
2K Id, Art. 141. 
2'1 The Constitution of India, Article 124(1); Originally, the total number of judges was seven as 

prescribed in the Article. In 1977 this was increased to seventeen in addition to the Chief Justice. In 
1986 this number was again increased to twenty-five in addition to the Chief Justice by the Supreme 
Court (Number of Judges) Amendment Act, 1986. Thus, the total number of judges in the Supreme 
Court at present is twenty-six including the Chief Justice. 
Article 130 provides: ''The Supreme Court shall sit in Delhi or in such other place or places, as the 
Chief Justice of India may, with the approval of the President, from time to time, appoint." 

30 Id, Art.124(2). The power of the President to appoint Judges is purely formal because in this matter he acts 
on lhe advice of the Council of Ministers. There was an apprehension that Executive may bring politics in 
!he appointment of Judges. The Indian Constitution, therefore, does not leave the appointment of Judges on 
!he discretion of the Executive. The executive under this Article is required to consult persons who arc cx
hypothesis well qualified to give appointment of Judges; see the Constituent Assembly Debate. vo!. 8. p. 
285; For meaning of the word 'consultation' see Sculkalchand She/h's case, AIR 1977 SC 2328. In Judges 
Transfer case (S.P. Cupta v. Unioll of IlIdia, AIR 1982 SC 149), the Court unanimously agreed with the 
meaning of the term consultation as explained by the majority in Sculkalchculd Sheith's case. The 
proposition that the ultimate power to appoint judges is vested in the Executive from whose dominance and 
subordination it was sought to be protected as laid down in S.P. Gupta's case was ovenuled by 7-2 majority 
in Supreme Court Advocate-oil-Record Associatioll v. Ullion of India, (1993)4 SCC 441; 1l1is histllllc 
judgment is the authority now for the proposition that in the maller of appointmcnt of the judges of the 
Supreme Court and the High Courts the President is bound to act in accordance with the opinion of the 
Chief Justice of India who would tender his opinion on the maller after consulting his colleagues and the 
appointment of the Chief Justice of India shall be on the basis of seniority. 

)1 Ibid; See also Supreme Court-oil-Record ~ssocia/ioll v. Unioll of Illdia, (1993)4 SCC 441. 
)1Id,Art.124(6). 
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When the office of the Chief Justice of India is vacant or when he is unable 

to perform his duties by reason of absence or otherwise. the President may appoint one 

of the other judges of the Court as the Acting Chief Justice for performing such duties 

of the office?3 

The Constitution does not provide for the minimum number of Judges to 

constitute a Bench for hearing cases. If at any time there is no quorum of the Judges 

available in the Court to hold and continue any session of the Court. the Chief Justice of 

India may. with the previous consent of the President and after consultation with the 

Chief Justice of the High Court concerned. request a Judge of the High Court to act as 

ad hoc Judge in the Supreme Court for such period as may be necessary.34 The ad hoc 

Judge should be qualified to be appointed as a Judge of the Supreme Court.35 The (Id 

hoc Judge shall also have all the jurisdiction. powers and privileges and shall discharge 

all the duties of a Judge of the Supreme Court.36 Similarly. the Chief Justice of India 

may at any time. with previous consent of the President. request any person who has 

held the office of a Judge of the Supreme Court and has held the office of a Judge of a 

High Court and is duly qualified for appointment as a Judge of the Supreme Court to sit 

and act as a Judge of the Supreme Court?7 

)) Id, Art. 126. 
)4 Id, Art. 127. 
)l Ibid. 
l6 Id, Art. 127(2). 
)1 Id, Art. 128. The Article provides that any person who has held the oftice of a Judge of the Federal 

Court be requested to sit and act as a Judge of the Supreme Court as well. It is not mentioned for such 
portion has no more any importance. 
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5.5 Qualification of Judges 

A person to be appointed as a Judge of the Supreme Court must be a citizen 

of India and 

a) has been for at least five years a Judge of any High Court; or 

b) has been for at least ten years an Advocate of any High Court; or 

c) is in the opinion of the President, a distinguished jurist.3!! 

5.6 Tcnurc and removal of Judges 

A Judge of the Supreme Court holds office until he attains the age of sixty-

five years.39 However, the age of a judge shall be determined by such authority and in 

such manner as Parliament may by law provide.4o A Judge may however, resign his 

office by writing to the President.41 

3K Id, Art. 124 (3); A Judge of a High Court or two or more such courts in succcssion for livc years and 
an Advocate of a High Court or two or more such Courts in succession arc suflicicntly qualilicd to he 
appointcd as Judgcs of the Suprcmc Court under Clauses (a) and (b) ... Explanation 1,- In this clausc 
'High Court' mcans a High Court which exercises, or which at any time beforc the commencement of 
this Constitution exercised, jurisdiction in any part of the territory of India. 
Explanation 11.- In computing for the purpose of this clause, the period during which a person has hccn 
an advocate, any period has held judicial office not inferior to that of a District Judge after he becamc 
an advocate shall be included." 
It is to be noted that though such a jurist can be appointed the Judge of the Suprcmc Court, so far no 
such person has been so appointed. The Law Commission of India, in its 141h Report on Reform of 
Judicial Administration, vol. I, pp. 36-37, deals with the position in America, where jurists or non
practising Lawyers were appointed Judges of the Supreme Court. Mr. Felix Frank Furter was 
appointed Judge of the Supreme Court while he was a Professor of Law at Harward University. 

w Id, Art. 124(2). 
0141 Id, Art.124(2-A), this sub-Article has been inserted by the Constitution (Fifteenth Amendment) Act. 

1963. s.2. 
41 Id, Art. 124 (2) (a). It is to be noted that under this clause it is not clear whether a resignation sent to 

the President becomes final immediately or it becomes effective only when accepted by the President 
or can it be withdrawn before it is accepted by the President. In Unioll of IlIdia v. Gopa/ Challt/m 
Mishra, AIR 1978 SC 694, this question was considered. Although the case is based on Art. 217 
relating to the resignation of a High Court Judge it applies to Art. 124 (6) in similar temlS. Held. in thc 
absence of legal, contractual or constitutional base a "prospective" resignation be withdrawn beforc it 
becomes effective when it operates to temlinate the employment of the oflice tenure of the resignor. 
'Resignation' takes place when a Judge of his own volition chooses to sever his connections with his 
office. If in temlS of his own writing he chooses to resign from a future date. the act of resignation is 
not complete because it does not temlinate his tenure before such date and the Judge can at time beforc 
the arrival of that prospective date on which it was intended to be effective. withdraw it, because the 
Constitution does not bar such withdrawal. 
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A Judge of the Supreme Court can be removed from his office only on 

grounds of proved misbehaviour or incapacity.42 Such removal shall be done by an 

order of the President passed by each House of Parliament and presented to the 

President in the same session.43 The order of removal must be passed after an address 

by each House of Parliament supported by a majority of not less than two-thirds of the 

members of that House present and voting.44 No other procedure like forced resignation 

can be adopted for removal of a Judge.45 

5.7 Jurisdictions and powers 

The Constitution as well as the Code and certain other statutes confers 

several powers and jurisdiction on the Supreme Court in various matters of criminal 

justice. In general it exercises, original, appellate and advisory jurisdictions. Besides. it 

has jurisdiction to transfer certain cases. 

5.8 A court of record 

The Supreme Court is a court of record.46 A court of record is one whose 

records are admitted to be of evidentiary value and they are not to be questioned when 

produced before any court. Such a court has inherent power to punish for its contempt.47 

The Supreme Court has all the powers of a court of record including the power to 

42 Id, Art. 124(4). 
43 Ibid. 
44 Ibid; Art. 124(5) provides that the procedure of the presentation of an address for investigation and 

proof of misbehaviour or incapacity of a judge will be determined by Parliament by law. The Judges 
(Inquiry) Act, 1968 enacted by Parliament under Art. 124(5) and the Judges (Inquiry) Rules. 1969 
made thereunder provide for removal of a Judge on the ground of proved misbehaviour or incapacity. 
In K. Veerasw(lmi v. Unioll of India. (1991)3 SCC 655. a five judge Bench of the Supreme Court by a 
majority of 4 - 1, held that the expression misbehaviour includes criminal misconduct as defined in the 
Prevention of Corruption Act. 

45 C. Ravi Challdralllyer v. Justice A.M. Bhallacharjee, (1995)5 SCC 457. 
4Ii The Constitution of India. Art. 129. 
47 The Constituent Assembly Debate, vol.VIII, 882. 
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punish for its contempt.48 The power to punish for the contempt of its subordinate court 

is also covered by this provision.49 This power being extraordinary must be sparingly 

exercised only where the public interest demands.5o 

5.9 Enforcement of fundamental rights 

The original jurisdiction of the Supreme Court does not extend to taking 

cognizance, conducting trial or to committing for trial in criminal cases. However, its 

writ jurisdiction has much significance in the administration of criminal justice. Issuing 

writs is usually come within its original jurisdiction.51 

The right to move the Supreme Court for enforcement of the fundamental 

rights guaranteed by the Constitution is also made yet another fundamental righLS2 

Corresponding to this fundamental right the Supreme Court is bound to issue 

appropriate directions or orders or writs including writs in the nature of habeas corpus. 

mandal1lus, prohibition, quo warranto for the enforcement of any of such fundamental 

4M Ibid. The Constitution does not define the expression 'contempt of court'. It is delined under the 
Contempt of Courts Act, 1971, an Act to define and limit the powers of certain courts in punishing 
contempt of courts and to regulate their procedure in relation thereto. S.2(a) provides: '''contempl of 
court' means civil contempt or criminal contempt." 
S.2(b) provides: '''civil contempt' means wilful disobedience to any judgment. decree, direction, order, 
writ or other process of a court or wilful breach of an undertaking given to a court." 
S.2(c) provides: "'criminal contempt' means the publication (whether by words, spoken or written, or 
by signs, or by visible representation, or otherwise) of any matter or the doing of any other act 
whatsoever which-
(i) scandalises or tends to scandalise, or lowers or tends to lower the authority of, any court; or 
(ii) prejudices, or interferes or tends to interfere with, the due course of any judicial proceeding; or 
(iii) interferes or tends to interfere with, or obstructs or tends to obstruct, the administration of justicc 
in any other manner." 
See also, Noorali Babul Thallewala v. K.M.M. Shetty, AIR 1990 SC 464; c.P. Sillgh v. SWle (~( 
Rajaslhall, 1993 Cri U 125; Pritam Lal v. High Court of M.P., AIR 1992 SC 904; and Dr. D.C. 
Saxella v. Chief Justice of IlIdia, (1996)5 SCC 216. 

4Y Delhi Judicial Service Association v. State of Gujarat. (1991) 4 SCC 406; See also Mohd. As/alii v. 
Ullioll of IlIdia, (1994)6 SCC 442; 111 re Vinay Chal1dra Mishra, (1995)2 SCC 584; DDA v. Skipper 
COllstructioll Co., (1996)4 SCC 622. 

50 Him Lal v. State of V.P., AIR 1954 SC 743 at p. 747. See also Delhi Judicial Service Associ'/lio/l v. 
State ofGujarat, (1991) 4 SCC 406. 

11 The original jurisdiction of the Supreme Court provided under Article 131 of the Constitution, does not 
have any bearing on criminal matters, because it relates to dispute (a) between the Government of 
India and one or more States; or (b) between the Government of India and any State or States on onc 
side and one or more other States on the other; or (c) between two or more States. 

12 The Constitution of India. Art. 32. Part III of the Constitution guarantees the fundamental right. 
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rights.53 This Article. according to Dr. Ambedkar. is the very soul of the Constitution 

and the very heart of it.54 It is an important and integral part of the basic structure of the 

Constitution.55 Parliament may by law confer on the Supreme Court power to issue 

directions. orders or writs including above mentioned ones for any purposes other than 

the enforcement of the fundamental rights.56 

5.10 Appellate jurisdiction 

The Supreme Court is the highest Court of appeal in India. The orders of the 

Court run throughout the country. It has elaborate appellate jurisdictions in criminal 

matters besides several other appellate jurisdictions.57 In view of the limited scope of 

this paper the appellate jurisdiction in criminal matters alone need be considered herein. 

The criminal appellate jurisdiction of the Supreme Court is derived from the 

Constitution. the Code and certain other statutes. An appeal lies to the Supreme Court 

from any judgment. final order or sentence in a criminal proceeding of a High Court in 

the following two ways: 

(1) without a certificate of the High Court. and 

(2) with a c:ertificate of the High Court. 58 

5.11 Without certificate 

An appeal lies to the Supreme Court without any such certificate of the High Court if 

the High Court: 

(a) has on appeal reversed an acquittal and sentenced the accused to death; 

(b) has withdrawn for trial before itself any case from any court subordinate to its 

authority and has in such trial convicted the accused and sentenced to death.59 

53 Id. Art 32(2). 
S4 The Constituent Assembly Debate. vol.VII. p. 953. 
ss Ferlilizer Corport/lioll Kamgar (Ullioll) v. Ullioll of IlIdia. (1981) 1 SCC 568. The basic structure dOCllinc 

was evolved by the Supreme Court in Kesavalland Bhart/li v. Slale of Kert/la, AIR 1973 SC 1461. 
56 The Constitution of India. Art. 129. 
S7 The appellate jurisdiction of the Supreme Court extends to constitutional matters. civil matters and 

special leave to appeal as well. 
SK The Constitution of India. Arts. 132. 134 & 134A. 
59 Id. Art. 134 (a)(b). 
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5.12 With certificate 

An appeal lies to the Supreme Court if the High Court certifies that the case 

involves a substantial question of law as to the interpretation of the Constitution.60 The 

High Court grants such a certificate only when the appeal is sought to be preferred 

against a judgment, final order or a sentence in a criminal proceeding of the High 

Court.61 The power of the High Court to grant fitness certificate in criminal cases is 

discretionary, but judicial. It must thus be exercised judicially along the well established 

lines which governs these matters.62 Where such a certificate is granted the ground of 

appeal to the Supreme Court will be that such question has been wrongly decided.6J 

The Supreme Court is not constituted as a general court of criminal appeal 

under this provision. It entertains appeals from the High Courts only on certain settled 

principles. The provision confers on the Court only a limited criminal appellate jurisdiction. 

As a court of criminal appeal it exercises this jurisdiction only in exceptional cases where 

the demand of justice requires interference by the highest court of the land.64 

III Id, Arts.132(I), 134(1) (c) and 134 A. 
61 Id, Art.133 r/w Art. 132. The Explanation to Art 132 provides that the expression 'linal order' includcs 

an order deciding an issue which, if decided in favour of the appellant, would be suflicient for thc Iinal 
disposal of the case. The Proviso to Art. 134(1) reads that an appeal under sub-cl. (c) shall lie subjecl 10 

such provisions as may be made in that behalf under cl. (I) of Art. 145 and to such conditions as the 
High Court may establish or require. 

!12 Nar Sillgh v. Slate of V.P., AIR 1954 SC 457. See also Sidheshwar Gallglliy v. Stale of W.B., AIR 195H 
SC 143; Villa Narain v. K. Karsoll, Am 1971 SC 759; Slale ofV.P. v. Raj Nalh, AIR 1983 se 187. 

/1,1 The Constitution of India, Art. 132(3). 
M Id, An. 134(1 )(c). The Constitution 44111 Amendment has amended Article 132, 133 and 135 and inserted a 

new Anicle 134-A for regulating the grant of the certificate for appeal to the Supreme Court by the High 
COUlts. The object of this new provision is to avoid delay in cases going to the Supreme Court in appeal 
from the jUdgment, decree, linal order or sentence of the High Court. Article I 34-A provides: 
"Every High Court, passing or making a judgment, decree, final order or sentence, referred to in clause 
(I) of Article 132 or 134-
(a) may, if it deems lit so to do, own motion, and 
(b) shall if an oral application is made, by or on behalf of the party aggrieved, immediately after the 
passing or making of such judgment, decree, final order or sentence, detennine as soon as may be aftcr 
such passing or making, the question. whether certificate of the nature referred to in c1ausc (I) of 
Anicle 132, 133 or sub- clause (e) of clause (I) of Article 134, may be given in respect of that case." 
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5.13 Enlargement of criminal appellate jurisdiction 

The Constitution empowers Parliament to extend the appellate jurisdiction 

of the Supreme Court in criminal matters.65 By virtue of this power Parliament has 

enacted the Supreme Court Enlargement of Criminal Appellate Jurisdiction Act, 1970. 

It enables to prefer appeal to the Supreme Court from any judgment, final order or 

sentence in a criminal proceeding of a High Court in the territory of India, without 

prejudice to the powers conferred on the Supreme Court by clause (I) of Article 134 of 

the Constitution, if the High Court-

a) has on appeal reversed an order of acquittal of an accused person and sentenced the 

accused to imprisonment for life or to imprisonment for a period not less than ten years; 

b) has withdrawn for trial before itself any case from any court subordinate to its 

authority and has in such trial convicted the accused and sentenced him to 

imprisonment for a period not less than ten years.66 

5.14 Appeal by special leave 

The Supreme Court may grant in its discretion special leave to appeal from 

any judgment, decree, determination, sentence or order, in any case or matter, passed or 

made by any court or tribunal in the territory of India.67 The only exception to this 

III Id, Art. I 34(2). 
fill The Supreme Court Enlargement of Criminal Appellate Jurisdiction Act, 1970, s.2. Thus under clause (2) 

of the Act an accused, who has been convicted for an offence under section 302 r/w. 34 of the I.P.c. can 
prefer appeal to the Supreme Court as a maller of right. But in appeal by special leave under Article 136 
the Supreme Court does not undertake to reappreciate evidence. However in a situation where the 
Sessions Judge regards the entire prosecution evidence as unworthy of belief but the High COlll1 
implicitly relies on almost the entire evidence, the Supreme Court would be bound to examine the 
evidence for the purpose of ascertaining whether there has been any such error of law or fact as to vitiate 
the findings in the impugned judgment. See also Mlltlm Naiker v. Stale ofT.N.. AIR 1978 SC 647. 

61 The Constitution of India. An.136. Anicles 132 to 135 deal with ordinary appeals to the Supreme 
Court in cases where the needs of justice demand interference by the highest court of the land. 
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power of the Supreme Court is with regard to any judgment, etc. of any court or tribunal 

constituted by or under any law relating to the Armed Forces.68 

This power is very wide and is in the nature of a special residuary one, which is 

exercisable outside the purview of the ordinary law. The Supreme Court has a plenary 

jurisdiction in entertaining appeals by granting special leave in such matters. The exercise 

of this power is left entirely to the discretion of the Court unfettered by any restrictions. 

This power cannot be curtailed by any legislation short of amending the Articles itself.69 

The power of the Supreme Court to grant special leave to appeal has more 

frequently been invoked in criminal appeals. The court grants special leave to appeal 

only when it is shown that special and exceptional circumstances exist, or it is 

established that grave injustice has been done and that the case in question IS 

sufficiently important to warrant a review of the decision by the Supreme Court.70 

5.15 Appellate jurisdiction under the Code 

Any person convicted on a trial held by a High Court in its extraordinary 

original jurisdiction may appeal to the Supreme Court.71 However there shall be no 

appeal by a convicted person where the High Court passes only a sentence of 

" Id, M. ))6(2). 
• The power of the Supreme Court under Art. 136 is not fettered with any of the limitations contained in 

Arts 132 to 135. Under Arts. 132 to 135 appeal can be entertained by the Supreme Court only against a 
'final order', but under Art. 136, the word 'order' is not qualified by the adjective 'linal' and hence the 
coun can grant special leave to appeal even from interlocutory order. Under Arts. 132 to 134 appeals 
lie only against such orders of the High Court; while under Art. 136 the Supreme Court can grant 
special leave for appeal from "any court." including any subordinate court even without following thc 
usual procedure' of filing appeal in the High Court or even where the law applicable to the dispute does 
not make provision for such an appeal. See also Basu. 0.0., All illtroduclioll /0 Ihe COIISlill/lioll (!( 
India, p. 233. 

III Hari,KIlia De)' v. Slale of W.n.. AIR 1956 SC 757; Matru v. Slale of V.P .• AIR 1971 SC 1050; Subedar v. 
Slate of V.P., AIR 1971 SC 125; Delhi Judicial Service Associalioll v. Stale of Gujlll'Cll. (1991) 4 SCC 406. 

11 The Code of Criminal Procedure. 1973. s. 374(1); The Law Commission of India, 41" Report on the 
Code of Criminal Procedure, 1898, p.259 para 31.1 0: Since such trials are extremely rare appeals 
should lie direct to the Supreme Court and not to another bench of the same High Court, in the interests 
of finality to the proceedings. Such appeals lie on fact as well as law. However, there is no appeal in 
the event of an appeal. If the State wishes to appeal from an acquittal by a High Court, it will have to 
seek leave to appeal under Article 136 of the Constitution. 
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imprisonment for a term not exceeding six months or of fine not exceeding one 

thousand rupees, or of both such imprisonment and fine.72 An appeal may be brought 

even against such a sentence if any other punishment is combined with it.7.1 Where the 

High Court has, on appeal reversed an order of acquittal of an accused and convicted 

and sentenced him to death or to imprisonment for life or to imprisonment for a term of 

ten years or more, he may appeal to the Supreme Court.74 Thus the appeals under the 

Code can be preferred to the Supreme Court as of right by such an accused.7~ However. 

there shall be no such appeal if the accused has been convicted on a plea of guiIty.76 

5.16 High Court 

Every State and every Union Territory has a High Court.77 However. 

Parliament can establish by law a common High Court for two or more States or for two 

or more States and a Union Territory.78 The High Court is the highest court in the 

hierarchy of courts in such State or Union Territory. The law declared by it shall be 

binding on all courts subordinate to it.79 

n The Code of Criminal Procedure, s.376(a). 
1) Ibid. But such sentence shall not be appealable merely on the ground-

(i) that a person convicted is ordered to furnish security to keep the peace; or (ii) that a direction for 
imprisonment in default of payment of line is included in the sentence; or (iii) tllilt more than onc 
sentence of fine is passed in the case, if the total amount of the fine imposed does not exceed thc 
amount herein before specified in respect of the case. 

Hid. s.379. 
71 ClulI/elra MolwlI Til\'ari v. State of M.P .• (1992)2 SCC 105 at pp. 113-114. 
7~ The Code of Criminal Procedure. 1973 •. s.375. 
77 The Constitution of India. Art.214. The Code of Criminal Procedure. 1973. s.2(e) provides: "High 

COUlt"' means-
(i) in relation to any Stme, the High COUlt for that State; 
(ii) in relation to a Union territory, to.which the jurisdiction of the High COUlt for a State has hccn 
extended by law, that High Court; 
(iii) in relation to any other Union territory, the highest court of criminal appeal for that territory other 
than the Supreme Court of India." 

7~ Id, Art. 231 (I ). 
7'1 There is no specilic Article in the Constitution in this regard. The common law practice of the doctrinc 

of precedent as adopted by the Indian legal system by virtue of Article 372 read with Article 366 (10) 
envisages the same. See M.C. Setalvad. The Common Law in India, The Hamlyn Lectures, 121h serics. 
1960. pp 3 & 45; Director of R. & D. v. Corporatioll of Calclllta, AIR 1960 SC 1355 at p.1360; 
P.Rcr",aslI'al/li v. Clumdra Koltayya, AIR 1925 Mad 261 at p. 262; V.N. Sankarjee. "Authority of High 
COUll Decisions as Judicial Precedents", AIR 1996 Journal 157-159. 

COCl/ill University of Sdellce Ulld l'ec/llwlol:Y 



School /If Legal Stlldies 133 

Every High Court consists of a Chief Justice and such other Judges as the 

President may from time to time determine.so The Constitution does not fix any 

maximum number of Judges of a High Court. The Judges are appointed by the 

President. The President appoints the Chief Justice of a High Court after consultation 

with the Chief Justice of India and the Governor of the State concerned.!!1 In case of 

appointment of a Judge other than the Chief Justice he may consult even the Chief 

Justice of the High Court concerned.s2 

The President may appoint one of the Judges of the High court as Acting 

Chief Justice, when the office of the Chief Justice falls vacant or he is unable to perform 

his duties by reason of absence or otherwise.s3 The President may appoint duly qualified 

persons to be additional judges of the court for a temporary period not exceeding two 

years, in order to clear off the arrears of work in High Court.84 The President may also 

appoint an acting Judge when any Judge of a High Court other than Chief Justice is 

unable to perform his duties by reason of absence or for any other reason, or IS 

appointed to act temporarily as Chief Justice. An acting Judge is to hold office until the 

permanent Judge resumes his duties.ss Moreover, the Chief Justice of a High Court may 

at any time, with the previous permission of the President request retired Judges of the 

High Court to sit and act as Judges of the High Court.!!6 In actual practice, the 

appointment of judges are, howeve~, made by the President on the advice of the Council 

of Ministers. The President may after consultation with the Chief Justice of India 

III Id, Art. 216. 
I1 Id, Art. 217;<" 
III Scc Judge's Transfer case, AIR 1982 se 149. 
Ml Id. 223. 
~ Id. Art. 224( I ). 
'I Id. An. 224 (2). 
11/1 Id. An.224 A 
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transfer a Judge form one High Court to any other High Court.S7 A person who has held 

office as a permanent Judge of a High Court shall not plead or act in any court or before 

any authority in India except the Supreme Court and other High Courts. BM This 

prohibition is necessary to preserve independence of judiciary. 

5.17 Qualification of Judges 

Any person who is a citizen of India and has for at least ten years held a judicial 

office in India, or has for at least ten years been an advocate of a high Court or of two or 

more such courts in succession may be appointed as a Judge of the High Court.H9 The 

independence. efficiency and integrity of the judiciary can only be maintained by selecting 

the best persons in accordance with the procedure provided under the Constitution.9o 

5.18 Tenure and removal of Judges 

A Judge of the High Court shall hold office until he attains the age of sixty-

two years.91 If a question arises as to the age of a Judge of a High Court. then it shall be 

117 Id, An.222(1). Clause (2) makes provisions for the grant of compensatory allowances to a Judge who 
goes on transfer to another High Coun. See Union of India v. Sank(dclu/Ild. AIR 1977 SC 2328: S. P. 
Cupla and (1111'. v. Presidelll of India and Ors .• AIR 1982 SC 149, (Judges Transfer Case). 

KK The Constitution of India. An.220. the expression "High Coun" does nOl include a High COUIl for a 
State specilied in Pan B of the Rirst Schedule as it existed before the commencement of lhe 
Constilution (Seventh Amendment) Act, 1956. 

K~ Id, Art.217(2). It funher provides: "Explanalioll.- For purpose of this clause 
(a) in computing the period during which a person has held judicial oflice in the territory of India. 
there shall be included any period, after he has held any judicial office. during which the person has 
been an advocate of a High COUIl or has held the oflice of a member of a tribunal or any pOSl. under 
lhe Union or a State. requiring special Knowledge of law; 
(aa) in computing the period during which a person has been an advocate of a High Coun. there shall 
be included any period during which the Person has held judicial office or the oflice of a member of a 
tribunal or any post, under the Union or a State, requiring special knowledge of law after he became an 
advocate; 
(b) in computing the period during which a person has held judicial oflice in the territory of India or 
been an advocate of a High Court. there shall be included any period before the commencement of lhis 
Constitution during which he has held judicial office in any area which was comprised before lhe 
lifteenth day of August. 1947. within India as delined by the Government of India Act. 1935. or has 
been an advocate of any High Coun in any such area. as the case may be." 

III Sh,.j Kt/iliaI' Padllla Pras(ld v. Union of India, (1992)2 SCC 428. 
VI Art.217( I). 
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decided by the President after consultation with the Chief Justice of India and the 

decision of the President shall be final.92 A Judge may, however, be removed from the 

office by the President in the same manner and on the same grounds as a Judge of the 

Supreme Court. The office of a: Judge falls vacant by his being appointed by the 

President to be Judge of the Supreme Court or being transferred to any other High 

Court. A Judge may also resign his office by writing to the President.')·~ 

5.19 Jurisdiction of the High Court 

The High Court has original, appellate, revisional, supervisory and 

disciplinary jurisdictions. Besides it has jurisdiction to answer the references made to it 

by its subordinate courts, and to transfer certain cases pending in its subordinate courts. 

The Constitution as well as the Code and certain other statutes confers these powers on 

the High Court. 

5.20 Court of record 

Every High Court is a court of record and shall has all the powers of such a 

court including the power to punish for its contempt.94 The scope and nature of the power 

of the High Court under this Article is similar to that in respect of the Supreme Court. 

~2 Art. 217 (3). 
~) Art. 220. 
'J.l Art.215. I Subject to the provisions of the Constitution and to the provisions of any law of the appropriate 

Legislature (a) the jurisdiction of the High Court, (b) the law administered in the existing High Court. (1.:) 

the powers of the judges in relation to the administration of justice in the the courts, (d) the power to 
make rule of the High Court shall be the same as immediately before the commencement of this 
Constitution. lllUS the pre-constitutional jurisdiction of the High Court is preserved by the Constitution. 
In pre-constitutional period the decision of the Privy Council were binding on all the High Courts unless 
it is reversed by the Supreme Court or by a law of the appropriate Legislature. The jurisdiction and 
powers of the High Courts can thus be changed by both the Union and State Legislatures. 
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S.21 Power of superintendence over all courts by the High Court 

Every High Court has the power of superintendence over all courts and 

tribunals throughout the territory in relation to which it exercises jurisdiction. For this 

purpose, the High Court may call returns from them make and issue general rules and 

prescribe forms for regulating the practice and proceedings of such courts and prescribe 

forms in which books, entries and accounts are to be kept by the officers of sllch COllrts, 

and settle table of fees to be given to the sheriff, clerks, attorneys. advocates and 

pleaders. However this power of superintendence of High Court does not extend over 

any court or tribunal constituted by law relating to the Armed Forces. 

The power of superintendence conferred on the High Court by this Article is 

a very wide power. This power is wider than the power conferred on the High Court to 

control inferior courts through writs under Article 226. It is not confined to 

administrative superintendence, but also judicial superintendence over all subordinate 

courts within its jurisdiction.95 This power of superintendence conferred on the High 

Court being extraordinary to be exercised most sparingly and only in appropriate cases 

in order to keep the subordinate courts, within the bounce of their authority and not for 

correcting mere error of facts, however, erroneous those may be.96 

5.22 Original jurisdiction 

The High Court gets original jurisdiction by virtue of the Code as well as 

the Constitution. It may try any offence defined and punishable under the Indian Penal 

~s Warayam Sillgh v. Amamalh. AIR 1954 se 215; Hari Vis/mu v. Ahamad Sidhique. AIR 1935 233; 
Bab/lll/mal v. wmi. AIR 1975 se 1297. 

'16 Warayam Singh v. Amamalh. AIR 1954 se 321 0); See also Salllhosh v. MoDI Sillglt. AIR 1958 se 
321; Chandavarkar. S.R.Rao v. Asha Lalha S. Guram. (1986) 4 see 447; D.N. Banerji v. f.R. 
Mukherji. AIR 1953 se 58; ill Re. Anllamali Mudaliar. AIR 1953 Mad 262; Dltiall Sillgh v. Depw\' 
Secrelary. AIR 1960 Punj 41; Gujaral Sleel Tubes Lld .• v. Its Mazdoor SaMa. AIR 1980 se 1897. 
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Code.97 It may also try any offence under any other law when no court is mentioned in 

this behalf in such law.98 It may pass any sentence authorised by law as wel1.99 

Though the High Court has power to try any offence, in practice, it does not 

conduct any trial, nor does the First Schedule indicate any offence as being triable by it. 

However, on certain rare occasions, after considering the importance and widespread 

ramifications of a case, it may decide to try the case itself either at the instance of the 

Government or on its own initiative. The procedure to be observed in such a trial shall, 

according to s.474, be the same as would be followed by a court of session trying 

similar case. 100 

5,23 Appellate jurisdiction 

The High Court has a three-fold appellate jurisdiction. It extends to appeals 

against conviction, sentence and acquittal. 

5.24 Appeal against conviction 

Any person convicted .on a trial held by a Sessions Judge or Additional 

Sessions Judge may appeal to the High .Court. 101 Similarly, any person convicted on a 

trial held by any other court in which a sentence of imprisonment for more than seven 

years has been passed against him or against any other person convicted at the same 

trial may also appeal to the High Court. 102 Where an accused has been convicted on his 

plea of guilty no such appeal lies to the High Court except as to the extent of legality of 

Y7 The Code of Criminal Procedure, 1973, s.26(a). 
YM Id, s.26(b). 
w Id, s.28. 
IIMIDr. K.N. Chandrasekharan Pillai, 'R.V. Kelkar's Criminal Procedure', 3r~ edn. 1~)9S. p.36 I. 
1111 The Code of Criminal Procedure, 1973, s.374(2). 
IlIllbid. 
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the sentence. 103 Again, where a Court of Session passes only a sentence of 

imprisonment for a term not exceeding three months, or of fine not exceeding two 

hundred rupees, or of both such imprisonment and fine, no appeal lies. 10-1 

5.25 Appeal against sentence 

An appeal lies to the High Court against the sentence on the ground of its 

inadequacy in any case of conviction on a trial held by any court other than a High 

Court. IOS Only the Government is competent to prefer an appeal against sentence. I06 If 

such conviction is in a case in which the offence has been investigated by the Delhi 

Special Police Establishment, or by any other agency empowered to make investigation 

into an offence under any Central Act other than the Code, only the Central Government 

is competent to prefer such an appeal to the High Court. 107 In such an appeal the High 

Court may enhance the sentence after affording the accused a reasonable opportunity of 

showing cause against such enhancement. lo8 The accused may as well plead for his 

acquittal or for reduction of the sentence while showing cause. I09 

5.26 Appeal against acquittal 

An appeal against acquittal has to be preferred with leave of that court. I 10 

No other court has such an appellate jurisdiction. Only the Government is competent to 

110 Id. s.375(b). 
IU"'ld, s.376(b). 
IUS Id, s.377( I). 
lUll Ibid. it provides that the State Government may direct the Public Prosecutor to present an appeal to Ihe 

High Court against the sentence on the ground of its inadequacy. 
IU711d, sub-sec.(2): Delhi Special Police Establishment Act. 1946 (25 of 1946). Here also the Cenlral 

Government has to direct the Public Prosecutor to present an appeal to the High Court against the 
sentence on the ground of its inadequacy. 

IUK Id. sub-sec.(3). 
IUI'lbid, Joint Committee ~eport. p.xxvi: An appeal for enhancement of sentence can be entertained only 

by the High Court. This is because the punishment awarded by the competent court should not he 
disturbed except hy the highest court in the State_ Further. certain unifoll11 slandilrds havc to he 
adoptcd in this regard and this can he secured only if the power is exerciscd hy the High COUll. 

1111/11. s.378( I )(2) i\l1d (3). 
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prefer the appeal against acquittal in all cases involving public prosecution. I I I Such an 

appeal lies from an original or appellate order of acquittal passed by any court other 

than a High Court or from an order of acquittal passed by a Court of Session in 

revision. I 12 The State Government has to prefer such an appeal in almost all cases. If the 

acquittal is passed in any case in which the offence has been investigated by the Delhi 

Special Police Establishment or by any other agency empowered to make investigation 

under any Central Act other than the Code, the Central Government has to prefer the 

appeal against acquittal before the High Court. I 13 If the acquittal is passed in any case 

instituted upon complaint, the complainant may prefer appeal to the high Court with the 

special leave of that court. I 14 

5.27 Power of the High Court exercising Appellate jurisdiction 

As in the case of every other appellate court the High Court also has certain 

powers in appeal against conviction. Thus it can summarily dismiss an appeal for lack 

of sufficient ground for interfering. I 15 On the other hand if there is sufficient ground for 

interfering it may (i) reverse the finding and sentence. and acquit or discharge the 

accused. or order him to be retried by the subordinate court having jurisdiction. or. (ii) 

alter the finding maintaining the sentence, or, (iii) with or without altering the finding. 

III See Slate of M.P. v. Dell'ad"s. (1982)1 SCC 552. 
112 1d, s.378(1); see also Khemr"j v. Suite of M.P., (1976) I SCC 385; Stale (~r M"h"rmhlrtl v. Villllll Rlln 

Prill'{IO Ch",,'''''' (1981 )4 SCC 129. 
Il.l Id, sub-se\.:. (2). 
II~ Id. sub-se\.:. (4); sub-se\.:. (5) provides that no application for the gran! of spedal leave to appeal from 

an order of aequinal shall be entertained after the expiry of six months. where the \.:omplainant is a 
public servant. and sixty days in every other case, computed from the dale of aequinal. Suh-see. (0) 

provides Ihal no appeal from aequinal shall lie unless the special leave is granled. Article 114 of Ihe 
Limilalion Ael. 1963 provides Ihal in an appeal against acquinal by Ihe Slale Ihe period of limilalion is 
ninely days from Ihe date of the order appealed from. and in an appeal againsl aequinal in any \.:ase 
insliluled upon eomplainl. Ihe period is Ihirly days from Ihe dale of Ihe gran I of spe\.:ial leave. 

m Id, s.384( I ). 
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alter the nature or the extent, or the nature and extend, of the sentence but not so as to 

enhance the same. 116 

In an appeal against acquittal the High Court may reverse such order and 

direct that further inquiry be made or that the accused be retried or committed for trial as 

the case may be. or find him gUilty and pass sentence on him according to law after 

examining the records. I 17 In an appeal for enhancement of sentence, the High Court may-

I. Reverse the finding and sentence and acquit or discharge the accused or order him 

to be retried by a court competent to try the offence, or 

2. Alter the finding, maintaining the sentence, or 

3. With or without altering the finding alter the nature or the extent. or the nature and 

extent of the sentence so as to enhance or reduce the same. IIX 

The High Court may make any amendment or any consequential or 

incidental order that may be just and proper. I 19 The sentence shall not be enhancl!d 

without affording the accused an opportunity of showing cause against such 

enhancement. Moreover, it shall not inflict greater punishment than might have been 

inflicted for the offence by court passing the order or sentence under appeal. 120 In 

dealing with any appeal the High Court may take additional evidence itself or direct it to 

be taken by a court of session or a magistrate if it thinks necessary after recording its 

reasons. 121 When the additional evidence is taken by the Court of Session or the 

m Id. s.386(b). 
I 17 Id. s.386 r/w s.385(2). 
IIX Id. s.386(c). 
119 Id. s.386(e). 
Ilolbid. 
III Id. s.391 (I). 
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magistrate. it or he shall certify such evidence to the High Court which shall thereupon 

proceed to dispose of the appeal. 

5.28 Finality of the appellate judgment 

Generally. the judgment and orders by an appellate court upon an appeal shall 

be final. However this general principle does not preclude an appeal for enhancement of 

sentence or an appeal against acquittal. or an appeal preferred by an appellant who is in 

jail and dismissed summarily. or for the purpose of reference under revision. 122 

5.29 Revisional jurisdiction 

The High Court exercises its revisional jurisdiction for examining the 

correctness. legality or propriety of any finding. sentence or order recorded or passed by. or 

the regularity of any proceeding of any inferior court situate within its local jurisdiction. 12.~ 

The High Court may call for the records of the inferior court in this regard. 124 

The High Court may direct further inquiry into any complaint which has 

been dismissed or into any case in which the accused has been discharged. while 

exercising the power of revision. 125 An order discharging the accused shall not be 

revised without affording the person discharged an opportunity of being heard. 126 As a 

revisional court the High Court may in its discretion exercise those powers conferred on 

it as a court of appeal. 127 

In Id. s.393. 
III Id. s.397( I). 
124 Ibid. 
125 Id. s.398; The dismissal of complaint means those under s.203 or sub-sec.(4) of s.204 of Ihe Code. 
126 Ibid. 
127id. s.401; The powers conferred on a court of appeal mean those provided for under ss.386. 389. 390 

and 391. 
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Concurrent revisional jurisdiction is conferred on the High Court and the 

Court of Session. Whenever two or more revision petitions are preferred against an 

order of conviction passed at the same trial, to the High Court and the Court of Sessions 

by different accused convicted at the same trial the High Court shall decide, having 

regard to general convenience of the parties and the importance of the questions 

involved, which of the two courts should finally dispose of the application for the 

revision. 128 The High Court may decide all the applications for revision should be 

disposed of by itself and direct the Court of Session to transfer the application for 

revision pending before it to itself. 129 The High Court may also decide that it is nol 

necessary for it to dispose of the application for revision and direct that the applications 

for revision made to it be transferred to the Court of Session.I3O On such transfer of 

applications for revision the High Court or the Court of Session as the case may be shall 

deal with the same as if it were an application duly made before itself. IJ 
I 

5.30 Supervisory jurisdiction 

The Constitution as well as the Code confers on the High Court certain 

supervisory jurisdiction to be exercised over its subordinate courts. Every High Court 

has superintendence over all courts and tribunals throughout the territories in relation to 

which it exercises jurisdiction. 132 It may call for returns from such courts, make and 

issue general rules and prescribe forms for regulating the practice and proceedings of 

such courts and prescribe forms in which books, entries and accounts shall be kept by 

IlK Id, s.402. 
IlY Ibid. 
130 Ibid. 
131 Id. sub-scc.(2) & (3). 
IJlThc Constitution of India. An.227(1). 
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the officers of any such courts. m It may also settle tables of fees allowed to the Sheriff 

and all clerks and officers of such court and to attorneys, advocates and pleaders 

practicing therein. 134 This power of superintendence does not extend to any court or 

tribunal constituted by or under any law relating to armed forces. 

By issuing writ of certiorari and prohibition the High Court can exercise 

supervisory jurisdiction over its subordinate courts. 135 

5.31 Inherent power 

The High Court has inherent power to make such orders as may be 

necessary to give effect to any order under the Code, or to prevent abuse of the process 

of any court or otherwise to secure the ends of justice. 136 This power cannot be invoked 

in respect of any matter covered by the specific provisions of the Code. Invoking this 

power shall never be inconsistent with any specific provision of the Code. In The 

inherent power has to be exercised sparingly, carefully and with caution and only where 

such exercise is justified by the test specifically laid down in the section itself. 13X 

The inherent power of the High Court has a great role in the administration 

of criminal justice. In cases where the High Court is satisfied that the institution or 

continuance of any criminal proceedings against any accused is only an abuse of 

13.1 Id, Art.227(2). 
I.\~ Id, Art.227(3). 
I)~ Id, Art.226. 
1)~The Code of Criminal Procedure, s.482. 
1.17 Simrikhia v. SIIII. Dol/e\' Mukheljee, (1990)2 SCC 437. 
I.IK Ta/ab Ha)i Hussaill ~. Mac/III/kar Purshollam MOlldkar. AIR 1958 SC 376; Sit/le of U. p. v. 

MolwlI/lI/ad Nailll. AIR 1964 SC 703; Raglwhir Sa rail v. Sit/le of Bi/wr. 1964 SC I; Ra) Ka/Joor v. 
Sit/le (Delhi Adlllll.). (1980)1 SCC 43; MUllicipal Corporalioll of Delhi v. Ram KislulI/ Rohltlji. 
(1983) I SCC I; S.K. ViSI\'C/III!Ja/"{/1I v. KoyakulI)u. (1987)2 SCC 109; Slale of Bilwr v. Murac/ Ali Khall. 
(1988)4 SCC 655; Sit/le of Maha/"{/shlra v. Rcm, Narayall Pale!. 1991 Supp (2) SCC 704; C.K.P. 
ASSCIIlkully v. SWle. 1990 Cri U 362 (Ker HC). 
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process of court. It may quash the proceedings invoking the inherent power.I.N And. in 

cases where if it is satisfied that quashing of the impugned proceedings would secure 

the ends of justice the High Court may do SO.140 Where any criminal proceeding is 

instituted and continued in violation or in ignorance of any express legal bar such as 

absence of requisite sanction. etc. the High Court can quash the proceedings. In certain 

other cases even if the allegations in the first information report or in the complaint arc 

taken at their face value and accepted in their entirety do not constitute the offence 

alleged. The High Court can very well quash the proceedings because in such cases no 

question of appreciating evidence arises and it would be manifestly unjust to allow the 

criminal process continued against the accused. Though the allegations in the first 

information report or in the complaint do constitute the offence alleged yet there is no 

legal evidence adduced in support of the case or evidence adduced clearly or manifestly 

inconsistent with the accusation. the High Court may quash the proceedings. loll 

5.32 Superintendence over Court of Judicial Magistrates 

The High Court is duly bound to exercise its superintendence over all courts 

of Judicial Magistrates subordinate to it as to ensure that there is an expeditious and 

proper disposal of cases by such Magistrates. 142 

5.33 Jurisdiction to transfer cases 

The High Court may suitably transfer certain cases pending before any 

courts subordinate to it. if it is satisfied that 

I)Y R.P. Ka/lllr v. Sw/£' (If PilI/jab. AIR 1960 SC 866. 
1~lIlb;d; see also V.N. Sankarjee. 'Compounding of offences'. 2000 (2) KU (Jour) 13. 
I~I Merdhu Lilll"~'e v. S.".e of M"lwraslllr". (\ 91"7) 4 SCC 55 \. 
1~~The Code of Criminil\ Procedure. s.483. 
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I. a fair and impartial inquiry or trial cannot be had in any criminal court subordinate 

to it, or 

11. some question of law of unusual difficulty is likely to arise, or 

Ill. an order to transfer cases is required by any provision of the Code. or will tend to 

the general convenience of the parties or witnesses or is expedient for the ends of 

justice. l
.
n The High Court may so transfer cases either on the report of the lower 

court or on the application of a party interested or on its own initiative. Where both 

the criminal courts from which and to which the case is to be transferred. situate in 

the same session division the High Court can entertain an application for transfer if 

and only if an application for such transfer has been made to the Sessions Judge 

and rejected by him. 

5.34 Power in bail matters 

The High Court may in its discretion direct that any person accused of 

offence including non-bailable one's and in custody be released on bail. l-t-t It may impose 

any condition which it considers necessary when certain offences are involved. I
-t5 The 

High Court may also set aside or modify any condition imposed by a magistrate while 

14J Id. s.407( I); The scction further provides as to the particulars of the cases to hc transferred and Ill\: 
COUI1S from and to which such cases and appeals be transferred as follows: "( I) that any offence he 
inquired into or tried by any COllll not qualified under sections 177 to 185 (ooth inclusi vel. but in othcr 
respccts competent to inquire into or try such offence; (2) that any particular case or appeal or class of 
cases or appeals he transferred from a criminal eourt suoordinate to its authority to any other such 
criminal court of superior jurisdiction; (3) that any particular case be commilled for trial to a ((lUll of 
session; or (4) that any particular case or appeal be transferred to and tried before itself. 

144 Id. s.439( I )( a). 
14~ Ibid; Here as to the particulars of offences and conditions to be imposed a reference is made tll 

5.437(3). It provides: "When a person accused or suspected with imprisonment which may cxtcnd tll 
seven years or more or of an offence. under Chapter VI. Chapter XVI or Chapter XVII of thc Indian 
Penal Code (45 of 1860) or abetment of or conspiracy or allempt to commit any such offencc s 
released on bail under suh-sec.( I). the court may impose any condition which the court considcrs 
necessary-
(a) in order to ensure that such person shall allend in accordance with the conditions of thc hond 
executed under this Chapler. or 
(b) in order 10 ensure thal such person shall not commil an offence similar 10 the offence of which hc is 
accused or of the commission of which he is suspected. or 
(c) otherwise in Ihc interest of justice. 
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releasing any person on bail. 146 It may also direct that any person who has been released 

on bail be arrested and commit him to custody. 147 

5.35 Anticipatory bail 

The High Court may, upon application made by any person apprehending 

arrest on an accusation of having committed a non-bailable offence. direct that in the 

event of such arrest, he shall be released on bail.148 It may include such condition in 

such direction as it may think fit considering the factual situation of each case. 149 If such 

person is thereafter arrested without warrant on such accusation. and is prepared either 

at the time of arrest or at any time while in the custody, he shall be released on bail. ISO 

5.36 Reference 

The high Court is empowered to answer any reference made by any court 

subordinate to it. ISI Such a reference is made when certain situations exist and for 

certain specific reasons. The court making the reference must satisfy that a case pending 

before it involves a question as to the validity of any Act, Ordinance or Regulation. or 

I~h Id. s.439( I )(b). The proviso 10 the sub-seetion provides that before granting bail to person who is 
accused of an offence which is triable exclusively by the eourt of session or which though not so 
triable is triable. is punishable with imprisonment for life. the High Court has to give notice of the 
application for bail 10 the Public Prosecutor unless it is. for reasons to be recorded in writing. of 
opinion that it is not practicahle to give ·such notice. 

1~7Id. s.439(2); sec also Mo/wl/ Sil/g" v. VI/ioll Terri/ory. AIR 1978 SC 1095; J)dhi Adllll/. v. Sal/jllr 
Cal/dhi. AIR 1978 SC 1961. 

I~H Id. s.438( I); see B/u/gi/'{//hi Mcdlc//m/m v. State, (1975)41 CriU 619. 
I~~ Id. s.438(2); It can so impose conditions including-

(i) a condition that the person shall make himself available for interTogillion by a police oflicer as and 
when required; 
(ii) a condition that the person shall not. directly or indirectly. make any induccment. threat or promise 
to any person acquainted with the facts of the case so as to dissuade him from disclosing such facts to 
the cOUll or to any pol ice onicer; 
(iii) 1I condition tlmt the person shall not leave India without the previous permissioll of the court; 
(iv) such other condition as may be imposed under sub-section (3) of sec.447. as if the hail were 
granted under that section. 

1~lIld. s.438(3). 
I~I Id. s.396. 
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any provision contained in an Act, Ordinance or Regulation. 152 The determination of the 

question must be necessary for the determination of that c~se. 153 The court making the 

reference must be of opinion that such Act, Ordinance, Regulation or provision is 

invalid or inoperative, but has not been so declared by the High Court to which it is 

subordinate or by the Supreme Court. If all the situations exist, the court shall state a 

case setting out its opinion and reasons thereof and refer the same to the decision of the 

High Court. 154 

A similar reference may be made to the High Court for determining any 

question of law arising in a ca~e pending before the court making the reference. 

However, scope of this provision is. narrower and only a court of session or a 

Metropolitan Magistrate can make 'such a reference to the High Court. 155 

The High Court shall pass such orders as it thinks fit on the reference made 

to it and send a copy of such order to the court which made the reference to dispose of 

the cas~ in conformity with the order. 1.56 

5.37 Disciplinary jurisdiction 

The High Court has disciplinary jurisdiction over all courts subordinate to it 

under Article 235. The Government has no jurisdiction to take disciplinary action against 

i52ld, s.395( I). 
15) Ibid. 
1~4Ibid; "Exp/(matioll.- In this seclion, "Regulation" means any regulation as delined in the General 

Clauses Act. 1897 (10 of 1897). or in the General Clauses Aet of a State." The General Clauses AI:1. 
1897. s.3(50) provides: " 'Regulalion' shall mean a regulation made by the President under An.240 or 
the Constitution and shall include a regulation made by the President under An.243 thereor and a 
regulation made by the Central Government under the Government of India Act. 1870. or the 
Government of India Act, 1915. or the Government of India Act, 1935." 

mid, s.395(2). 
15~ Id. s.396. 
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any judge or such other presiding officer of a subordinate court. IS7 Rather the High Court 

alone is competent to exerdse disdp\\nary power against a )udge of the inferior com\. 

Any recommendation of the High Court to this effect shall be binding on the State 

Government. IS8 Similarly, the transfer of judges and presiding officers of the subordinate 

courts is within the power of the High Court and the Government has no power in this 

matter. IS9 However, the power of the High Court shall not extend to tribunals. 

5.38 Writ jurisdiction 

The High Court may issue any directions, orders or writs including writs in 

the nature of habeas corpus, mandamus, prohibition, quo warrallto and certiorari or 

any of them for enforcement of fundamental rights or for any other purpose.160 This 

power can be exercised against any person or authority including the Government 

within the territories in relation to which the High Court exercises jurisdiction. 161 The 

High Court may issue this power notwithstanding the power of the Supreme Court to 

issue writs for enforcement of the fundamental rights. 162 Not withstanding anything 

in Article 32 every High Court shall have power, throughout the territories in relation to 

which it exercise its jurisdiction. to issue to any person or authority, including in 

appropriate cases, any Government. within those territories directions. orders or writs. 

including writs in the nature of Habeas Corpus. Mandamus, Prohibition. QIIO-Warrauto 

157 SUite of W.B. v. Nril'elldrtl NtllII Bagcllee, AIR 1966 SC 447. 
I~K Slt/te of HtlryclIItI v. IlIder Parekll. AIR 1976 SC 1841. 
15¥ Article 235. SWte of ASSCIIII V. RtI"gcr MollCIlI/med, AIR 1967 SC 907. 
IIIIIThe Constitution of India. Art.22o( I). 
IM Ibid. 
1~2Ibid. AssisulII/ Co/lecwr, Cel/lral Excise v. i.H. IlIdlls/ries, AIR 1979 SC 1889: The High Court should 

be (;areful 10 be extremely circumspect in granting these reliefs espedally during the pendency of 
criminal investigations. The investigation of a criminal case is a very sensitive phase where Ihe 
investigating authority has to collect evidence from all odd corners and anything that is likely to thwan 
its course may inhibit the interest of justice. 
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and Certiorari or any of them, for the enforcement of any of the rights conferred by Part 

III and for any other purpose.1 63 

This power shall not be in derogation of the powers conferred on the 

Supreme Court by Clause (2) of Article 32.164 

5.39 Court of Session 

For every Sessions division the State shall establish a Court of Session 

which shall be presided over by a Judge appointed by the High Court. IM The High 

Court may also appoint Additional Sessions Judges and Assistant Sessions Judges to 

exercise jurisdiction in a Court of Session. 166 The Additional Sessions Judge or the 

Assistant Sessions Judge exercises .the powers of a Court of Session and his judgments 

and orders are considered as those of the Court of Session. 167 All Assistant Sessions 

Judges shall be subordinate to the Sessions Judge in whose court they exercise 

jurisdiction. 168 

Where the office of the Sessions Judge is vacant, the High Court may make 

arrangements for disposal of any urgent application which is, or may be. made or 

pending before such court by the Additional or Assistant Sessions Judge in the sessions 

division. If there is no Additional or Assistant Sessions Judge the High Court may 

I~J Article 226 ( I ). 
If>l Article 226 (4). 
1~~The Code of Criminal Procedure. 1973 s.9 (1) & (2). The explanation to the section provides that the 

term 'appointment' does not include the lirst appointment. posting or promotion of a person by the 
Government to any service. or post in connection with the affairs of the Union or of. a State. where. 
under any law such appointment. posting or promotion is required to be made by the Government. 

I"" Id. s. 9 (3). Sub-section (4) provides that the High Court may appoint the Sessions Judge of one 
sessions division as ,Ill Additional Sessions Judge of another division and in such case he may sit for 
the disposal of cases at such places in the other division as the High Court may direet. 

1~7 Ra/IIII v. Sit/le of RajaslllCln. 1978 Cri U 1276 (Raj HC); Gokarajll RC/IIg{/I"{yl/ v. Slale of A.P .. (191\1) 
3 SCC 132. 

IIIlIThe Code of Criminal Procedure, s. 10 (I). 
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arrange its disposal by a Chief Judicial Magistrate in the sessions division. 16
'1 Every 

such Judge or Magistrate shall have jurisdiction to deal with any such application. 170 

5.40 Jurisdiction of Sessions Court 

The Court of Session has original, appellate and revisional jurisdictions. 

Besides, it has power to transfer certain cases and to grant bail in certain cases. 

5.41 Original jurisdiction 

A court of session may try any offence under the Indian Penal Code. 171 

However, the first schedule appended to the Code clearly specifies what all cases are to 

be tried by the Court of Session. A sessions judge or additional sessions judge may puss 

any sentence authorised by law.172 However, any sentence of death passed by any such 

judge shall be subject to confirmation by the high Court. m An assistant sessions judge 

may pass any sentence authorised by law except a sentence of death or of imprisonment 

for life or of imprisonrnent for a term exceeding ten years. 174 

Ib'I Id, s. 9(5). 
17!1lbid. Qucliijicalioll: The Code does not provide any qualification for a person to be appointed as 

Sessions Judge. The Constilution stipulates the qualifications of a person for being appointed as 
Dislrict Judge under Art.233(2). The expression 'district judge' includes Sessions Judge. Additional 
Sessions Judge and Assistant Sessions Judge as per Art.236(a). Art.233(2) provides that a person not 
already in the service of the Union or of the State shall only be eligible to be appointed a district judge 
if he has been for not less than seven years an advocate or a pleader and is recommended by the High 
COUI1 for appointment. Art.233( I) would show that such an appointment shall be made by thc 
Governor of the State in consultation with the High Court exercising jurisdiction in relation to such 
Slate. There is an apparent incongruity between Art.233 r/w Art.236(a) and s.Y of the Code of Criminal 
Procedure. The Constitution provides for the appointment of district judge including sessions judgc by 
Ihe Governor of the state in consultation with the High Court. while the Code provides for the 
appointment of sessions judge be made by the High Court in the court established by the Statc 
Government. 

171 Id. s.26(a). 
In Id. s.28; The Indian Penal Code s.S3 provides 'punishments'. 
l7.1/bid 
17~ Id. s.28(3). 
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5.42 Appellate jurisdiction 

Any person convicted on a trial held by a metropolitan magistrate or 

assistant sessions judge or magistrate of the first class or of the second class in which a 

sentence of imprisonment upto seven years has been passed against him may appeal to 

the Court of Session. 175 Any person sentenced by a chief judicial magistrate in a caSl! 

forwarded to him by a Magistrate to pass sentence sufficiently severe. may appeal to thl! 

Court of Session. 176 Furthermore, any person convicted on a trial held by any of those 

courts, in respect of whom an order has been made or a sentence has been passed for 

failure to observe condition of the probation of good conduct, may appeal to the Court 

of Session. 177 Again, any person who has been ordered to give security for keeping the 

peace or for good behaviour, or who is aggrieved by any order refusing to accept or 

rejecting a security may appeal against such order to the Court of Session. m 

There is no appeal to the Court of Session from any subordinate court 

against a conviction passed on a plea of guilty except as to the extent or legality of the 

sentence. J7') There is no appeal to the Court of Session where a Metropolitan Magistrate 

passes only a sentence of imprisonment for a term not exceeding three months or of fine 

not exceeding two hundred rupees or of both. IRO Similarly. there is no appeal where a 

In Id. s.374(3)(a). 
m Id. s.374(3)(b); The rcferem;e is to s.325 which provides that whenever a Magistrate is of opinioll aner 

hearing the evidence for the prosecution and the accused. that the accused is guilty. and thill he ought 
to receive a punishment different in kind from. of more severe than. that which such Magistrate i~ 

empowered to inllict. he may record the opinion and submit his proceedings. and forward the accuseu. 
to the Chief juuicial Magistrate to whom he is subordinate. The Chief Juuicial Magistrate may. if he 
thinks lit. examine the parties and recall and examine any witness who has alreauy given evidence in 
the case anu may call for anu take further evidence. anu shall pass such juugment. sentence or oruer ill 
the case as he thinks lit. anu as is accoruing to law. 

177 Id. s.374(3)(c) anu s.360. 
IlK Id. s.373; s.117 proviues for giving security for keeping the peace or for g()(x.1 hehaviour. while s.121 

proviues for refusing to accept or for rejecting a security. 
IlY Id. s.375(b). 
IKU Id. s.376(b). 
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Magistrate of the first class passes only a sentence of fine not exceeding one hundred 

rupees or where in a case tried summarily, a magistrate passes only a sentence of fine 

not exceeding two hundred rupees.I!!1 

An appeal to the Court of Session is heard by the Sessions Judge or by an 

Additional Sessions Judge. I!!2 An appeal against a conviction on a trial held by a 

Magistrate of the second class may be heard and disposed by an Assistant Sessions 

Judge or a Chief Judicial Magistrate. 183 An Additional Sessions Judge, Assistant 

Sessions Judge or a Chief Judicial Magistrate hears only such appeals as the Sessions 

Judge of the division may, by general or special order, make over to him or as the High 

Court may, by special order, direct him to hear. 184 As an appellate court a court of 

session has all such powers as the High Court has in appeal against conviction. 

5.43 Rcvisional jurisdiction 

The revisional jurisdiction of the Court of Session is concurrent with that of 

the High Court.I!!S It can exercise this jurisdiction over all inferior criminal court situate 

within its sessions division and thus examine the correctness, legality or propriety of 

any finding, sentence or order, recorded or passed and the regularity of any proceedings 

of such inferior court. I!!6 

1Nl Id. s.376© & (d); The proviso to the section provides that an appeal may be hrought against any 
sentence if any other punishment is combined with it. but such sentence shall not he appcalahle merely 
on the ground-
(i) that the person convicted is ordered to furnish security to keep the peace; or 
(ii) that a direction for imprisonment in default of payment of line is included in the sentence; or 
(iii) that more than one sentence of line is passed in the case. if the total amount of the line imposed 
does not exceed the amount hereinbefore spccilied in respect of the case. 

1Nl Id. s.381 (I). 
IN) Id. proviso to s.381 ( I ). 
IN~ Id. s.381 (2). 
IN~ Id. s.397. 
INh Ibid. 
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The Court of Session may exercise all or any of the powers which the High 

Court may exercise in the matter of revision. ls7 An additional sessions judge has and 

may exercise all the powers of a sessions judge in respect of any case which may be 

transferred to him by or under any general or special order of the sessions judge. IXI' 

S.44 Jurisdiction to transfer of cases and appeals 

A court of session may transfer any particular case from one criminal court 

to another in its sessions division when it is expedient for the ends of justice.IXl) It may 

act either on the respect of the lower court or on the application of a party interested. or 

on its own initiative. 190 It may withdraw any case or appeal from. or recall any case or 

appeal which he has made over to any assistant sessions judge or chief judicial 

magistrate subordinate to him. Il)l Similarly. it may recall any case or appeal which he 

has made over to any additional sessions judge at any time before the commencement of 

the trial of the case or of the hearing of the appeal. 

In dealing with the cases or the appeal so withdrawn or recalled. the Court 

of Session may try or hear itself or make over to another court for trial or hearing as the 

19' case may be. -

S.4S Jurisdiction in hail matters 

In the matter of regular bail and anticipatory the jurisdiction of the Court of 

Session is concurrent with that of the High Court. 193 

IMl Id. s.399 r/w s.40 I. 
IMM Id. s.400. 
IMY Id. s.408( I ). 
IYllld. sub-scc.(2). 
IYI/cI. s.409( I). 
IY~ /cl. s.409(3). 
IY) Sce ss.438 muJ 439. 
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5.46 Court of Judicial Magistrate 

The courts of judicial magistrate are established by the State Government 

after consultation with the High Court. 194 The High Court appoints the Magistrates to 

preside those courts. 195 The Government so establishes as many Courts of Judicial 

Magistrates of the first class and of the second class as it specifies at such places In 

every district not being a metropolitan area. 196 

Similarly the Government may establish one or more Special Courts of 

Judicial Magistrates of the first class or of the second class for any local area to try any 

particular case or particular class of cases. The consultation with the High Court is 

mandatory for this purpose as well. 197 Where any such Special Court is established. 

other than court of Magistrate in the local area shall have jurisdiction to try any such 

cases or class of cases. 19H 

5.47 Chief Judicial Magistrates 

The High Court appoints a Judicial Magistrate of the first class to be the 

Chief Judicial Magistrate in every district not being a metropolitan area. llJ9 Similarly the 

High Court may appoint any Judicial Magistrate of the first class to be an Additional 

I~~ Id. s.11 (I). 
I~~ Id. s.11 (2); The Law Commission of India. 41 SI Report on the Code of Criminal Pnx:edure. 1898. vol. 

I. p.22. para 23 ohserved: "The separation of the execution from the judiciary will he effective only 
when the judicial magistrates arc hrought under the control of the High Court and this can he readily 
achieved by action under article 237 of the Constitution." The observation in pant 2.24 is also \(l ne 
nOled: "It will he ohserved that .... the power to determine the number of courts of Judicial Magistl"iltcs 
of either class and their location is left to the State Govemmelll since it will have to take illlo acwlInl 
various administrative and linancial considerations. The State Governmelll. may however. is retjllin:d 
to exercise this power in consultation with the High Court in order thm an adetjume numher of 
magistrates' cOUlls is established in all districts and at suitable places." 

1~~/d. s.II(I). Sub-section (3) provideS that the High Court may confer the powers of a Judicial 
magistrate of the first class or of the second class on any member of the Judicial Service of the Statc. 
functioning as a Judge in a civil court when it appears to it to be expedient or necessary. 

1~7 Id. proviso to s.11 (I). 
I~M Ibid. 
1'I'Ild. s.12( I ). 
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Chief Judicial Magistrate?)O The Additional Chief Judicial Magistrate has all or any of 

the powers of a Chief Judicial Magistrate as the High Court may direct. 101 

5.48 Sub Divisional Magistrate 

The High Court may designate any Judicial Magistrate of the first class in 

any subdivision as the Sub Divisional Magistrate and relieve him of the responsibilities 

. . '0' as occasIOn reqUJres.- -

5.49 Special Judicial Magistrates 

The Special Judicial Magistrates are appointed by the High Court when the 

Central or the State Government request to do SO.203 Such magistrates are appointed for 

such term not exceeding one year at a time as the High Court by general or special order 

direct. 204 Such appointment is done by conferring upon a duly qualified person who 

holds or has held any post under the Government, all or any of the powers conferred or 

conferrable on a Judicial Magistrate of the first class or the second class in respect to 

particular cases or to particular classes of cases in any local area not being a 

metropolitan area. 205 The High Court may empower a Special Judicial Magistrate to 

exercise the powers of a Metropolitan Magistrate in relation to any metropolitan area 

'd h' I I" d" 'Ob outSI e IS oca JUriS Ictlon.-

llMI Id. slIh-sec.(2). 
llll/bicl. 
lll2 Id. slIb-sec.3(a). 
lll.1 Id. s.13( I ). 
211-1 Id. s.13(2). 
lll~ Id. s.13(1): The proviso provides that the High Court may specify the qualilication or experielHx 

required for a person to he so appointed as Special Judicial Magistrates. hy its nlles. 
llll> Id. s.13(3). 
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5.50 Jurisdiction of Magistrates 

The Judicial Magistrates may try all offences under the Indian Penal CoJ~ 

which are shown in the First Schedule of the Code as triable by i1. 207 They are also 

competent to try the offences punishable under any other Statute if such Statute so 

empowers them. 10x The COllrt of Chief Judicial Magistrate may pass any sentem:~ 

authorised by law except a sentence of death or of imprisonment for life or of 

.. f d' 109 Impnsonment or a term excee mg seven years.-

The Court of a Magistrate of the first class may pass a sentence of 

imprisonment for a term not exceeding three years or of fine not exceeding fivl: 

, 10 • 
thousand rupees or of both.- The Court of a Magistrate of the second class may pass a 

sentence of imprisonment for a term not exceeding one year. or of fine not exceeding 

one thousand rupees: or of both.m The powers of the Courts of Chief Metropolitan 

Magistrate and Metropolitan Magistrate are same as that of the COllrts of Chief Judicial 

Magistrate and Judicial Magistrate of the First Class respectively.212 

Besides these courts may award such term of imprisonment m default of 

payment of fine as is authorised by law.m 

~117 Id. s. 26. 
~IIK Ibid. 
~ .. , Id. s.29(1). 
~lIIld. s.29C). 
~"/d. s,29(3), 
~I~ Id. s.29(4), 
~I.lld. s.30; h provides that (I) The Court of a Magistmte may award such tenn of imprisonmenl in defaulI 

of line as is aUlhorised hy law: 
Provided thal the lerm-
(a) is not in excess of the powers of the Magistrale under Seetion 29; 
(b) shall not. where imprisonment has heen awarded as part of the suhstilllli ve scntence. exceed onl'
fourth of the term of imprisonment which Ihe Magistrale is compelelll to inllict as punishment for Ihe 
offence otherwise than as imprisonmcnl in defaull of payment of the line. 
(2)Thc imprisonmcnt awarded undcr Ihis seclion may he in addition to a suhstantivc scntcnce 01 

imprisonmenl for thc maximum tcrm awarded by Ihe Magistrale under section 29," 
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When a person is convicted at one trial of two or more offences the COllrt 

may sentence him for sllch offences to the several punishments prescribed thcn:for 

which such court is competent to inflict. Such punishment when consisting of 

imprisonment to commence the one after the expiration of the other in such order as the 

court may direct, unless the court directs that such punishments shall run 

concurrently.214 However this is subject to the provisions of the substantive law.w 

5.51 Local jurisdiction of Judicial Magistrates 

Subject to the control of the High Court. the Chief Judicial Magistrate may. 

from time to time, define the local limits of the areas within which the Judicial 

Magistrates may exercise all or any of the powers with which they might be invested 

under the Code. But if the jurisdiction and powers of a Judicial Magistrate are not so 

defined. they shall extend throughout the district. 216 

5.52 Sentence in cases of conviction of several offences at one trial 

When a person is convicted at one trial of two or more offences. the Court 

may. subject to the provisions of Section 71 of the Indian Penal Code (45 of 1860), 

sentence him for such offences. to the several punishments prescribed therefor which 

such Court is competent to inflict. such punishment when consisting of imprisonment to 

commence the one after the expiration of the other in such order as the Court may 

direct. unless the Court directs that such punishments shall run concurrently. 

In the case of consecutive sentences. it shall not be necessary for the Court 

by reason only of the aggregate punishment for the several offences being in excess of 

,I~ Id. s.31. 
mThe Indian Penal Code. s.71. 
,I~ Id. s. 14. 
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the punishment which it is competent to inflict on conviction of a single offence. to send 

the offender for trial before a higher court. However, in no case such person shall be 

sentenced to imprisonment for a longer period than fourteen years. Moreover. the 

aggregate punishment shall not exceed twice the amount of punishment which the Court 

is competent to intlict for a single offence. For the purpose of appeal by a convicted 

person the aggregate of the consecutive sentences so passed against him shall be 

deemed to be a single sentence. 

5.53 Procedure when Magistrate cannot pass sentence sufficiently severe 

Whenever a Magistrate is of opinion that the accused is guilty. and that the 

ought to receive a punishment different in kind from, or more severe than. that which 

such Magistrate is empowered to inflict or, being a Magistrate of the second class. is of 

opinion that the accused ought to be required to execute a bond under section 106. he 

may record the opinion and submit his proceedings, and forward the accused. to the 

Chief Judicial Magistrate to whom he is subordinate. 

When more acclIsed than one are being tried together. and the Magistrate 

considers it necessary to proceed ~s required above in regard to any of such accused. he 

shall forward all the accused. who are in his opinion guilty, to the Chief Judicial 

Magistrate. 

The Chief Judicial Magistrate to whom the proceedings are so submitted 

may. if he thinks fit. examine the parties and recall and examine any witness who has 

already given evidence in the case and may call for and take any further evidence. and 

shall pass such judgment. sentence or order in the case as he thinks fit. in accordance 

with law. 
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S.S4 Subordination of Judicial Magistrates 

Every Chief Judicial Magistrate shall be subordinate to Sessions Judge; and 

every other Judicial Magistrate shall. subject to the general control of the Sessions 

Judge, be subordinate to the Chief Judicial Magistrate.m The sub-divisional Judicial 

Magistrate also. subject to the general control of the Chief Judicial Magistrate, shall 

have and exercise such powers of supervision and control over the work of the Judicial 

Magistrates (other than Additional Chief Judicial Magistrate) in his sub-division as the 

High Court may speci fy. 21X 

S.SS Courts of Metropolitan Magistrates 

As in a district. every metropolitan area will have almost a parallel set-up of 

Judicial Magistrates. In every metropolitan area, the State Government may. after 

consultation with the High Court. establish courts of Metropolitan Magistrates at such 

places and in such number as it may specify.21!) The presiding officers of such courts 

shall be appointed by the High Court. and the Jurisdiction and powers of every such 

magistrate shall extend throughout the metropolitan area.120 Likewise, in every 

metropolitan area, the High Court shall appoint a Metropolitan Magistrate as Chief 

Metropolitan Magistrate. It may similarly appoint an Additional Chief Metropolitan 

Magistrate and such Magistrate shall have all or any of the powers of a Chief 

Metropolitan Magistrate as the High Court may direct.111 

~ 17 S. 15 (I). 
~IK S. 12 (3). 
~IY S. 16 (I). 
~~IIS. 16 (2) (3). 
~~I S. 17. 
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5.56 Subordination of Metropolitan Magistrates 

The Chief Metropolitan Magistrate and every Additional Chief Metropolitan 

Magistrate shall be subordinate to the Sessions Judge. Every other Metropolitan 

Magistrate shall. subject to the general control of the Sessions Judge. be subordinate to 

the Chief Metropolitan Magistrate.m For the purposes of this Code. the High Court 

may define the extent of subordination, if any. of the Additional Chief Metropolitan 

Magistrates to the Chief Metropolitan Magistrate.22J 

5.57 Executive Magistrates 

Executive Magistrates are appointed for performing magisterial functiolls 

allotted to the Executive. This becomes essential while implementing the policy of 

separation of the Judiciary from the Executive. In every district and in every 

metropolitan area. the State Government may appoint as many persons as it thinks fit to 

be Executive Magistrates and shall appoint one of them to be the District Magistrate.~~~ 

The State Government may also appoint any Executive Magistrate to be an Additional 

District Magistrate who shall has such of the powers of a District Magistrate as may be 

directed by the State Government.225 Further, the State Government may place an 

Executive Magistrate in charge of a sub-division and such magistrate shall be called as 

I S b d· .. I M' "6 t le u - I vIsion a aglstrate.--

In some States. partic.uIarly in some metropolitan areas. the practice of 

conferring on a Commissioner of Police some magisterial powers of an executive nature 

!!!s. Il) (I). 

!!.IS. Il) (2). 

!!~S. 20 (I). 
~~~ S. 20 (2). 
!!"S. 20 (4). 
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has been already in vogue. This well established and smoothly operating arrangement. if 

authorised by any law, has been allowed to continue. 227 

5.58 Courts under other statutes 

Besides the courts established under the Constitution and the Code, the 

courts constituted under certain statutes such as the Juvenile Justice Act, the Prevention 

of Terrorism Act, 2002 are also coming under the expression 'criminal courts' for all 

the purposes of the Code. The jurisdiction and powers of such courts are provided under 

the concerned statutes. 

m S. 20 (5): M.Nara.\'lIIu/ Swam.\' v. Stale ofT.N .• 1984 Cri U 1583 (Mad HC). 
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CHAPTER 6 

INVESTI G A TI ON 

Investigation is one of the important pretrial stages in the administration of 

criminal justice. I It is basically an art of unearthing hidden facts with the purpose of 

linking up different pieces of evidence for the purpose of successful prosecution. 2 It 

means a systematic, minute and thorough attempt to learn the facts about something 

complex or hidden and it is often formal and official3
• 

Section 2(h) of the Code of Criminal Procedure4 provides: 

'''investigation' inc1 udes all the proceedings under this Code for the 

collection of evidence conducted by a police officer or by any person (other 

than a Magistrate) who is authorized by a Magistrate in this behalf." 

The definition as such is not comprehensive or exhaustive. The Codes. 

which were previously in force also, contained the same definition.5 The definition 

I The Law Commission of India. 37th Report on the Code of Criminal Procedure. 1898. p.3. 
The Law Commission of India. I 54th Report on the Code of Criminal Procedure. 1973. Chapter 11. para 
2. This paragraph opens with the sentence: "Investigation of crime is a highly specialised process 
requiring a lot of patience. expertise, training and clarity about the legal position of the specilk 
offences and subject maller of investigation and socio-economic faetors." 

) Haml)'II's Ellcyclopedic Word Dictiollary, 1972, p.836; Liberty Oil Mills v. Vllioll (~r IlIdia. AIR 1984 
SC 1271 at 1283: " 'investigation' means no more than the process of collection of evidence or Ihe 
gathering of materiaL"; Krislll1a Swami v. V.I., (1992)4 SCC 605 at p.646. per K Ramaswamy. J. 
(descending). lays down: "investigation is the discovery and collection of evidence to prove the charge 
as a fact or disproved." Slate v. Pareswar Ghasi, AIR 1968 Ori 20 at p.24. lays down: "investigation in 
its ordinary dictionary meaning is. in the sense ascertainment of facts. sifting of materials and scarch 
for relevant data." 
The Indian Evidence Act. 1872. s.3 provides: " 'fact' means and includes.-
(I) anything. state of things. relation of things, capable of being perceived by the senses; 
(2) any mental condition of which any person is conscious." 

4 The Code of Criminal Procedure. 1973; The Indian Evidence Act. 1872. s.3 provides: " . Evidence' 
means and includes-
(I) all statements which the Court permits or requires to be made before it by witnesses. in relation 10 

mallers of fact under imluiry; such statements are called oral evidence. 
(2) all documents produced for the inspection of the Court; such documents are called dOCUmelllal)' evidcnce." 

I It is the verbatim reproduction of the detinition provided under the Code of Criminal Procedure, 1882 
(Act 10 of 1882). sA(b) and the Code of Criminal Procedure, 1898 (Act 5 of 1898). sA( 1)(2). 
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conveys two ideas of radical importance: (i) the collection of evidence by the 

proceedings prescribed and (ii) which to be done by a police officer or by a person. 

other than a magistrate. who is authorized by a magistrate to do so.n 

Articulating the procedural scheme set up by the Code. the Supreme Court 7 

declared that the investigation of an offence generally consists of: 

(I) Proceeding to the spot. 

(2) Ascertainment of the facts and circumstances of the case. 

(3) Discovery and arrest of the suspected offender, 

(4) Collection of evidence relating to the commission of the offence which may consist 

of: 

(a) the examination of various persons (including the accused) and the reduction 

of their statements into writing, if the officer thinks fit. 

(b) the search of places or seizure of things considered necessary for the 

investigation or to be produced at the trial, and 

(5) Formation of the opinion as to whether on the materials collected there is a case to 

place the accllsed before a magistrate for trial. and if so, taking the necessary steps 

for the same by the filing of a charge- sheet under s.173. H 

(> A.R. Biswas, B.B. Mitra Oil the Code of Crimill(/I Procedllre, 1973. p.149. Scc also Directorate (1/ 
Ellforcemellt v. Dee/llIk MlI/llIjllll. AIR 1994 SC 1775. 

7 H.N.Nishbllcl v. St{//e (~r De/hi, AIR 1955 SC 196. See also C/wt/wklltty v. 5.1. (!/ Po/ice, 19XX SCC 
(Cri) 549. 

K S.N./Jose v. State o/Bi/wr. (1968)3 SCR 563: The "proceedings under this Code" are live in numhcr. 
And the "collection of evidence", that is step No.4. is only one of the live-fold proceedings. It may hI.' 
noted, however, that an investigation is one and indivisible. A permission enables the officcr 
concerned not only to lay a trap but also to hold further investigation (pp. 566 & 567). 
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6.1 Commencement of investigation 

An officer in charge of a police station9 can initiate investigation: 

(I) on recei ving information as to the commission of any cognizable offence. 10 

(2) otherwise he has reason to suspect the commission of any cognizable offence. II or 

(3) upon the order of a magistrate empowered to take cognizance of any offence under 

section 190 of the Code. 12 

6.2 Classification of offences and power to investigate 

The Code classifies various offences 13 and cases into cognizablel-l and non-

cognizable 15 ones and confers power to police to arrest without warrant for the purposes 

of cognizable offences and cases 16. The same classification is made the basis to 

Y The Code of Criminal Procedure, 1973. s.2(0) provides: .. 'officer-in-charge of a police station 
includes, when the officer-in-charge of the police station is absent from the stmion-house or umlhle 
from illness or other cause to perform his duties, the police oflicer present HI the station-house who is 
next in rank to such officer and is above the rank of constable or. when the State Governmelll so 
directs. any olher police oflicer so presenl." 
S.2(s) provides: .. 'police slalion' means any posl or place declared generally of specilieally by Ihe 
Slale Governmenl, 10 he a policeslalion. and includes any local area specilied by Ihe Slille 
Governmenl in Ihis hehillf." 
The officer in chilrge of Ihe police slalion should have lerrilorial jurisdiclion in Ihill area where Ihe 
offence is occurred. If he has nOI. on receiving informalion. he should not regisler Ihe FIR. hUI should 
wrile in Ihe Daily Diary Reg. No. 11 of Ihe police slalion. or on a separale sheel and forward il 10 Ihe 
officer in charge of Ihe police slalion in whose jurisdiclion Ihe offence is occurred. 

III Id. s.157 (I). See also ill/m n.14. 
11 Ibid. see also Jayclllli/a/ Jagjil'(//l MlIlji alld Ors. v. Emperor. AIR (31) 1944 Bom 139. 
12 Id.s.156 (3). 

I~ Id. s.2(n). 11 provides: " 'offence' means any acl or omission made punishilhle hy ilny law for Ihe time 
being in force and includes any act in respect of which a complaint may he milde under the CillIlc 
Trespass Act. 1871 (Act I of 1871). section 20." See also the Indian Penal Code. 1860. s.40 ;\I1d Ihe 
General Clauses Act. 1897. s.3(38). 

I~ Id. s.2(c). 11 provides: " 'cognizahle offence' meilns an offence for which. and 'cognizahle case' meilns 
a case in which. a police officer may •. in accordance with the First Schedule or under ilny othcr law for 
the time being in force. ilrrest without warrant". 

I~ Id. s.2(1).1I provides: " 'non-cognizilble offence' means an offence for which. and 'non-cognizahlc 
case' means a case in which, a police oflieer has no authority to arrest without warrant." 

I~ Generally speaking, all serious offences are considered as cognizable. The seriousness of the offcncl' 
depends upon the maximulll punishment provided for the offence. Suhjecl 10 certain reasonahlc 
exception offences punishahle wilh imprisonment for not less than three years arc taken as serious 
offences and arc llIi1de cognizahle. 11 js the responsibilily of the State (and hencc the police) 10 hring 
Ihe offender to juslice in Ihe cases involving cognizable offences. 

Cochill Ulliversity of Sciellce alld 1'ecJ/lwloKY 



Scllool 11/ Legal Stlldies 165 

determine the police officer's power as to investigation. Any officer in charge of a 

police station thus has power to investigate any cognizable case without an order of a 

magistrate. 17 The court cannot interfere with this power, for the court's function begins 

only when a charge is preferred before it not until then. IS The police have no power to 

investigate a non-cognizable case without the order of a competent magistrate. 1<) 

Whenever a police officer is ordered by a magistrate to investigate a non-cognizable 

case, he may exercise the same powers in respect of investigation (except the power to 

arrest without warrant) as a police officer-in-charge may exercise in a cognizable case. 20 

Where a case involves two or more offences of which at least one is cognizable, it shall 

be deemed to be a cognizable case despite that other offences involved are non-

cognizable. 21 For all these purposes 'magistrate' means 'judicial magistrate,.n 

6.3 Investigation on receiving information 

In most of the cognizable cases, usually investigation is initiated on receiving 

infonllation by police officer-in-charge of a police station. In such cases celtain procedures 

shall be complied with as to recording of the infonnation so received and lodging of the first 

17 Id, s.156 provides: "( I) Any officer-in-charge of a police slalion may wilhoullhc order of a Magislrale. 
invesligme any cognil.ahle case which a court having jurisdiclion over Ihe local area wilhin Ihe limil~ 
of such sHllion would have power 10 inquire inlo or Iry under Ihe provisions of Chapler XIII. 
(2) No proceeding of a police oflker in any such case shall al any slage he called in queslion on Ihe 
ground Ihal Ihe case was one which such oflker was not empowered under Ihis seclion 10 invesligale. 
(3) Any Magislrale empowered under seclion 190 may order such an invesligalion as ahove memioned." 

IN Ibid, Elllf/e/'(}/, v. Kh. NlI:i/' Alwllled, AIR 1945 PC 18; Ihe Law Commission of India, 41 SI Report, page 
67, para 14.2. Sec also H.N.Rishbl/d v. Slate 0/ Delhi, AIR 1955 196; Slate o/W.IJ. v. S.N.BlIsik, AIR 
1963 SC 447; Ablii//lI//dc/II Jh" v. Di//esh Mishra, AIR 1968 SC 117; S.N.SIW/'lIIlI v. Bipe// KIIIII{//·. 

(1970) I SCC 653; Slate o/IV.IJ. v. SlIlIIlmt Lal. AIR 1985 SC 195. 
I~ Id, s.155(2) r/w. s.3( I )(a) provides Ihal a police officer has neilher Ihe dUly nor Ihe power hI 

invesligale Ihe cases involving only non-cognizable offences wilhoul Ihe aUlhorilY conferred hy a 
judicial magislrale. Barring certain exceplions, Ihe non-cognizahle offences arc considered more in Ihe 
nalure of privale wrongs and Iherefore Ihe colleclion of evidence and Ihe proscclllion of Ihe offender 
are lefl 10 Ihe inilimive and crforts of privale cilizens and Ihe Slale is not responsihle 10 invesligale and 
prosecule in such cases unless olherwise ordered by Ihe eompelenl judicialmagislr;lle. 

111 Id • .1'.155(3). 
11 Id. s.155(4). 
11 Id, s.3( I); See alsoIJ(I(e.nl'{l/' Si//g" v. Slate 0/ Bilwr, 1992 CriU 2122 (Pal). 
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infonnation report. In the second and third means of initiation of investigation no such 

procedure pertaining to the first infonnation report need be followed. 23 

6.4 Information to police 

Any person can give information to the police as to the commission of a 

cognizable offence.24 It shall be given to an officer in charge of a police station in 

whose jurisdiction the offence has been committed. 2s The information can be given 

either orally or in writing. 26 If given orally, it shall be reduced to writing by such officer 

in charge or under his direction, and be read over to the informant.27 Every such 

information whether given in writing or reduced to writing shall be signed by the person 

giving il. 2
!! The substance thereof shall be enlered in a book lo be kepl by such officer in 

such form as the Slate Governmenl may prescribe in lhis behalf.21) 

A copy of the information so recorded shall be given forlhwilh, free of cost 

lO the informant.3o Any person aggrieved by a refusal on the parl of the police officer in 

charge lO record the information as lO the commission of a cognizable offence may send 

Z.l Liberty Oil Mills v. Union of India. AIR 1984 SC 1271 at 1283. 
24 Generally speaking it should be the duty of every citizen to report to the authorities any crime. whidl 

he knows to have been commilled. How'ever minor offences arc not usually coming within the scope or 
this duty. Section 39 imposes a duty ~m every person who is aware of the commission of. or of the 
intention of any othcr person to commit certain offences. Moreover. section 40 casts a duty on village
ofliccrs and villagc-residents to report certain maller to the police or to the magistratc. 

~~ M. s.154( I): If the police oITicer-in-charge has no territorial jurisdiction. he shall not register the FIR 
Oil rcceiPl lhcrcof. ralhcr hc has lo wrile il in the Daily Diary Reg, No.11 or the Police Slalion or Oil a 
separale sheet and forward il lO the police officer-in-chargc of police station III Il'hosc jurisdiclioll lhl' 
ol'icnce has been (01111111 lied, 

2" 'bid 
271bid 
ZK Ibid. 
zy Ibid; The book so prescribed is called Daily Diary or Roznamcha Reg. No.2. According to the Indian 

Police Act. 1861 (Act Y of 1861). s. 44, Daily Diary is required to be kept for recording therein all 
complaints and charges preferred. the names of the complainants, the offence charged. the weapons or 
property taken from their possession and names of witnesses who shall have heen examined. The hook 
in which the suhstance of the information is entered is called 'station diary' or 'general diary'. 

,111 Id. s.154(2). 111erc W,L~ no such a provision in the 1898 Code. It h,L~ been illlroduced in thc present C<xJe in 
pursuance of the recommendation of the Law Commission of India vide its 41'" Repol1. vol.l. p.68. para 14 . .1. 
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the substance of such information. in writing and by post to the Superintendent of Police 

concerned.31 The Superintendent shall either investigate the case himself or direct an 

investigation to be made by any police officer subordinate to him. in the mannl!r 

provided by the Code. if satisfied that such information discloses the commission of a 

cognizable offence. Such officer conducting investigation shall have all the powers of 

an officer in charge of the police station in relation to that offence .. l2 

The statement so recorded is usually mentioned in practice as the first 

information report or popularly abbreviated as FIR. The object of the first information 

report is to set the criminal law in motion.33 When information is given to a police 

officer-in-charge as to the commission of a non-cognizable offence. he shall enter or 

cause to be entered the substance of the information in a book prescribed for this 

purpose and shall refer the informant to the magistrate for the police lack power to 

investigate non-cognizable case w'ithout an order of a magistrate. 34 

6.5 Report to magistrate 

Wherl! a reasonable suspicion of the commission of a cognizable offence 

exists. whetha on thl! basis of the first information report or on any other information of 

the police. the officer in charge must immediately send a report of the circumstancl!s 

creating the suspicion. to a magistrate having jurisdiction to take cognizance of such an 

offence on a police report..l5 The law envisages to keep the magi stratI! informed of the 

.11 Id. s.154(3). 
)1 Ibid. 
)) Ht/sib v. Sltlle of Bill"r. 1972 CriU 233. al p.236. Somelimes il may happen Ihal more Ihan one person 

go al or aboul Ihe same lime and make slalemenl 10 Ihe police aboul Ihe same cognizahle offence. In 
such a silualion Ihe police officer will have 10 use common sense and record onc of Ihe slalemenls a~ 
Ihe FIR . 

. 14 Id. s.155( I ) & (2). 
)~ Id. s.157(1). 
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investigation. but he is not authorized to interfere with the actual investigation or to 

direct the police how that investigation is to be conducted. 36 

6.6 Pmcccding to spot 

The police officer in charge shall then proceed in person. or shall depute hi:-

subordinate officer. not below the rank prescribed by the State Government in this 

behalf. to proceed to the spot for further proceedings.37 It is however not necessary for 

the police officer in charge to proc~ed in person or depute a subordinate officer to make 

an investigation on the spot in two circumstances. Firstly. when the information as to 

the commission of the offence is given against any person by name and the case is not 

of a serious nature .. ~x The police ip such a case is required to state in his report to the 

magistrate his reasons for not proceeding to make an investigation on the spot/J 

Secondly. when it appears to the police officer in charge that there is no sufficient 

ground for entering on an investigation.4o As in the earlier case the police officer is 

required to state in his report to the magistrate his reasons for not prO<.;eeding to 

investigate the case. He is further required to notify immediately to the informant. if 

3~ The Law Commission of India. 41 SI Report, vol.l, p.67, para 14.1. Failure to send a report to th.: 
magistrate as required hy the provision is a breach of duty and may go to show that the investigation in 
the case was not just. fair and forthright and that the prosecution case must he looked at with gr.:al 
suspicion. However. the non-compliance of ss.154 and 157 does not wnstitute a ground \() throwaway 
a prosecution case hut it does emerge ;IS a factor to be seriously reckoned with while apprcciating th.: 
entire evidence. lis non-observance is bound to suffer some adverse inference against the prosecution. 
See Ma/wbir Sil/gh v. Sw/e. 1979 CriU 1159' (Del HC); Gahrie! Re. 1977 CriU 135 (Mad HC): 
V.A. View/" III/II/(/I/lle! v. Sw/e of T.N., 1991 CriU 2014 (Mad HC). The time at which the report is 
received by the magistrate concerned goes a long way in coming to the proper conclusion as to time at 
whkh the FIR might have heen wrillen, lodged or registered. See SII'aral/ Sil/g" v. Sw/£'. 1981 C'riLJ 
364 (P&I-I HC); K(IIlIa/ji/ Sillg" v. S/(//e of PilI/jab. 1980 CriU 542 (P&H HC): Pal" Sillg" v. S/a/l' of 

PilI/jab. (1972) 2 SCC 640 . 
• 17 The Code of Criminal Procedure. 1973. s.157( I) . 
. IN Id. s, 157( I). proviso (a) . 
. W Id, s.157(2). If the police officer makes a wrong assessment as to the seriousness of the .:ase. th.: 

superior police oftker through whom the report is sent to the magistrate, can always give appropriat.: 
directions to the officer in charge of the police station to set right the course of his action. 

~II Id, s.157(1). proviso(b). 
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any, In the manner prescribed by the State Government, the fact that he would not 

investigate the case or cause to be investigated.41 

6.7 Ascertainment of facts and circumstances 

The police officer conducting investigation on proceeding to the spot shall 

prepare a detailed statement ascertaining the facts and circumstances of the sport where 

the cognizable offence is alleged or is informed to have been committed. The statement 

is popularly called as scene mahazar. 

6.8 Inquest 

Inquest is the ascertainment of the cause of death when it is homicidal. 

suicidal or accidental.42 Its object is merely to ascertain whether a person has died under 

sllspiciolls circumstances or has suffered an unnatural death and if so what is the 

apparent cause of death. The question as to how the deceased was assaulted or who 

assaulted him or under what circumstances he was assaulted does not come within the 

scope of inquest.4.~ An officer-in-charge of a police station or some other police offi<.:er 

specially empowered by the State Government holds inquest in cases where a person 

has committed suicide or has been killed by another or by an animal or by machinery or 

by an accident, or has died under circumstances raising a reasonable suspicion that some 

~I Id. s.157(2). This would enable the informant to approach a magistrate or a superior police officer for 
redress. if he feels aggrieved by the view taken by the police officer in charge. As the report to the 
magistrate is to pass through the superior police oflicer. he can issue appropriate instruction to the 
station house officer. By virtue of section 159 the magistrate may direct an investigation or may ,11 

once proceed. or depute any magistrate subordinate to him to proceed. to hold a preliminary inquiry 
into, or otherwise to dispose of the case in the manner provided in the Code. 

~2 Sol/(J/li ·s. The Code o/Criminal Procedure, 1973. 171h ed .• vol.ll p.1413; Pmrid: Devlin. 'The Crilllilllll 
Prosecution in Enghllld, 1960, p.3: 11 is to investigate death. an incident which deserved particular 
allention because it was an especial source of profil. 

~J Pedda NaraywIlI v. Stale of A.P., (1975)4 SCC 153; Basil Ali v. Stale of M.P.. 1976 Cri U 776 (M l' 
HC). In Budhish ClulIldra v. SllIIe ofU.P .. 1991 CriU 808 (All HC). it has heen held that the lapses in 
filling up the inquest form do not destroy the prosecution case. However the Supreme Court in 
1al",rlal Das v. SllIIe (~r Ori.l'.I'a. (1991) 3 SCC 27 has held since the circumstances that the deceascu 
was last seen in the company of the accused was not mentioned in the inquest report. the S;Ulle is lUll 

estahlished heyond reasonahle doubl. 11 is apparent that the section does not admit this inlerpretatioll. 
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other person has committed an offence.44 Any district magistrate or sub-divisional 

magistrate and any other executive magistrate specially empowered in this behalf by the 

State Government or the district magistrate holds inquest as mandatory when any person 

dies while in the custody of the police or the case involves suicide or death of a woman 

within seven years of her marriage in any circumstances raising a reasonable suspicion 

that some other person committed an offence in relation to such woman.-l5 Any sUl.:h 

magistrate has discretion to hold an inquest either instead of, or in addition to, the 

investigation held by the police officer.46 In the cities of Bombay and Calcutta inquest is 

held by the coroner.47 

6.9 Inquest by police 

The police officer on receiving information as to any death, warranting 

inquest, shal1 immediately give intimation thereof to the nearest executive magistrate 

empowered to hold inquests and proceed to the place where the body of such deceased 

is.48 He shall there make an investigation, in the presence of two or more respectable 

inhabitants of the neighbourhood and draw up a report of the apparent cause of death. 

describing such wounds, fractures, bruises, and other marks of injury as may be found 

on the body stating in what manner, or by what weapon or instrument (if any). sUl.:h 

marks appear to have inflicted.49 

44 The Code of Criminal Procedure. 1973. s.174(1). 
4~ Id, s.176(1) & 174(1). 
46 Id. s.176(1). 
47 The coroners are appointed under the Coroners Act, 1871, s.3. to inquire into the cause of death in casc 

the death of any person has been caused by accident. homicide. suicide. or suddenly hy means 
unknown. or that any person being a prisoner has died in prison and that the body is lying within thc 
place for which the coroner is so appointed. The coroner is deemed a public servant within the 
meaning of the Indian Penal Code. Moreover the inquiry into death held by the coroner is deemed a 
judicial proceeding within the meaning of s.193 of the Indian Penal Code. 

4K The Code of Criminal Procedure. 1973, s.174(1). 
49 Ibid. 
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The report shall be signed by such police officer and other persons or by so 

many of them as concur therein and shall be forthwith forwarded to the district magistrate 

or the sub-divisional magistrate.5o The police officer may by order in writing summon two 

or more persons as aforesaid for the purpose of the said investigation. 51 He may as well 

summon any other person who appears to be acquainted with the facts of the case.51 Every 

person so summoned shall be bound to answer truly all questions other than incriminating 

ones.53 It is not necessary at all for the police officer to record the statements of the 

witnesses or to get such recorded statements signed on the inquest report and incorporate 

the same in it.54 The police officer, however, shall not require any slIch person to attend a 

magistrate's court if the facts do not disclose a cognizable offence.55 

The police officer shall forward the body for post-mortem examination to 

the nearest civil surgeon, or other qualified medical man appointed in this behalf by the 

State Government. when: 

i. the case involves suicide by a woman within seven years of her marriage, 

ii. the case relates to the death cif a woman within seven years of her marriage in any 

circumstances raising a reasonable suspicion that some other person committed an 

offence in relation to such woman, 

Ill. the case relates to the death of a woman within seven years of her marriage and any 

relatives of the woman has made a request in this behalf. 

iv. there is any doubt regarding the cause of death, or 

SI! Id. s.174(2). 
SI Id. s.175(1). 
S2 Ibid. 
S) Ibid. 
~4 It would rather introduce an clement of chaos and confusion demanding an explanlllion from the proscculioll 

regarding the statements made therein. See Nirpal Sillgh v. SUIte DJ Haryalla. (1977)2 SCC t 31. 
H The Code of Criminal Procedure. 1973, s.17S(2). 
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v. the police officer for any other reason considers it expedient so to dO. 56 

He shall so do if and only if the state of the weather and the distance admit 

of its being so forwarded without risk of such putrefaction on the road as would render 

such examination useless.57 It is implied that when there is no doubt as to the cause of 

death the police officer has discretion for not sending the body for post-mortem 

examination by the medical officer.s8 This discretion shall however be exercised 

prudently and honestly.59 

The inquest report is a document of vital importance and has to be prepared 

promptly because it has to be handed over to the doctor along with the dead body to be 

sent for post-mortem examination. If the facts about the occurrence are mentioned in the 

inquest report, it would go to show that by that time the true version of the occurrence 

had been given therein. If. howev\!r, the facts of the incidents are not mentioned in the 

inquest report it might mean that till that time the investigating officer making the 

inquest was not definite about the factual position.60 The inquest report is not 

substantive evidence.61 

~h Id. s.174(3). 
~7 Ibid. 
~K Id. s.174(3). 
W K.P. Rao v. Public Prosecutor. A.P. (1975)2 SCC 570. This discretion of the police officer i~ 

completely taken lIway in cases falling under clauses (i). (ii) and (iii) of sun-sec(3) of s.174. The police 
oflicer shall send the dead body of the woman for post mortem examinlltion in such cases if the state or 
weather and the distance admit of its being so sent without risk of such putrcfa~·tion on the mall a~ 
would render such examination useless. 

1>11 BCII/wari v. Slale of RajclSIl/(II/, 1979 CriU 161 at p.166 (Raj.HC). Dr. K.N. Chandrasekharan Pillai. 
R. V.Kelk{lr's Crimillal Procetiill'e. 3r~ cd .• p 138. 

hi Adi IJIwmialli v. SIlt/e, AIR 1957 Ori 216. In Palldul'CIlIg v. SIC/le of Hycleralwd. AIR 1955 se 216. thl' 
Supreme Court raised the question as to how far inquest report is admissinle except under the InLliall 
Evidence Act; 1872. s.145; M"I'ltIhCIIllllllw Klldlllll!Jal/, Re, ILR 50 Mad 750; I/cII/.I'raj v. Emperor. AIR 
1936 Lah 341: The statements of witnesses during such inquiry are governed ny s.162 as is ()n\'ioll~ 

from that section itself; However. MukLlllda v. Stme, AIR 1957 Raj 331 laid dowll that it can ne u~eLl 
for corroboration of the evidence given by the police oflicer mllking it. 
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6.10 Inquest by magistrate 

A magistrate holding inquest shall have all the powers in conducting it. 

which he would have in holding inquiry into an offence.62 He shall record the evidence 

taken by him in connection with the inquest according to the circumstances of the 

case.63 Whenever it is expedient to make an examination of the dead body of any person 

who has been already interred, in order to discover the cause of his death. the magistrate 

may cause the body to be disinterred and examined.64 He shall, wherever practicable. 

inform the relatives of the deceased whose names and addresses are known, and shall 

allow them to remain present at the inquiry.65 The expression 'relative' means parents. 

children. brothers, sisters and spouse.66 

6.11 Arrest 

Arrest used simply to be a mechanism for bringing offenders to court. This 

is no longer SO.67 The police typically want to arrest suspects to facilitate investigation 

and prosecution.6K Arrest and subsequent detention is now frequently used as part of the 

investigation. not as the culmination of it.69 Its purpose is often to secure the evidence. 

which used to be secured before the arrest took place.7o 

~2 The Code of Criminal Procedure. 1973, s.176( I). 
~.\ Id. s.176(2). . 
"" Id. s.176(3). 
~~ Id. s.176(4). 
M Id, s. I 76(4), Explanation. 
~7 Andrew Sanders & Richard Young, Criminal Justice, Bullerworths, ( 1994). p.70. 
~K Id. p.68; see Glanville Williams. 'Arrest', 14 MLR 489 (1951). 
~y Id. p.71; Patric Devlin, The Crimin{/I Prosecution ill Ellgland, (1960). p.68: Arrest and imprisonment 

are in law the same thing. Any form of physical restraint is an arrest and imprisonment is only a 
continuing arrest. 

711 Ibid. Arrest is used to secure alien dance of the accused at the time of trial and as a prevcntive or 
precautionary measure in respect of a person intending to commit a cognizahle olTcncc. or a habitual 
offender or an ex-convict. or a person found under suspicious circumstances Iss.151. 41 (2) r/w ss. 110. 
4I(1)(h), 4I(1)(b) and (d»). It may sometimes become necessary to obtain correct address of a person 
commilling a non-cognizable offence (s.42). A person obstructing a police officer in discharge of his 
duties is liable to he arrested to put a stop to such obstruction I s.41 (I )(e) I. SO also a person escapi ng 
from lawful custody should he liahle to be arrested and re-taken in custody. 
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The Code doesn't define the expression 'arrest'. It is the taking or 

apprehending of a person and restraining him from his liberty.71 It means the 

deprivation of a person of his liberty by legal authority or at least by apparent legal 

authority.72 It consists in the seizure or touching of a person's body with a view to his 

restraint.73 Words may, however, amount to an arrest if, in the circumstances of the 

case, they are calculated to bring, and do bring, to a person's notice that he is under 

compulsion and he thereafter submits to the compulsion.74 An arrest can be Illade either 

with a warrant or without.75 

6.12 Arrest with warrant 

A warrant of arrest has significance in cognizable as well as non-cognizable 

cases. A police officer can arrest only with a warrant in a non-cognizable case, while he 

has discretion to arrest without warrant in cognizable cases and for certain other 

grounds.76 As from the scheme set up by the Code an arrest with warrant is used only as 

a process to compel attendance in the court and it has no relevance in investigation. 

A warrant of arrest is a written order issued by a court under the Code 

directing one or more police officers or some other person or persons to arrest the body 

11 Sir William J Williams, Moriart.\'·s Police L{/\v, 23'd ed., p.17: Arresl in a criminal sensc is Ihe 
apprehension or reslraining of a person in' order that he or she shall bc forthcoming to answer an 
alleged or suspected offence.; Accorc,iing to Blackstone arrest is the apprehcnding or restraining or 
one's person in order to be forthcoming to answer an alleged or suspected crime. BI Com (1830) p. 2lN 
as quoted in V Bevan and K Lidstone, Tlte IlIvestigatioll of Crime: A Cuid,' to Police POII·('/'S. 
Bullerworths, 1991. 

n The Law Commission of India. 154lh Report, on the Code of Criminal Procedurc. 1973. Chaplcr IV. 
para I; Dr. K.N. Chandrasekharan Pillai, R. V.Kelkar's Crimillal Procedure. 3'd cd .. p.53. Andrcw 
Sanders & Richard Young, Crimillal Justice, 1994, Bullerworths, p.68: The act of taking persons inlo 
custody and exerting physical contrQI over their movements is commonly thought of as an arrcst. 
Suspecls arc under arrest when they are no longer at liberty to go where Ihey choose. 

1) Halsbllry's UII\' of EIIKlllIlll. BUllerworlhs, 4lh ed., vol.ll, p.7 3, para 99. 
H Ibid .. Sce also Alclersoll v. Booth [196912 All ER 271, R v. JOlles. ex parte Moore. 119651 CrimLR 

222; R v. 111 wood. 11973)2 All ER 645: A person accompanying an officer voluntarily and not as a 
result of compulsion cannot be said 10 be under arrest. 

n Patric Devlin, The Crilllillal Proseclllioll il/ EI/glal/d, 1960, p.69. 
1~ The Code of Criminal Procedure. 1973, ss. 2(c) & (1),41. 
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of the person named in it.77 It shall be signed by the presiding officer of the court.7X It 

shall bear the seal of the court. 79 

Every such warrant shall remain in force until it is cancelled by the COllrt 

which issued it, or until it is executed.8o It may be executed anywhere in India.!!1 Whl.!n a 

warrant is directed to more officers or persons than one, it may be executed by all. or 

anyone or more of them.!!2 A warrant directed to any police officer may also hI.! 

executed by any other police officer whose name is endorsed upon the warrant by thl.! 

officer to whom it is directed or endorsed.s3 The police officer or other person executing 

a warrant of arrest shall notify the substance thereof to the person to be arrested, and if 

so required, shall show him the warrant.84 The police officer or other person executing a 

warrant of arrest shall subject to the provision as to security for appearance.!!~ without 

unnecessary delay bring the person arrested before the court before which he is requirl.!d 

to produce such person.S6 Provided that such delay shall not in any case exceed twenty-

four hours exclusive of the time necessary for the journey from the place of arrest to thl.! 

magistrate's court. S7 

77 Id. ss.70( I) & 72. 
7M Id, s.70. 
7Y Ibid. 
MU Id. s.70(2). 
MI Id, s.77. Yet s.7H provides that when a warrant is to be executed outside the local jurisdktion or th.: 

court issuing it. such court may, in.stead of directing the warrant to a police oflicer within il~ 

jurisdiction, forward it by post or otherwise to any executive magistrate or district superintendent 01 
polke or commissioner of polke within the local limits of whose jurisdiction it is to be executed. H~' 

shall forward along with warrant, the substance of the information against the person to he arresl.:d 
together with such documents, if any, as may be sufficient to enable the court acting under s.X I to 
decide whether bail should or should not be granted to the person. Ss.79 to HI arc also applicahle to a 
warrant of arrest to be executed outside the jurisdiction of the court issuing it. 

M2 Id, s.72(2). 
MJ Id, s.74. 
M~ Id, s.75. 
M~ Id, s.71. 
Mh Id, s.76. 
M7 Ibid. 
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6.13 Arrest without warrant 

Any police officer may without an order from a magistrate and without a 

warrant arrest any person who has been concerned in any cognizable offence. or against 

whom a reasonable complaint has been made. or credible information has bl!l!n 

received. or a reasonable sllspicion exists. of his having been so concerned.!!M There ar~ 

also several other grounds for arresting a person without a warrant for other purposes 

h · .. 1\9 t an investigation. 

6.14 Deputing subordinate to arrest 

When any officer in charge of a police station or any police officer making an 

investigation requires any officer subordinate to him to arrest without warrant (other than 

in his presence) any person who may lawfully be arrested without a warrant. he shall 

deliver to the officer required to make the arrest an order in writing, specifying the person 

to be arrested and the offence or other cause for which the arrest is to be made and thl! 

officer so required shall, before making the arrest, notify to the person to be arrested thl! 

substance of the order so required by such person, shall show him the order.90 

MM Id. s.4I(1)(a); KlIjlll De.\' v. Sutle of Assam. 1989 CriU 1209 (Gau HC). Wh;1l is a rcasonahk 
complaint or suspicion or what is credible information must depend upon the facts and circumstalll:cs 
in each case. The words "rcasonable" and "credible" have reference to thc mind of thc policc officer 
recciving informillion ;md such information must afford suflicient nmterials for thc e)(erl:isc or an 
independent judgment at the time of making arrest. See also SlIhod CI/(/IIdra Roy v. EIIII'('/'o/,. ILR 52 
Cal 319; K. V. MlIlllIlllllled v. C.Kw/I/(/II. AIR 1943 Mad 218: Tribh,/l'(/11 Sillgll v. Rex, AIR 1l)4l) Ouuh 
74; . BilOsk,,/'(/// v. Sill/e. 1987 CriU 653 (Del HC). 

M~ Arrest is used to secure attendance of the accused at the time of trial ;\Ild as a prcventive or 
precautionary measure in respect of a person intcnding to commit a cognizahlc offcnce, or a habitual 
offender or an e)(-convict. or a person found under suspicious circumstances Iss.151, 41 (2) r/w ss. 1I (). 
4I(1)(h). 4I(1)(h) and (d)]. It may sometimes become necessary to obtain corrcct address of a pcrsoll 
committing a non-cognizable offence ·(s.42). A person obstructing a police officer in dischargc of his 
duties is liable to he arrestcd to put a stop to such obstruction Is.41 (\) (e)\. So also a persoll cscarin~ 
from lawful custody should he liahle to be arrested and re-taken in custody. 

'!Cl Id. s.55( I ). 
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6.15 Arrest how made 

In making arrest the police officer or other person91 making the same shall 

actually touch or confine the body of the person to be arrested. unless there be a 

submission to the custody by word or action.91 If such person forcibly resists the 

endeavour to arrest him. or attempts to evade the arrest, such police officer or other 

person may use all means necessary to effect the arrest.9J However. the person effecting 

arrest shall not have any right to cause death of a person who is not accused of an offence 

punishable with death or with imprisonment for life.94 Again, the person arrested shall not 

be subjected to more restraint than is necessary to prevent his escape.95 

6.17 Additional powers for effecting arrest 

The police officer or other person having authority to arrest a person under a 

warrant or otherwise has reason to believe that the person ,to be arrested is within or has 

entered any place. he may search there.96 Any person residing in. or being in charge of 

such place shall. on demand afford all reasonable facilities for the search.97 If ingress to 

such place is not be obtained it shall be lawful for a person acting under a warrant or for 

a police officer to enter such place and search therein and in order to effect an entrance 

into such place to break open. any outer or inner door or window of any house or place 

whether that of the person to be arrested or of any other person. if after notification of 

~I The Code of Criminal Procedure. 1973. s.43 provides for arrest by privillc pcrsoll. whilc sA4 provide, 
for that by magistrate. 

~2 Id. s.46( I). See also H"rmol/(III/"/ v. Emperor. 30 CriU 128; A/lldom,,/ v. Emperor. 17 CrilJ X7: 
Pe"'lIIw//(/lII.m v. Swte. AIR 1964 Ori 144; Slate of V.P. v. DeomCII1. AIR 1960 SC 1125: lJIIC/m,I'11 

Relll/(I"ye" v. Emperor. AIR 1941 Nag'86; LegClI Remellllmlllcer v. Lt/lit Mol/(1II Sillg" Ro.\'. ILR 49 Cal 
167: S,,"tok"i lJeJd"r v. Emperor. 34 CriU 349; SI/pdt. & RemeJmlllcer of Le,lIal Aff"irs v. K%o 
K/ulII. AIR 1948 Cal oS; RoshClll lJee"i v. It. Secy. to the Cow. ofT.N. 19S.:I CriLJ 134 (FB) - (Mad 
He). 

~.1 Id. s.40(2). 
~~ Id. s.46(3). 
~~ Id. s.49. See also Prem S/","kar Shllk/CI v. De/hi Admill istratioll. AIR 19S0 SC 1535: Aeltemes" Rein,. 

Ullioll of IlIdi". AIR 1988 SC 1708. ' 
~h Id. s.47(1). 
~7 Ibid. 
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his authority and purpose, and demand of admittance duly made, he cannot otherwise 

obtain admillance. 911 

Provided that, if any such place is an apartment in the actual occupancy of a 

female (not being the person to be arrested) who, according to custom. does not appear 

in public, such person or police officer shall, before entering such apartment. give notice 

to such female that she is at liberty to withdraw and shall afford her every reasonable 

facility for withdrawing, and may then break open the apartment and enter i1. 99 

Any police officer or other person authorized to make an arrest may break 

open, any outer or inner door or window of any house or place in order to liberatt! 

himself or any other person who, having lawfully entered for the purpose of making an 

. d . d h . lOO arrest. IS etame t erem. 

6.18 Pursuit of offenders 

A police officer may, for the purpose of arresting without warrant any 

person whom he is authorized to arrest, pursue such person into any place in India. lol A 

police officer's power to arrest is ordinarily limited to the police distriCl. I02 The former 

power to an extent supplements the latter. If a person in lawful custody escape or is 

rescued. the person from whose custody he escaped or was rescued may immediatt!ly 

d I ·· I' I d' 10l pursue an arrest 11\11 m any p ace' In n la. . 

~M Id. s.47(1) & (2). 
'1'1 Id. Proviso to s.47(2). 
HMI Id. s.47(3). 
1111 Id. s.48. 
1112The Police Act. 1861. s.22. 
III~The Code of Criminal Procedure. 1973. s.60(l). The person effecting SUl:h rc-arrest has the sallll' 

powers and duties as mentioned in sections 46 and 49. 
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6.19 Extradition 

The investigation officer can also get the accused extradited if he is abroad. 

The Extradition Act, 1962 provides for the procedure to be adopted for the surrender or 

return to India of accused or convicted person who is in a foreign State or commonwealth 

country.l04 When a person accused or convicted of an extradition offence commilled in 

India, is or is suspected to be, in any foreign State or a commonwealth country, the 

Central Government may make a requisition for his surrender to India. 10) Such 

requisition shall be made to a diplomatic representative of that State or country at Delhi. 

or to the Government of that State or country through the diplomatic representative of 

India in that State or country.106 If neither of these modes is convenient, the requisi tion 

shall be made in such other mode as is settled by arrangement made by the Government 

of India with that State or country.ID7 Moreover, a Magistrate in India is empowered to 

issue warrant for the apprehension of any such person who is or is suspected to be in any 

III-1The Extradition Act, 1962, [Act No.34 of 1962], s.19; s.2(e) provides: .. 'foreign State' means any 
State outside India other than a commonwealth eountry, and includes every constituent part, colony or 
dependency of such State;" s.2(a) provides: .. 'commonwealth country' means a commonweallh 
country speciJied in the First Schedule and such other commonwealth country as may be added to Ihal 
Schedule by the Central Government by notification in the oflicial Gazelle, and includes every 
constituent pan, colony or dependency of any commonwealth country so speeilied or added." 

III~ Id. s.19( I); s.2(c) provides: .. 'extradition offence' means-
(i) in relation to a foreign State, being a treaty State, an offence provided for in the extradition trealy 
with that State; 
(ii) in relation to a foreign State other than a treaty State or in relation to a commonwealth country an 
offence which is speciJied in; or whic~ may be spccilied by notilication under. the Second Schedulc": 
s.2(j) provides: .. 'treaty State' means a foreign State with which an extradition treaty is in operation": 
s.2(d) provides: " 'extradition treaty' means a treaty or agreement made by India with a foreign SlalC 
relating to the extradition of fugilive criminals, and includes any treaty or agreement relating to Ihc 
extradition of fugitive criminal made before the IS 'h day of August, 1947, which extends to. and is 
binding on, India"; s.2(1) provides: .. 'fugitive criminal' means an individual who is accused or 
convicted of an extradition offence committed within the jurisdiction of a foreign State or a 
commonwealth country and is, or is suspected to be, in some part of India." 

III~ Id, s.19( I )(a) & (b). 
1117 Ibid. 
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commonwealth country.IOK Any such person who is surrendered or returned by a foreign 

State or commonwealth country may be brought into India and delivered to the proper 

authority to be dealt with according to law. 109 

6.20 Post arrest procedures 

Whenever a person is arrested by a police officer under a non-bailahle 

warrant or under a bailable warrant but the arrestee cannot furnish bail. and whenever a 

person is arrested without warrant, or by a private person under a warrant. and cannot 

legally be admitted to bailor is unable to furnish bail, and the officer making the arrest 

or, when the arrest is made by a private person, the police officer to whom he makes 

over the person arrested, may search such person, and place in safe custody all articles. 

other than necessary wearing apparels found upon him and where any article is seized 

from the arrested person, a receipt showing the articles taken in possession by the police 

officer shall be given to sllch person. I 10 Whenever it is necessary to cause a female to he 

searched, the search shall be made by another female with strict regard to decency. I I I 

IIIK Id, s.19(2). 11 provides: "A warranl issued by a Magislrale in India for lhe apprchcnsion of any pcrson 
who is or is suspecled 10 be, in any commonweallh eounlry 10 which chapler III applies shall hc in slIdl 
form as may be prescribed. 

!Ill/Id, s.20; For a general discussion on differenl aspecls of eXlradilion see Michigall v. f)/JrtllI. 4.W l'.S. 
282, 58 L.Ed.2d.52I (1978) per Blaekmun J., joined by Brennan and Marshall . .1J.. laid down: "Th~ 
exlradilion process involves an 'exlended reslrainl of liberly following arrest' even more scvcrc lhan 
lhal accompanying delenlion wilhin a single' Slale. EXlradilion involves. al a minimum. adminislrali\'~ 
processing in bOlh lhe asylum Slale al)d lhe demanding Slale. and forced lransporlalion in bClwccn. 11 
surely is a 'signilicanl reslrainl on liberly'. For me, lherefore. lhe Amendment's languagc and lh~ 

holding in Gc:rstc:ill mcan lhal. evcn in lhe eXlradilion conleXl. where lhc dcmalll.ling Slalc's '~harg~' 
resls upon somelhing less lhun an indiclmenl, lhere musl be a delerminulion of probablc I:ausc hy a 
dCludled and neulral magislralc. and lhal lhe asylum Slale need nol granl cXlradilion unless lhal 
delerminalion has bccn madc. Thc demanding Slale. of course. has lhe bun.1cn of so dcmonslraling." 

IIl1ld. s.51 (I ). 
III Id. s.51 (2). 
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The search should be conducted in the presence of witnesses. 112 The 

witnesses should be independent and respectable. The power is available if and only if 

the arrested person is not released on bail. After search all the articles other than 

necessary wearing apparel found upon the arrested person are to be seized. The person 

exercising the power is under legal obligation to give a receipt acknowledging the 

articles taken in possession by the police. However. it will not make the search-evidem:e 

inadmissible simply for some irregularities in making the search. I I., 

6.21 Power to seize offensive weapons 

The officer in charge of the police station or other person may take from the 

person arrested any offensive weapons which he has about his possession.ll~ The 

weapons so seized shall be delivered to the court or the officer before which or who III 

the officer or person making the arrest is required by the Code to produce the person 

arrested. The power to seize can be exercised by any person effecting arrest. I 15 

6.22 Medical examination of the arrested 

An arrested person can be subjected to medical examination. llb For that he 

must be arrested on a charge of committing of an offence of such a nature and alleged to 

have been committed under such circumstances that there are reasonable grounds for 

believing that an examination of his person will afford evidence as to the commission of 

an offence. The medical examination shall be conducted by a registered medical 

practitioner or any person acting in good faith in his aid and under his direction. It shall 

112The Police Rules (Rules framed under the Police Act). 
11.1 Ktllna/abai v. SWte. 1990 Cri U 258 (All He). 
II~The Code of Criminal Procedure. 1973. s.52. 
1151bid. 
116 1d. s.53. 
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be so done by the registered medical practitioner or such other person at the request of a 

police officer not below the rank of sub-inspector. It shall be lawful to make such an 

examination of the person arrested as is reasonably necessary in order to ascertain tht: 

facts which may afford such evidence, and to use such force as is reasonably necessary 

for that purpose. I 17 Whenever the person of a female is to be so examined. it shall bt: 

made by, or under the supervision of a female registered medical practitioner. IIK This 

provision makes such medical examinations lawful so as to save it from the scope of tht: 

fundamental right against self-incrimination. 119 The medical examination takes various 

forms depending upon the nature of the case. 120 Even if an accused is released on bail. 

the medical examination of his pe~son can be done. lll 

117 Id, s.53(1). 
ilK Id, s.53.(2). As to the meaning of the expression "registered medical practitioner". the explanation III 

the section provides: "In this section and in s.54, "registered medical practitioner" means a Illedil:al 
practitioner who possess any recognised medieal qualification as defined in clause (h) of s.l of lhe 
Indian Medical Council Act. 1956 (102 of 156), and whose name has been entered in a State Medil'al 
Register". 

IIYThe Law Commission of India at its 37lh Report on the Code of Criminal Procedure. 1898 at page 105 
has expressed the view that the decision of the Supreme Court in Kathikalll v. SIll le. AIR 1961 se 
1808, has the effect of the privilege under Article 20(3) only to testimony wrillen or oral. See also Allil 
A. uJk!ulllde v. Slate of MalwrC/slllra, 1981 Cri.U 125 (Bom. HC.); AI/lllllh Kllllwr Naik v. SIlI/e or 
A.P .• 1977 Cri. U 1797 (AP HC); Jalllsheel v. Stale ofV.P., 1976 Cri.U 1680 (All HC). In alllhcsl' 
decisions, relying on the principles of laid down in Kalhikalll case. It has hccn held that s.5) is nOI 
violative of Article 20(3) and that a person cannot be said to have been compelled "to be a witncss" 
against himself if he is merely required to undergo a medical examination as contemplated under 
section 53. 

1211 Neeraj SIIC/,."IC/ v. Stale of V.P .• 1993 Cri. U 2266 (All HC); Allil A. LoklwlIlle v. S/lI/e or 
MalIC/rC/shlra. 1981 Cri.U 125 (Bom. HC.); Allalllh Kt/iliaI' Naik v. Stale of A.P .. 1977 Cri. U 1797 
(AP HC); Jail/shed v. SIC/le of V.P., 1976 CriU 1680 (All HC). The expression 'examination of lhc 
person' is not confined only to the examination of the skin or what is visihle on the hody. Even 
examination of some internal organs for the purpose of collecting evidence comes within the purview 
of this section. It includes X-ray examination. taking electrocardiograph and testing of blood. sputulll. 
semen. urine. hair etc. The condition that the medical examination has to be done at the instance of a 
police officer not below the rank of sub-inspector does not debar other superior oflicers or the court 
concerned from exercising the power if necessary. It is open to the court to issue direction or to granl 
approval or permission to the police for carrying out further examination. See also SIC/le of 
MalIC/raslrlm v. DrYlIIwba. 1979 CriU. 277 (Bom He). 

121 Tlwlliel Victor v. S"'te of T.N.. 1991 CriU 2416 (Mad HC); Allil A. Loklulllc/e v. Slale of 
Mal",rashll'Cl, 1981 CriU 125 (Bom. HC.); Allalllh KWllar Naik v. Slate ofA.P .. 1977 CriU 1797 (1\(> 

HC). Even after the release on bail. he is still a person arrested on a charge of commilling an oITclll.:c. 
Furthermore, such person while released on bail is notionally in the custody of the court. 
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Similarly. the Identification of the Prisoners Act. 1920 contributes certain 

procedures. It empowers a police officer to take measurements including finger 

impressions and foot-print impressions of a person arrested in connection with an 

offence punishable with imprisonment which may extend to one year or more. I:!:! If in 

the opinion of a magistrate it is expedient to direct any person to allow his 

measurements or photographs to be taken for the purpose of investigation or proceeding 

under the Code. he may make an order to that effect. provided that the person at some 

time or other has been arrested in connection with such investigation or proceeding. 123 

The law as well envisages the medical examination of a person arrested. 

whether on charge or otherwise upon his request. If he alleges at the time when he is 

produced before a magistrate or at any time during the period of his detention in cllstody 

that the examination of his body will afford evidence which will disprove the 

commission by him of any offence against his body. and requests to do so, the 

magistrate shall direct the examination of the body of such person by a registered 

medical practitioner unless the magistrate considers that the request is made for the 

purpose of vexation or delay or for defeating the ends of justice. 124 

6.23 Arrestee's rights 

(a) Right to know grounds of arrest: 

Every police officer or other person arresting any person without warrant 

shall forthwith communicate to him full particulars of the offences for which he is 

J22Thc Identification of the Prisoners Act'. 1920.5.4 
J2) Id. 5.5. 
J24The Code of Criminal Procedure. 1973. s.54. 
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arrested or other grounds for such arrest. 125 When a subordinate officer is deputed by a 

police officer in charge or any police officer making investigation to arrest a person 

such subordinate officer shall, before making the arrest, notify to the person to be 

arrested the substance of the order in writing requiring to arrest given by the superior 

police officer and if so required by such person shall show him the order. 1
:!6 And. in case 

of arrest to be made under a warrant, the police officer or other person executing the 

warrant of arrest shall notify the substance thereof to the person to be arrested and if so 

required, shall show the warrant. 127 

Besides, the Constitution confers on this right the status of a fundamental 

right. Article 22( I) provides: 

"No person who is arrested shall be detained in custody without being informed 

as soon as may be, of the grounds for such arrest nor shall he be denied the 

right to consult, and to be defended by a legal practitioner of his choice." 

The right of arrestee to be informed of the grounds of arrest forthwith is 

precious. Its timely information enables him to move the proper court for bailor to 

resort to the remedies available to check the illegality involved in arrest and 

detention. 128 It is meant to afford the earliest opportunity to the arrested person to 

remove any mistake, misapprehension or misunderstanding in the minds of the arresting 

authority and, also to know exactly what the accusation against him is so that he can 

I~~ Id. s.50( I ). 
I~h Id. s.55; Ajit" KUII/a,. v. S/(/t(! (~r Assall/. 1976 CriU 1303 (Gauhati). Non l.:oJllpliam;c with Ihi~ 

provision will render the arrest illegal. . 
m Id. s.75. Stllhis" Cll£lndra Rai v. Jodll Nandall Sing". ILR 26 Cal 748; Abdul Gc!/i,,. v. QU(!C'II ElI/flre'S.I. 

ILR 23 Cal 896. If the substance of the warrant is not notified. the would be unlawful. 
I~K POOI'(II/ v. S.I of Police Aroo,.. 1993( I) KU 569. 
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exercise the second right, namely of consulting a legal practitioner of his choice and to 

be defended by him.129 

(b) Information as to the right to be released on bail: 

Where a police officer arrests without a warrant any person other than a 

person accused of a non-bailable offence, he shall inform the person arrested that he is 

entitled to be released on bail. 130 

(c) Right to be taken before a magistrate or officer in charge of police station without 

delay: 

A police officer making an arrest without warrant shall. without unnecessary 

delay and subject to the provisions as to bail, take or send the person arrested before a 

magistrate having jurisdiction in the case, or before the officer in charge of a police 

station. 131 The arrested person should not be confined in any place other than a police 

station before he is taken to the magistrate. IJ2 

The procedure as to arrest with warrant is a bit more different. The police 

officer or other person executing a warrant of arrest shall subject to the provision as to 

security1J3 without unnecessary delay bring the person arrested before the court before 

12~MCldllll LiIllClye. Re (1969)1 sce 292; Christie v. LeCle/illsky. (1947)1 All ER 567. See also. 
HClrikris/lllall v. Suite of Mcllwl'tlshtra, AIR 1962 se 911: The grounds of arresl should he 
communicated to the arrested person in language understood by him, otherwise it would not amount to 
5uflicient compliance with the constitutional requirement. In TarapalldCl De v. SIC/te of W.I1 .• AIR 1951 
SC 174, it is made clear that the words 'as soon as may bc' in Art.22 (I) would mean as early as is 
reasonable in the circumstances of the case however the word 'forthwilh' in s.50( I) of the Code I:realCs 
a su'ict duty on the part of the police officer making the arrest and would mean immediately. 

IJllld, 5.50(2). 
1J1/d, s.56 
1.12 K.N.Chandrasekharan Pillai, R. V. Kelkar's Crimillal Procedure, )'11 ed .. p.61. 
IJ.I The Code of Criminal Procedure, 1973, s.71. 
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which he is required by law to produce such person. 134 Such delay shaH not in any case 

exceed twenty-four hours exclusive of the time necessary for the journey from the place 

of arrest to the magistrate court. 1.15 

(d) Right of not being detained beyond twenty-four hours without judicial scrutiny 

No police officer shall. detain in custody a person arrested without warrant 

for a longer period than under all the circumstances of the case is reasonable. and such 

period shaH not. in the absence of a special order of a magistrate authorising further 

detention exceed twenty-four hours exclusive of the time necessary for the journey from 

the place of arrest to the magistrate's court. 136 

This right is a fundamental right as well.l.17 Every person who is arrested 

and detained in custody shaH be produced before the nearest magistrate within a period 

of twenty four hours of such arrest excluding the time necessary for the journey from 

the place of arrest to the court of the magistrate and no sllch person shaH be detained in 

custody without the authority of a magistrate.1.1K Similarly in the case of arrest with 

warrant the police officer or other person executing the warrant shaH without 

unnecessary delay bring the person arrested before the court before which he is required 

by law to produce such person. 1.19 

IH Id. s.76. 
IH Ibiel. 
13~/d. s.57. 
137 The Conslilulion of India. An.22(2). 
I.'X Ibiel. 
I.'~The Code of Criminal Procedure. 1973. s.76; In Mohel. Slllemaillv.KillK Emperor. 30 CWN (FB). PCI' 

Rankin. J. it has been explained Ihatthis provision has been enacled wilh a view (i) to prevelll arrcsl 
and detention for the purpose of extraeting confessions. or on a means of compelling detenues 10 givc 
infonnalion. (ii) to prevent police stations being used as though they were prisons. (iii) to afford an 
early recourse to a judicial oflicer independent of police on all questions of hail or discharge. Again in 
DlI'al'Clka Das Harielas v. AmlJellal Gal/path",. 28 CWN 850. it has been held Ihat this precaulionary 
provision is designed 10 secure that wilhin not more Ihan 24 hours some knowledge of Ihe nlllure of lhc 
charge against the accused. however incompleie the information may he. See also Klullri (1\) v. SIll/£' 
of Bi/"". (!981)1 SCC 627; SllCIrij1Jai v. Abelul Ra:.ak. AIR 1961 Bom 42; Stale (!f PilI/jab v. Ajlli! 
Sil/gh. AIR !956 SC 10. 
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(e) Right to consult a legal practitioner: 

It is a fundamental right that every person who is arrested is entitled to 

consult a legal practitioner of his choice and the state shall not deny it. 140 There .are 

umpteen number of decisions by the Supreme Court casting constitutional obligation on 

the state to provide free legal aid to an indigent accused. This obligation does not arise 

only when the trial commences but also attaches when the accused is for the first time 

produced before the magistrate. as also when he is remanded from time to time. 141 This 

right begins from the very moment of the arrest. 142 The consultation with the lawyer 

may be in the presence of police officer but not within his hearing. 14J In D.K. Basil v. 

Slale of w'B .. the Supreme Court has laid down certain guidelines to be observed 

indispensably by police officers or such other persons effecting arrest. 

6.24 Procedure when investigation cannot be completed within twenty-four hours of arreo;t 

Whenever a person is arrested and detained in custody and it appears that the 

investigation cannot be completed within the stipulated twenty-four hours 144 and there are 

grounds for believing that the accusation or information is well founded the officer in 

charge of the police station or the police officer making the investigation. if he is not 

below the rank of sub-inspector. shall forthwith transmit a copy of the entries in the case 

diary to the nearest judicial magistrate and shall at the same time forward the accused to 

such magistrate. 14~ The magistrate to whom an accused is so forwarded may authorize the 

I~UThe Constitution of India. An.22( I). 
I~ I HlIsslIilUm/ KlwlOOII (IV) v. Home Secretary State of Bilwr. (1980) I SCC98; K"a/ri (I/) V. SIa/" of 

Bi/lClr. (1981) I SCC 627; Silk /J"s V. Vllioll Territory of Artl/Ulc/UlI Pl'tules". (1986)2 SCC 40 I. 
1~2Moti BlIi v. State. AIR 1954 Raj 241; S"dhasilldlw De v. Emperor. ILR 62 Cal 384; Uell"e1YII EI"IIII.I. 

Re ILR 50 Born 741. 
IH Stlluler Sillg" v. Emperor. 32 CriU 339. 
IH The Code of Criminal Procedure. 1973. s.57. 
14S Id. s.167( I). 
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detention of the accused from time to time in such custody as such magistrate thinks fit 

for a term not exceeding fifteen days in the whole. I .t6 The magistrate can exercise this 

power irrespective of whether he has or has not jurisdiction in the case. I.t7 If the 

magistrate has no jurisdiction in the case and considers further detention unnecessary he 

may order the accused to be forwarded to a judicial magistrate having jurisdiction.l.tx 

The magistrate may authorise the detention of the accused beyond fifteen 

days otherwise than in police custody if he is satisfied that adequate grounds exist for 

doing so. The total period of detention of the accused in all such custody shaU not he 

exceeded: (i) ninety days, where the investigation relates to an offence punishable with 

death, imprisonment for life or imprisonment for a term not less than ten years. and (i i) 

sixty days, where the investigation relates to any other offence. 149 

On the expiry of the period.of ninety days or sixty days. as the case may he 

the accused shall be released on bail on his furnishing bail. lso So long as the acclIsed 

does not furnish bail he shall be detained in custody notwithstanding the expiry of the 

period stipulated. lsl The magistrate shall not so authorise detention in any such custody 

unless the accused is produced before him. IS2 If any question arises whether an acclIsed 

I~~ Id, s.167(2). 
IH Ibid; However, in HalakrisllllCl v. Emju:ror. AIR 1931 Lah 99, it was helll that in the ahsence of any 

difliculties like long distance etc .• the police should approach for the purposes of remand a magistratc 
having jurisdiction to try the case. 

I~K Id. s.167 (2). 
I~Y Id. s.167(2). proviso. cl.(a). 
1~C1lbid. 

I~I Id. s.167(2), Explallatioll I. 
I~~ /d, s.167(2), proviso, cl.(b); In /Jal Kris/zlla v. Emperor, AIR 1931 Lah 99 anu C!""la."(//1/ MaHi \. 

Swte of Kemlll, 1980 CriU 1195. it has been made clear that the ohject of re4uiring the aCl:lIscuto hc 
produced before the magistnlte is to enable him to decide judicially whether remanu is necessary and 
also to enahle the accused to make any representation to the magislnlte to wntrovert the grollnus on 
which the police oflicer has asked for remand. In order to facilitate the proof of the fal:l that the 
accused was produced he fore the magistrate may obtain signature of the m:l:useu on the Il1'der 
authorizing detention. See also R. K. Sillg" v. BiI",r, (1986)2 Scale 1256; RC/ll/es" K/I/IIar Ral'i \'. SllI/1' 

of /Jil",,., 1987 CriU 1489 (Pat HC). 
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was produced before the magistrate, it may be proved by his signature on the order 

h .. d . 1~' aut onsmg etentlon.·· 

Where a Judicial Magistrate is not available, the police officer-in-charge or 

the police officer making investigation if he is not below the rank of Sub-Inspector 

transmit a copy of the entry in the case diary and shall at the same time forward the 

accused to the nearest Executive Magistrate on whom the powers of a Judicial 

Magistrate or Metropolitan Magistrate have been conferred.15~ Such Executive 

Magistrate may for reasons recorded in writing authorise the detention of the accused in 

such custody as he may think fit for a term not exceeding seven days in the aggregate. 

He shall transmit to the nearest Judicial Magistrate the records of the case together with 

a copy of the entries in the case diary transmitted to him by such police officer before 

the expiry of the period of detention so authorised by him. 155 

On expiry of the period of detention so authorised the accused shall be 

released on bail except where an order for further detention of the accused has been 

made by a magistrate competent to make such order. 156 Where an order for slIch further 

detention is made, the period during which the accused was detained in custody 

pursuant to the order of the Executive Magistrate shall be taken into accollnt in 

computing the total periods stipulated. 157 

I~J Id. s.167(2). Exp/w/(/I;O/l 11. 
154 Id. s.167(2-A). 
IH Id. s.167(2-A). proviso. 
I~~ Id. s.167(2-A). 
157Ibid; la; Singh v. Stale of H(I/'iyww. 1980 CriU 1229 (P&H HC); L.R. CIIlIII'!a v. MlIrari. 1976 CriLJ 

212 (Del He); T(lrselll Klllllar v. SI(//e. 1975 CriU 1303 (Del HC); 10[((I(/i.l'II v. Sit/le ofM.P .. Il)X-I 
CriU 79 (MP He); High COIII'I of A.P. v. Chaga1lli SatYOIwrayalla. (1986)1 SClllc 1037. Thus if Ih~ 
magislrale aUlhorizes delention on the very date of arrest of an accused thcn Ihe pcriod of dCIClllioll is 
to be computed from the dale of his arrest. 
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The nature of the custody can be altered from judicial custody to police 

custody and vice versa, but the detention in police custody shall not exceed fifteen 

days. 1511 After the period of detenti~n in police custody, the accused can be kept in judicial 

custody or any other custody as ordered by the magistrate for the remaining period. 15lJ The 

magistrate has full discretion to order detention in police custody or judicial custody even 

during the fifteen days permitted to authorise detention in police custody.160 

The magistrate has to apply his judicial mind while deciding whether or not 

the detention of the accused in any custody is necessary.161 He shall record his reasons 

in support of the order authorising detention in custody of the police. 161 The magistrate 

should consider all available materials including the copy of the case diary before 

authorising detention. 163 Any magistrate other than the chief judicial magistrate making 

such order shall forward a copy of his order with his supporting reasons to the chief 

. d' . I' d 164 JU ICIa magistrate concerne . 

6.25 Collection of Evidence 

(a) Examination of witnesses by police 

An investigating police officer can by order require the allendance before 

him any person for the purpose of his being examined as witness. 165 The order requiring 

ISKThis limit is not applicable when there is a series of different cases requiring invcstigation against th~ 
same accused as held by the Punjab and Hariyana High Coun in S. HlIrisimrall Sillgh. v. SIC/le of 
Plllljab. 1984 CriU 253. 

ISY State oJ Delhi Admillistratioll v. DharCIlII Pal, 1982 CriU 1103. 
1ttl.1 M.R. VellkatrallwII. Re. AIR 1948 Mad 100. It is pertinent to note that thc magistratc ~an remand th~ 

accused person even to Military. Naval or Air Force custody if such accused person is suhjcl:t to 
Military, Naval or Air Forl:c law as laid down by the Delhi High Coun in SlIle We/hi Admll.) \. 
Dhamlll Pal. 1982 CriU 1103. 

I~I Oil' Ohadr{l Pm"'" Singh v. D.M .• AIR 1959 All 384; E.P.Sllbbll Reddy v. SWte. AIR 1969 AP 2tll. 
1~2The Code of Criminal Procedure. 1973, s.167(3). 
1~31n Madltll Lill/{/ye. Re (1969) 1 SCC 292, it has been held that the order of dctcntion is not to hc pilSS~J 

mechanically as a routine order on the request of the police for remand. 
1~~The Code of Criminal Procedure. 1973. s. I 67(4). 
I~S Id, s.160. 
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attendance must be in writing. Only those persons appearing to be acquainted with the 

facts and circumstances of the case and being within the limits of police station of sllch 

police officer or within the limits of any adjoining police station can be so required to 

d ~ b' . d 166 atten .or emg examme . 

A male person below fifteen years of age or a woman. however. shall not be 

required to attend any place other than the place in which such person or woman 

resides. 167 Any person so required is bound to attend before the officer pursuant to the 

order. 168 Any intentional omission to attend on the part of any person so required by the 

police. amounts to an offence and he is liable to be prosecuted.1 69 However. the police 

officer has no authority to use force to compel attendance of such person; nor does he 

have any power to arrest or detain such a witness. Similarly no magistrate has any 

power to issue any process compelling a person to attend before a police officer. 17() 

The police officer may examine orally any person supposed to be 

acquainted with the facts and circumstance of the case. 171 He may as well examine the 

accused. m The accused. even after his remand to judicial custody can subject to his 

IM Ibid. 
1~7 Id. s.160(l). proviso. See also. Ni/oy Dulta v. District Magist/'(l/e. Sib,mga/,. 1991 CriU 2933 (Gall 

HC); NCllldilli Sc"pc"lJy v. P.L. DCllli. (1978)2 SCC 424. 
I~K Id. s.160( I ). 
I~YThe Indian Penal Code. 1860. s.174. 
l7uQueell Empress v . .Iogelldl"Cl NatlJ Mukeljee. ILR 24 Cal 320. See also M.N. SI"<'ecl/lC//"(1II v. SICII(' 11/ 

Kerctla. 1981 CriU 119 (Ker HC). As to expenses of such witness any State Government. if it so 
desires may make rules and provide for payment by the police onicer. of the reasonahle expenses or 
every person attending or required at any plaee. other than such person's residence. as provided ulllkr 
section 160(2) of the Code. In the Joint Committee Report. it has been made clear that as the paymenl 
of expenses to persons attending before police oflicer would involve substantial linancial hurdcn Oil 

the State Government. it is appropriate to leave the matter entirely to the State Government to make 
rules for such a provision. 

171 The Code of Criminal Procedure. 1973. s.161 (I). It shall be done hy a police officer making 
investigation of the case or on the requisition of such oflieer. by any police officer not hclow such rank 
as the State Government may by order prescribe in this behalf. 

I72The words "any person". include any person who may be accused of the crime suhsequently. See Dil/(/ 
NatlJ Gallpc,," Rai. Re. AIR 1940 Nag 186; Pake/la NarayallCl SII'ClII/; v, Empero/'. AIR 1939 PC' -17. 
The expression any person supposed to be acquainted with the facts and circulllstances of the caSl' 
includes an accused person who !ills that role because the police suppose him to have \.'olllmiueu the 
crime and must therefore. he familiar with the facts. See NCllldilli Satpc"lJy v. P.L. /)wli. (1978)2 SC'C' 
424; Mallllill M{//ulal v. StClle of IJillllr. (1972)1 SCC 748. 
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right to silence. be questioned by the police with the permission of the magistrate in any 

place and manner which do not amount to custody in the police. m 

The person being examined by a police officer shall be bound to answer 

truly all questions relating to that case put to him by such officer. m He is. however. not 

bound to answer such questions. the answer to which would have a tendency to expose 

h· .. I h I ~ f' 17~ Im to crlmma c arge or to a pena ty or .or elture. . 

Though any person, including an accused is required to answer truly all 

questions relating to the case under investigation put to him by the investigating police 

officer, there is legal and constitutional protection to such person against incriminating 

questions.176 The accused may remain silent or may refuse to answer when confronted 

with incriminating questions by virtue of the fundamental right that no person accused 

of any offence shall be compelled to be a witness against himself. 177 

If an accused person expresses the wish to have his lawyer by his side when 

the police interrogate him, this facility shall not be denied to him. However, the police 

need not wait more than for a reasonable while for the arrival of the accused's advocate. 

The police must invariably warn and - record that fact - about the right to silence against 

incrimination; and take his written acknowledgement where the accused is literate. After 

In Chill Sillgh v. SWle (Delhi A dill 11 J. 1981 CriU 100 (Del HC). 
174 The Code of Criminal Procedure. 1973, s.161 (2). 
m Ibid. It is quite imponanl for effective investigation that every person questioned by the police ofliccr 

must furnish. and must be under a legal duty to furnish all information available with him to policc. 
Logically. the law must also require that the information is not false or misleading. If a person being 
bound to answer truly all questions relating to such case refuses to answer any such question demand cd 
to him. he shall be liable to be punished under section 179. IPC. Further if such a person gives an 
answer which is false and which he either knows or believes to be false or does not be believe it to bc 
true, he is liable to be punished under section 193, IPC for giving false evidence. Probably. such" 
person is also liable to be punished under section 177 for furnishing false infonnation. 

I7h Id, s.161 (I) and the Constitution of India. An.20(3). 
177 Nalldilli S"'p",hy v. P.L Dalli (1978)2 SCC 424: it has been held that the area covered by Art. ZOO) 

and section 161 (2) is substantially the same and section 161 (2) is parliamentary gloss on I Ill' 
constitutional gloss. The Supreme Court in this case has eXlensively considered parameters of seclion 
161(2) and the scope and ambit of An 20(3). 
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an examination of the accused, where lawyer of his choice is not available the police 

officer must take him to a magistrate, doctor, or other willing and responsible non-

partisan official or non-official and allow secluded audience where he may unburden 

himself beyond the view of the police and tell whether he has subjected to duress. whit:h 

should be followed by judicial or some other custody for him where the police can not 

reach him. The collector may briefly record the relevant conversation and commllnit:at~ 

. h . 17X It to t e nearest magistrate. 

The police officer may reduce into writing any statement made to him in the 

course of the examination of a person, and if he does so, he shall make a separate and 

true record of the statement of each such person, whose statement so recorded. 17
!) The 

police officer has wide discretion to record or not to record any statement made to him 

during investigation. This appears to be necessary also. IIlO 

No statement made by any person to a police officer in the course of an 

investigation. if reduced to writing be signed by the person making it. IXI The 

contravention of the provision will be considered as impairing the value of the evidenee 

given by person making and signing a statement before the police during the 

investigation of a crime. Ill:! 

17KNal/cI;l/; SCIlf1a1hy v. PL Dan; (1978)2 SCC 424; Abdul Rajak Molrc/. v. VI/ioll (~r India 1986 CriU 
2019 (Born HC). ' 

179The Code of Criminal Procedure. 1973, s.161(3). 
IKIIThe Law Commission of India in its 41"' Report on the Code of Criminal Procedure. 1898. vol.l (at pp. 

69 & 70) has opined that a police o!'licer investigating crime has to question. and then to examine 
orally. a large numher of persons may of whom may have no useful infornmtion to give. and much of 
the information is later found to he pointless. It would be too great a burden on him. If he should he 
required by law to reduce into writing every statement made to him; nor would it serve any purpose 
apart from distracting attention from the main work. Further this discretion is in practice. is not heing 
abused. nor have we heard any complaint that it is abused. There has heen no lack of complaint that 
the record prepared hy the investigating police oflicer is not accurate. hut no serious compliant that the 
statements of material witnesses are not recorded. 

IKI The Code of Criminal Procedure. 1973. s.162(1). 
IK~ u,h;mc!c!;1I v. EmpC!ror. AIR 1947 PC 75; Joint Committee Report. p.XYI. 
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During investigation. the statements of witnesses to be recorded as promptly 

as possible. Unjustified and unexplained long delay on the part of investigating officer 

in recording a statement of a material witness during the investigation may render the 

evidence of such witness unreliable. liB 

6.26 Use of the statements made to the police during investigation 

A statement recorded by police officer during investigation is neither given 

on oath nor is it tested by cross-ex~mination. Such statement is not evidence of the facts 

stated therein and therefore is not considered as substantive evidence.lx-I If the person 

making such statement is examined before the court at the time of trial or inquiry his 

former statement. if duly proved, may be used by the accused. and with the permission 

of the court by the prosecution to contradict such witness in the manner provided hy 

section 145 of the Indian Evidence Act, I 872.1!!5When any parl of such statement is so 

used. any part thereof may also be used in the re-examination of such witness. hut for 

the purpose only of explaining any, matter referred to in his cross-examination. IKl1 It shall 

not be used for any other purpose than that of ss.27 and 32( I) of the Indian Evidence 

Act, I 872. IK7 An omission to state a fact or circumstance in the statement so recorded hy 

the police may amount to contradiction. if the same appears to be significant and 

otherwise relevant having regard to the context in which such omission occurs. Whether 

any omission amounts to contradiction in the particular context shall he a question or 
fact. IKK The object of the section is to protect the accused both against overzealous 

police officers and untruthful witnesses. IK9 

IKJ Balt,kris/"lCI v. Slale of OrissCl. (1971)3 SCC 192; T/ulIIgarai. Re. 1973 CriU 130 I: Almcu/llddi" v. 51t1/£' 
of V.P. (1973)4 SCC 35. See also. CClllesh Bhavell PClle/ v. SIC/le of MCI/lCIrasllll'Cl (1978)4 SCC 371: h 
has been held that inordinate delay in the registration of FIR and funher delay in recording stalemCIll of 
material witness would cause a cloud of suspicion on the eredibility of the entire warp and W(Xlf. 

IK~SeIl'Clki v. Sic/le of HilllClc/lCI/ Pmdesh. 1981 CriU 919 (HP HC): H":'ClriICl/ v. 51clle (Delhi Adlllll.) 
(1980)2 SCC 390; Ci/CI.wd,/ill v. Slale of Assam. 1977 CriU 1512 (Gau. HC). 

IK~ The Code of Criminal Procedure. 1973. s.162. 
1K6lbid. 
IK7 Id. s.162(2 ). 
IKK Id. s.162. Sce also. AsCI" T/ICIl'C1yi/ Baby v. Slale of Ke",/" 1981 CriU 1165 (Ker HC); Sic/le I~r u.P. \. 

M. R. AIII/IOIl\' (1985) I SCC 505. 
IK9 Klullri(i\') v. SIC"e l~rBillClr(1981)2 SCC 493; BlUlfirmll TikcII'C,m M(ll'CIlhe v. Emperor, AIR 1945 Nag I. 
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6.27 Confessions and statements 

Admitting the offence in terms or at any rate substantially all the facts 

constituting the offence is confession. 190 

Any confession made by an accused to the police is not admissible in 

evidence against the person making it. 191 On the other hand confession made to a 

judicial magistrate is substantive evidence. Any metropolitan magistrate or judicial 

magistrate may record any confession or statement made to him by an accused. 192 Any 

such magistrate can record it irrespective whether or not he has jurisdiction in the 

case. 193 It can be recorded in the course of investigation or at any time afterwards. but 

before the commencement of the inquiry or trial. 194 Even a police officer on whom any 

power of a magistrate has been conferred, under any law for the time being in force. 

shall not record any confession. 19s The magistrate shall before recording any such 

confession, explain to the person making it that he is not bound to make a confession 

and that, if he does so, it may be used as evidence against him. 196 The magistrate shall 

not record any such confession unless, upon questioning the person making it. he has 

reason to believe that it is being made voluntarily.197 The magistrate shall not authorise 

the detention of the person appearing before him in police custody if at any time before 

the confession is recorded. states that he is not willing to make the confession.llJl! Any 

19U See Om Prakash v. State of u.P., AIR 1960409; Sahoo v. State of V.P.,AIR 1966 SC 40; Padayachi 
v. State of Tamilnadu. AIR 1976 SC 1167; Nagesia v. State of Bihar. AIR 1966 SC 119. The word 
confession is not defined either in the Code or in the Indian Evidence Act. 1872. 

191 The Indian Evidence Act. 1872. s.25. 
192 The Code of Criminal Procedure. 1973. s.I64(1). 
193 Ibid. 

1941bid; Any investigation under Chapter XII of the Code and any other law for the time being i~ forl:c is 
covered by the provision. 

19S Id. s.164( I). proviso. 
1961d. s. I 64(2). The provision is in conformity with s.24 of the Indian Evidcnl:e Al:t. 1872. It providcs: 

"Confession caused by inducement. threat or promise when irrelevant in I:riminal proceedings. A 
confession made by an accused person is irrelevant in a criminal proceeding. if the making of thc 
confession appears to the Court to have been caused by any inducement. threat or promise. having 
reference to the charge against the accused person. proceeding from a person in authority lInd 
sufficient. in the opinion of the Court. to give the accused person grounds which would appear to him 
reasonable. for supposing that by making it,he would gain any advantage or avoid evil of a temporal 
nature in reference to the proceedings against him." 

197 Ibid. 
19K Id. s.164(3). 
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such confession shall be recorded in the manner provided for recording the examination 

of the accused. 199 The confession so recorded shall be read over to the person making il. 

The magistrate shall ascertain whether he admits that the recorded confession is correcl. 

It shall then be signed by the person making it. The magistrate shall make Lt 

memorandum stating that he has duly complied with all such legal requirements in the 

manner prescribed, at the foot of s~ch record.2oo 

A statement (other than a confession) shall be recorded in such manner 

provided for the recording of evidence as is, in the opinion of the magistrate, best fitted to 

the circumstances of the case.201 T~e magistrate has power to administer oath to the person 

h . d d ~(P Th' d' t". W ose statement IS so recor e .- - e magistrate so recor mg a con.esslOn or statement 

shall forward it to the magistrate by whom the case is to be inquired into or tried.20J 

6.28 Order to produce documents or things 

Whenever any officer in charge of a police station considers that the 

production of any document or other thing is necessary or desirable for the purpose of 

any investigation by or before him, he may issue a written order to the person in whose 

possession or power, such document or thing is believed to be, requiring him to attend 

and produce it or to produce it, at the time and place stated in the order. 204 

1'!'Ild, s. I 64(4). The manner of recording the examination is provided under s.281. 
llll/d, s.I64(4). The sub-section provides the memorandum as: "I have explained to (name) that he is nol 

bound 10 make a confession and that, if he .does so, any confession he may make may be used as 
evidence against him and I believe that this confession was voluntarily made. it was laken in my 
presence and hearing and was read over to the person making it and admitted by him to be correct. and 
il conlains a full and true account of the statement made by him. 

~lI/d. s.164(5). 
2l1llbid. 
20) Id. s.164( 6). 

(Signed) A.B .• Magistralc:' 

l!J4ld. s.91 (I). Under this section any court can issue summons to produce documents or other Ihi ngs. 
whose production is necessary or desirable for any inquiry or trial by or before him. Sub-sed2) 
provides: "Any person required under this section merely to produce a document or olher Ihing shall he 
deemed to have complied with Ihe requisition if he causes such documenl or Ihing to be producctl 
inslead of attending personally to produce the same." Sub-sec.(3) provides: "Nolhing in Ihis seclion 
shall be deemed - (a) to affect ss.123 and 124 of the Indian Evidence ACI. 1872 (I of 1872) or Ihe 
Banker's Books Evidence Act. 1891 (13 of 1891); or (b) to apply 10 a leller. post card. lelegram or 
other document or any parcel or thing in the custody of the postal or telegraph authority." 
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When any document, parcel or other thing in the custody of a postal or 

telegraph authority is necessary for any investigation, the police officer can get it 

delivered to him by means of a requisition made by the District Magistrate, the Chief 

Judicial Magistrate, the court of session or the High Court, addressing such authority.~()~ 

Pending the order in such requisition proceeding, the police officer can make use of the 

power of any other magistrate, whether executive or judicial, or of any commissioner of 

police or district superintendent of police to make requisition to the postal or the 

telegraph authority to cause search to be made for and detain such document. parcel or 

thing necessary for the investigation.206 

If evidence necessary for investigation is available in a country or place 

outside India, the investigating officer can very well procure it.207 

2115 Id. s.92( I). 
2116Id. s.92(2). 
2U7The Code of Criminal Procedure (Amendment) Act, 1990 introduced ss.166-A and 166-B for 

achieving this task. S.166-A provides: "Letter of request to competent authority for investi~ati(ln 
in a country or place outside India. - (I) Notwithstanding anything contained in this Code. if. in thl: 
course of an investigation into an offence. an application is made by the investigating onicer or any 
officer superior in rank to the investigating officer that evidence may he availahle in a country or pla~'\.' 
outside India. any Criminal Court may issue a leuer of request to a Court or an authority in that COli/Hr) 
or place competent to deal with such request to examine orally any person supposed to he acquaintctl 
with the facts and circumstances of the case and to record his statement made in the course of Slll:h 
examination and also to require such person or any other person to produl:e any document or thin~ 
which may be in his possession pertaining to the case and to forward all the evidence so taken or 
collected or the authenticated copies thereof or the thing so collected to the Court issuing such lettcr. 
(2) The leuer of request shall be transmiued in such manner as the Central Government may spedfy in 
this behalf. 
(3) Every statement recorded or document or thing received under sub-sel:tion (I) shall be dc;emed to 
be the evidence collected during the course of investigation under this chapter." 
S.166-8 provides: "Letter of request from a country or place outside India to a Court (lr an 
uuthority for investigation in India. - (I) Upon receipt of a leuer of request from a Court or an 
authority in a country or place outside India competent to issue such leuer in that country or place for 
the examination of any person or production of any document or thing in relation to an offence under 
investigation in that country or place. the Central Government may. if it thinks lit.-
(i)forward the same to the Chief Metropolitan Ml\gistrate or Chief Judicial Magistrate or slldl 
Metropolitan Magistrate or Judicial Magistrate as he may appoint 'in this hehalf. who shall thereupon 
summon the person before him and record his statement or cause the document or thing to I'll: 
produced; or 
(ii)send the leuer to any police officer for investigation who shall thereupon investigate into thl: 
offence in the same manner. 
as if the offence had been commiued within India. 
(2) All the evidencc taken or collected under sub-sec.( I). or authenticated copies thereof or the thing so 
collected. sh,,1I be forwarded by the Magistrate or police oflicer. as the cnse nmy he to the Cent nil 
Government for transmission to the Court or the authority issuing the leller of request. in SUdl manncr 
as the Central Government may deem lit." 
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6.29 Search and seizure 

In certain situations collection of evidence can be achieved only by adopting 

the procedure of search. A search can be done either with or without warrant. A search 

warrant is a written authority given to police officer or other person by a competent 

magistrate or court for the search of any place either generally or for specified things or 

documents or for persons wrongfully detained.208 A search being a coercive method 

involving invasion of the sanctity and privacy of a citizen's home or premises, the 

power to issue search warrant should be exercised with all care and circumspection. 20
l) 

6.30 Search with warrant 

Any court may issue a search warrant: 

(a) where it has reason to believe that person to whom a summons or an order210 or 

requisition211 has been or might be, addressed, will not or would not produce the 

document or thing as required thereby or 

(b) where such document or thing is not known to the court to be in the possession of 

any person, or 

(c) where the court considers that the purposes of any inquiry, trial or other proceeding 

under this Code will be served by a general search or inspection.212 

The person to whom such warrant is directed may search in accordance with 

law.21
:! The court may, if it thinks fit, specify in the warrant the particular place or part 

211K K.N. Chandrasekharan Pillai, R. V.Kelkar's Crimillal Procedure, 3r~ cd., p.69. 
2119 Kalillga Tubes Ltd. v. D.Suri, AIR 1953 Ori 153; Gallgadharall v. ChellappclII. 1985 CriU 1517 (KcI' 

HC); Bimal KClII/i Ghosh v. Challdrasekhar Rao, 1986 CriU 689 (Ori HC); SIt:plulII \'. 
Challdramolu/Il, 1988 CriU 308 (Ker HC). 

2111The Code of Criminal Procedure. 1973, s.91. 
211 Id, s.92(1). 
212 Id, s.93(1). 
211lbid 
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thereof to which the search or inspection shall extend.214 The person charged with the 

execution of such warrant shall then search or inspect only the place or part so 

specified.2lS No magistrate other than a district magistrate or chief judicial magistrate 

shall grant a warrant to search for a document, parcel or other thing in the custody of the 

postal or telegraph authority.2J6 

The search shall be made in the presence of two or more independent and 

respectable witnesses.217 They shall be the inhabitants of that locality where the place to 

be searched is situate.21
1! If no inhabitant of that locality is available or is willing to be a 

witness to the search, the inhabitants of any other locality may be made sllch 

witnesses.219 They shall be called upon before making the search. either by order in 

. . h' no 'h' h bl f' I wrltmg or ot erwlse.-- Any person w 0, Wit out reasona e cause, re uses or neg eClS 

to be a witness to the search when called upon by an order in writing delivered or 

tendered to him. shall be deemed to have committed an offence under s.187 of the 

Indian Penal Code. 1860.22 J 

A person residing in, or being in charge of any closed place liable to search or 

inspection, shall on demand of the officer or other person executing the warrant. and on 

production of the warrant allow him free ingress thereto and afford all reasonable 

facilities for a search therein.222 If he refuses or omits to do so the officer or other person 

executing the warrant may break open any outer or inner door or window of any house or 

place in order to effect an entrance or liberate himself or any other person who having 

21~ Id. s.93(2). 
m Ibid. 
2161d. s.93(3). 
m Id. s.100(5) r/w (4). 
2IK Id. s.100(5). 
2lYlbid. 
22U Ibid. 
221 Id. s.1 00(8). 
m Id. s.100(1). 

Cochill Ulliversity of Sciellce alld Tecl/lwlllK.I' 



School (}f Legal Sludies 200 

lawfully entered for the purpose of making arrest, is detained therein.223 Where any 

person in or about such place is reasonably suspected of concealing about his person any 

article for which search should be made, such person may be searched. 224 If such person 

is a woman, the search shall be made by another woman with strict regard to decency.22~ 

The officer or other person shall prepare a list of all things seized in the 

course of such search and of the places in which they are respectively found. The 

witnesses shall sign it. 226 No such witness shall be required to attend the court as a witness 

of the search unless specifically summon by it.227 The occupant of the place searched. or 

some person in his behalf. shall in every instance, be permitted to attend during the search 

and a copy of the list signed by the witnesses shall be delivered to such occupant or 

person.22
!! When any person is searched as aforesaid a list of all things taken possession of 

. ,,~ 

shall be prepared and a copy thereof shall be dell vered to such person.--

6.31 Search without warrant 

A magistrate competent to issue a search warrant under six circumstances 

mentioned above Illay direct a search to be made in his presence if he considers it 

advisable and in such a case it would not be necessary to formally issue a search warrant. 

6.32 Search by police officer during investigation 

An officer in charge of a police station or police officer making an 

investigation may search or cause search to be made in any place within the limits of his 

station for anything necessary for the purpose of investigation into any offence which he 

is authorised to investigate whenever he has reasonable ground for believing that such 

m Id. s.1 00(2) r/w sA 7... 
~~~ Id. 5.100(3). 
m Ibid. 
~~h Id. 5.100(5). 
m Ibid. 
m Id. 5.100(6). 
22~ Id. 5.100(7). 
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thing may be found there and in his opinion such thing cannot be otherwise obtained 

without undue delay .. Do He shall record in writing, the grounds of his belief and specify 

in writing, so far as possible the thing for which the search is to be made beron: 

search.131 He shall if practicable 'conduct the search in person.131 He may, howewl'. 

require any officer subordinate to him to make the search if he is unable to conduct the 

search in person. and there is no other person competent to make the search present at 

the time. He shall record his reasons for so doing before deputing his subordinatl.: 

officer. He shall also deliver to such subordinate officer an order in writing. specifying 

the place to be searched and so far as possible, the thing for which the search is to bl.: 

made. Such subordinate officer m~y thereupon search for such thing in such place.23.~ 

The search shall be conducted in accordance with the governing legal 

provisions.234 Copies of any record made as aforesaid shall forthwith be sent to the nearl.:st 

magistrate empowered to take cognizance of the offence. The magistrate shall furnish a copy 
, 

of the same, free of cost to the owner or occupier of the place searched. on application.1
.15 

This provision does not permit a general search.1
]6 A promiscuous entry into 

the houses is not permitted to an investigating officer simply to satisfy himself as to thl.: 

truth of an allegation made by a complainant or an accused or a witness.1
.
H 

2JIlId. s.165( I ). 
BI/bid. 
m Id. s.165(2). 
mid. 5.165(3). 
H41d. s.165(4). 
m/d. s.165(5). 
2Jh Lal Mea v. EII/peror. AIR 1925 Cal 663; Ram Pw'Ves Alrir v. Emperor. AIR 1944 Par 228; Silh(/ Ri/m 

Alrir v. EII/peror. AIR 1944 Pat 222. 
m JagwullIr v. EII/peror. 29 CriU 272. See also A.P. Kill/ail Pallicker v. SUlle of Kerala. !963( I) CriU 

669; EII/peror v. Mohall/II/ed SIUI. AIR 1946 Lah 456; Prala!, DrJ v. Direc/{}r of E,,{orcemelll. (1985)3 
SCC 72; So/ulI/lal v. EII/peror, AIR 1933 Oud 305; Slale v. Salya Na/'{/yw/lI Mallik. AIR 1905 Ori 
136; SUlle v. Rellell/wI. AIR 1960 SC 210; SallclU/i/a IIIVeSlIl/elllS v SUlle of W.B. AIR 1981 Cal 157: 
Slya Coped v. S(l/l'ag/ulI/ Bolrra. 13 CriU 763; Ugagar Sillglr v. EII/lleror. AIR 1932 Oud 249: Mmlh" 
SOl/ar v. EII/pel'ol'. 16 CriU 589; /lIdllll Malldel v. Emperor, 6 CriU 439; EII/peror v. /JrikblulII Sing/I. 
16 CriU 819; Heeralal v. RC/II/ Dlllar, AIR 1935 Nag 237. 
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6.33 Search by police officer in the limits of another police station 

An officer-in-charge of a police station or a police officer not being below the 

rank of sub-inspector making an investigation may require an officer in charge of another 

police station, whether in same or a different district, to cause a search to be made in any 

place in any case in which the former officer might cause such search to be made. within 

the limits of his own station.2.l
X Such officer on being so required shall conduct search and 

forward the things found, if any. to the officer at whose request the search was made. 2
.1<J 

Whenever there is reason to believe that the delay occasioned by an officer in charge of 

another police station to cause a search to be made as contemplated under the provisions 

heretofore, might result in evidence of the commission of an offence being concealed or 

destroyed, it shall be lawful for an officer in charge of a police station or police officer 

making any investigation (under this chapter) to search, or cause to be searched any place 

in the limits of another police station (in accordance with the provisions of s.165) if such 

place were within the limits of his police station.240 Any officer conducting a search 

(under sub-sec 3) shall forthwith send notice of the search to the police officer in charge 

of the police station within the limits of which such place is situate, and shall also send to 

the nearest magistrate empowered such notice a copy of the list (if any, prepared under 

section 100). He shall also send to the nearest magistrate empowered to take cognizance 

of the offence, copies of the records (referred to in sub secs. I and 3 of Sec 165).24\ The 

owner or the occupier of the place searched shall, on application, be furnished free of cost 

with a copy of such records that sent to the magistrate.242 

2lKThe Code of Criminal Procedure. s.166( I). 
m Id. s.166(2). 
2411 1d. s.166(3). 
241 Id. s. I 66(4). 
242 Id. s. I 66(5). 
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6.34 Procedure on completion of investigation 

On completion of the investigation, it is for the investigating police officl!r 

to form an opinion as to whether or not there is a case to place the accused before the 

Magistrate for trial. If. it appl!ars to the officer in charge of the police station that there 

is sufficient evidence or reasonable ground to justify the forwarding of the accused to a 

magistrate, such officer shall forward the accused under custody to a magistrate 

empowered to take cognizance of the offence upon a police report and to try the accllsl!d 

or commit him for trial or if the offence is bailable and the accused is able to give 

security shall take security from him for his appearance before such magistrate on a day 

fixed and for his attendance from day to day before such magistrate. 2
.
n As soon as the 

investigation is completed, a report which is commonly called as 'charge sheet' or 

'chellan' is to be submitted to the magistrate having jurisdiction. Every investigation 

shall be completed without unnecessary delay.244 On completion of investigation. the 

officer in charge of the police station shall forward to the magistrate empowered to take 

cognizance of the offence on a police report, a report in the form prescribed by the Statl! 

Government stating: -

(a) (i) the names of the parties; 

(ii) the nature of the information; 

(iii) the names of the persons who appeared to be acquainted with the circumstances of 

the case; 

(iv) whether any offence appears to have been committed and if so by whom; 

(v) whether the accused has been arrested; 

24.lld. s.170( I ). 
244 Id. s.173(1). 
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(vi) whether he has been released on his bond. if so whether with or without sureties; 

(vii) whether he has been forwarded in custody to a Magistrate having jurisdiction. 2..!'i 

Where a superior officer of police has been appointed for the purpose the 

report shall be submitted through that officer.246 Such superior officer may. pending the 

orders of the magistrate direct the orders of the Magistrate direct the officer in charge of 

police station to make further investigation.2
..!7 

The police officer submitting the report is also required to communicate in 

the manner prescribed by the State Government the action taken by him to the to thl.! 

person. if any. by whom the information relating to the commission of the offence was 

first given. 2
oll! The police officer shall forward to the magistrate along with the report 

(a) All documents or relevant extract thereof on which the prosecution proposes to relay 

other than those already sent to the Magistrate during investigation; 

(b) The recorded statements of all the persons whom the prosecution proposed to 

• •• 'ol9 examme as Its wltnesses.-

If the police officer is of opinion that any part of such statement is not relevant 

to the subject matter of the proceedings or that its disclosure to the accused is not essential 

in the interest of justice and is expedient in the public interest. he shall indicate that part of 

w Id. s.173(2)(i). 
2461d. s.173(3). 
247 Ibid. 
24H Id. s.173(2)(ii). 
24~ Id. s.173(5). See also SIlt/e of Hariyanll v. Me/w/ Sing". 1978 CriU 1810, it was held by the Punjah 

and Hariyana High Court that investigation of an offence could not be considered to he in conclusivc 
mearly for the reason that the investigating officer. when he submitted his report under s.173(2) to the 
Magistrate still awaited the reports of the experts or by some charge, either inadwrll.!ntly or hy design. 
he fails to append to the report such documents of statements under s.161 all through those were 
available with him when he submitted the police report to the Magistrate. 
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the statement and append a note requesting the Magistrate to exclude that part from the 

copies to be granted to the acclIsed and stating his reasons for making such request. 250 

Thus if it appears to the officer in charge of the police station. on 

completion of the investigation. that there is no sufficient evidence or reasonable ground 

of suspicion to justify the forwarding of the accused to a magistrate. such officer shall if 

such person is in custody release him on his executing a bond. with or without sureties. 

as such officer may direct to appear if and when so required before a Magistrate 

empowered to take cognizance of the offence on a police report and to try the accused 

or commit him for trial. 251 The police officer shall report to the Magistrate having 

jurisdiction.252 In case the Magistrate disagrees with such report and is of opinion that 

there is adequate evidence to put the accused persons on trial he may either take 

cognizance of the offence or direct the police officer to make further investigation.2~~ 

The Magistrate receiving the report has no power to direct the police to 

submit a particular kind of report. 254 If the Magistrate considers the conclusion reached 

by the police officer as incorrect, he may direct the police officer to make further 

investigation.255 He mayor may not take cognizance of the offence disagreeing with the 

police, but cannot compel the police officer to submit a charge sheet so as to accord 

. h h' .. 1~() Wit IS opmlOn.-· 

2SlIld. s.173(6). 
251 Id. s.169. The polil:e l:an l:arry on Ihe invesligalion even after lhe release of lhe al:l:lIsed (under s.lo!)) 

and if suflicienl evidenl:e againsllhe al:cused if found. submils a report under s.173 and gelS lhe person 
re-arresled. 

252 Id. s.173(2). 
m Abhi/l(lIIt/all JI/(/ v. Dillesh Mishm/. AIR 1968 SC 117. 
2~4 Abhillallt/all Jlw v. Dillesh Mishm/. AIR 1968 SC 117; Killg Emperor v. Kwuju Na:,irA/wl/wd. A IR 

1945 PC 18; H.N. Rishbudv. SIC/le oJDelhi. AIR 1955 SC 196; State oJW.O. v. S.N.Oa.wk. AIR 1%3 
SC 447. 

m Id. s.156(3). 
2S~ Abhillalldall Jlw v. Dillesh Mishm/. AIR 1968 SC 117; See also H.S.Baills v. State. (1980)4 SCC 631: 

Surat Sillg" v. Stale oJ PUlljab. 1981 CriU 585 (P & H HC); GYllelldra KlIl/llIr v. State. 1980 Crl.LJ 
1349 (All He); Ku/i Sillgh v. Stt/le oJ Bihar, 1978 CriU 1575 (Pal He); Pmtap v. StlIte DJ U. P .. 1991 
CriU 669 (All HC): P. V.KrisluwPrasad v. K. V.N. KoteslVara Rao. 1991 CriU 341 (AP HC). 
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6.35 Who shall conduct investigation 

The police is the only agency to conduct investigation. Though the definition of 

investigation implies that any person (other than magistrate) authorised by a magistrate in 

this behalf can conduct investigation. the procedural scheme set by the Code as narrated 

above does not contemplate any investigation by any person other than police. 257 

mThe Code of Criminal Procedure. 1973. ss.2(c). 41. 56. 57 and Chapter XII do not contemplate 
involvement of any person other than police officer to take part in any procedure forming pari of 
investigation. 
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CHAPTER 7 

POST INVESTIGATION CRIMINAL PROCESS 

7.1 Cognizance or offences 

The first step towards adjudication of guilt or innocence is taking cognizance 

of the offence. A competent Magistrate may take cognizance of any offence upon: 

(a) receiving a complaint of facts which constitute such offence; 

(b) a police report of such facts; 

(c) information received from any person other than a police officer. or upon his own 

knowledge. that such an officer has been committed. I 

The Code does not define what taking cognizance is. It does not involve any 

fannal action or indeed action of any kind? A Magistrate is said to take cognizance of an 

offence when he decides to continue the criminal process against the accused after he has 

intentionally applied his mind to the offence alleged in the complaint or police repart .. ~ 

I The Code of Criminal Procedure. 1973. s. 190. A Magistrate of first class or a Magistrate of sel:ono 
class specially empowered for this purpose is competent take cognizance of olTenl:es. This powcr is 
subject to the provisions of ss.195 to 199. 
The word 'cognizance' has no esoteric or mystic significance in criminal law or procedure. It merely 
means 'become aware or and when used with reference to a court or judge, 'to take notice judil:ially' 
Ajithkllllla/, Palit v. State oJW.lJ .. AIR 1963 SC 765 . 

. 1 It occurs as soon as a Magistrate, as such. applies his mind to the suspected commission or an ollelll:e 
for the purpose of proceeding to take subsequent steps towards inquiry and trial. The subsequent 
proceedings are provided under s.200 or s.202 or s.204.The Law Commission of India. 41" Report 011 

the Code of Criminal Procedure. 1898. p.132. para 16.2. An order summoning a person to appear ill a 
court of law to answer a criminal charge entails serious consequences. It has the effect of abridging the 
liberty of a citizen which is held so precious and sacred in our Republic. Such an order must not he 
passed unless it has behind it the sanction of law. A Magistrate is expected to observe this prinl:iple 
while taking cognizance of every offence. Thus ss.2oo to 203 are enacted to have a weeding-out 
operation in order to distinguish unfounded from genuine cases so as to root out at the very outset 
without calling upon the pmty complained against in cases where the cognizancc is taken on a 
complaint. For obvious reasons such special procedure is not needed in cases where cognizanl:c is 
taken on a police report. Sce Copi Nmh & SOilS v. State oJ H.P .. 1981 CriU 175 (HP HC). 
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7.2 Issuing summons or warrant 

A summons is an authoritative call to the accused person to appear in coun 

to answer to a charge of an offence.4 A warrant of arrest is written authority given by a 

competent magistrate for the arrest of a person .. s If the magistrate taking cognizance of 

an offence considers that there is sufficient ground for proceeding, then 

(i) if the case appears to be a summons case, he shall issue his summons for Ihl! 

attendance of the accused, or 

(ii) if the case appears to be a warrant case, he may issue a warrant, or if he thinks fit. a 

summons, for causing the accused to be brought or to appear at a certain timl! 

before such magistrate or (if he has no jurisdiction himself) before some other 

magistrate having jurisdiction.6 

The general mandate is that in summons cases the magistrate shall issue a 

summons, while in warrant cases he has discretion to issue either warrant or summons. 

However, the court is empowered to issue warrant against the accused even in a 

summons case: 

Every summons shall usually he served by a police oflicer. However, il can he served hy an oflicer or 
Ihe COUrl issuing il or other puhlic servant if the State Government makes rules as authorised by Ihe 
Code(s.62). More details regarding form of summons, mode of its being served. etc are COnlained 
under ss 61 to 68 of the Code. 
The Code of Criminal Procedure. 1973, s.70( I). Section 72 provides Ihal il musl he in writing and 
signed by the presiding oflicer of the court issuing it 11 shall bear the seal of the court. 11 must dearly 
melllion the name and other particulars of the person to be arrested and must specify the offence wilh 
which he is charged. 11 must show dearly the person to whom the authority to arrest is given. 11 shall 
ordinarily be directed onc or more police offieers; but the eourt may, if its immediate execulion is 
necessary and no police oflieer is immediately available, direct it to any other person or persons. Such 
person or persons shall be bound to execute the same. When a warrant is directed to more oflicers or 
persons than one, it may be executed by all or by anyone or more of them. A warranl shall remain in 
force until it is cancelled by Ihe court issuing it or until it is executed. Thus it would not he invalid 
simply on the expiry of the date fixed by the court or for the return of it .See also Emperor v. lJilll/lI 
Aili,., 29 CriU 1007 (Pat HC). 

6 Id, s. 204(1); s.2(w) provides: .. 'Summons case' means a case relating to an offence. and not heing a 
warrant case."; s.2(x) provides: .. 'Warrant case' means a case relating to an offence punishahle wilh 
death, imprisonment for life or imprisonment for a term exceeding two years." 
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(a) if, either before the issue of such summons or after the issue of the same but before 

the time fixed for his appearance, the court sees reason to believe that he has 

absconded or will not obey the summons; or, 

(b) if, at such time he fails to appear and the summons is proved to have been duly 

served in time to admit of his appearing in accordance therewith and no reasonable 

excuse is offered for such failure.7 The court shall record its reasons in writing 

before so issuing warrant in summons cases.s 

The discretion to issue a summons or warrant if there is sufficient ground 

for proceeding is restricted.9 

7.3 Power to dispense with the personal attendance of the accused 

The magistrate is empowered to dispense with the personal attendance of 

the accused under certain circumstances. ID Whenever a magistrate issues a summons, he 

may, if he sees reason so to do, dispense with the personal attendance of the accused 

and permit him to appear by his pleader.11 However, the magistrate inquiring into or 

trying the case may in his discretion at any stage of the proceedings, direct the personal 

atcendance of the accused, and if necessary, enforce such attendance in the manner 

provided in the Code. 12 Seriousness of the offence involved, the status of the accllsed, 

7 Id ,s.87. 
8 Ibid. 
9 Id, s. 204. It provides that no summons or warrant shall be issued under s. 204( I) until a list or 

prosecution witnesses is tiled. It is for protecting the interest of the accused. By virtue of this provision 
the accused would be in a position to know as to the witnesses who are supporting the prosecution 
case. P. Dhanji Mavji v. G.Govilld Jiva, 1974 CriLJ 241 (Guj HC); Ram Narain v. BislU/lI/bir Nall1, 
AIR 1961 Punj 171; CIUllurbhuj v. Nahar Khan, AIR 1958 MP 28. Abdullah BIU/I v. Glll/lall/ Mollll. 
1972 CriLJ 277 (J&K HC-FB). 

10 Id, s.205. 
11 Ibid. 

12 Id,s .. 203(2). The scheme of the provisions is that a magistrate has to disperse with the personal 
appearance of the accused and allow him to appear by his pleader except when the personal attendance 
of the accused before court is necessary in the interest of justice. See S.R. J/ulIIj/llIwala v. B.N. Podc/a/'. 
1988 CriLJ 51 (Cal HC); Sachida Nand v. Poorall Mal, 1988 CriLJ 511 (Raj HC); N.Dine!i{/n v. 
K. V.Baby, 1981 CriLj 1551 (Ker HC). 
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etc., are often taken into account in deciding whether the accused tS entitled to 

exemption from personal attendance. LI 

7.4 Supply to the accused of copies of statements and other documents 

The magistrate is under an imperative duty to furnish to the accused. free of 

cost, all copies of statements made to the police and of the documents to be relied upon 

by the prosecution.1 4 The purpose sought to be served vide the sections is to put the 

accused on notice of what he has to meet at the time of the inquiry or trial and to 

prepare himself for his defence. IS In a case instituted on a complaint the accused is 

entitled to disclosure by information. 16 

1.1 Erafcm AIi v. Killg. AIR 1948 Pat 418: In cases which arC grievous in nature involving moral turpitude 
personal allendance is the rule. while in eases which are technical in nature. which do not involve 
moral turpitude and where the sentence is only fine. exemption should be the rule. H.R.IIlc/lIs'ri£'s. 
Ko//ayall/ v. SllIle of Kem/a. 1973 CriU 262 (Ker HC): The courts should insist upon the appcaralH:e 
of the aeeused only when it is in his interest to appear or when the court feels that his presence is 
necessary for the elTective disposal of the case. In all trivial and technical cases where the accuseu arc 
ladies. old and sickly persons. workers of factories. daily wage-earners. other labourers and husy 
business people or industrialists courts should invariably exercise discretion Iiherally to exempt such 
persons from personal allendance. See als. Ravi Sil/gh v. SllIle of Bi/wr. 1980 CriU 330 (Pat HC): 
Sachidllllad v. SllIle of Mysore. AIR 1969 Mys 95; AI/i/a Ba/a Devi v. KCllldi Mllllci/Ililily. AIR IlJ50 
Cal 350; Tirbel/i v. MSI. Bh(lgll'(lli. AIR 1927 All 149. The Law Commission of India. 41" Report on 
the Code of Criminal Procedure. 1898. p.138. para 17.5.The power to dispense with the personal 
allendance of the accused is exercisable in any case where the magistrate issues a summons in'the first 
instance. and it is immaterial whether the case is a summons case or a warrant case. The power under 
this section is limited to the first issue of process and it cannot be invoked at any later stage. If the 
magistrate finds it necessary at later stage. he will have to act under and in accordance with the 
provisions of sec.317. 

14 Id,s. 207, This is in addition to where a police oflicer investigating the case linds it convenient to do 
so. he may furnish to the accused copies of all or any of the documents referred to in s.17 3(5). In 
cases where cognizance of the offence is taken otherwise than on ·a police report. the investigation is 
not ordinarily conducted by the police. Thus. naturally there would be no statements recorded by the 
police. Therefore the valuable right conferred to the accused to get copies of the document would not 
be available in such cases. 

IS Gllrbac/lllll Sillg/, v. SllIle of PUI/jab. AIR 1957 SC 623; See also Geevarghese v. Phi/ippose. IlJX7 
CriU 1605 (Ker HC); Pllrus/w//all/ Jet/wllalld v. SllIle of KUICh. AIR 1954 SC 700. 

16 Failure to comply with s,207 is a serious irregularity. However this irregularity in itself will not vitiate 
the trial. If it has in fact occasioned a prejudice to the accused in his defence the conviction of the 
accused must be set aside and fair retrial after furnishing all the required copies to the accused must he 
conducted. See Na/'{/yclII Rcw v. SllIle ofA.P .• AIR 1957 SC 737; G"r/Jac!u/II Sillg" v. State of Punjah, 
AIR 1957 Sc 623; P"rtlsho//all/ Jel/ullullld v. Sill le of Kttlcll. AIR 1954 SC 700; /JaYlIc/a/Jai v. SllIl£' 0/ 
MlI/wms/ura. 1971J CriU 529 (Bom He). 
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7.3 Concept of fair trial 

It is a radical principle of law that an accused shall not be punished unless 

he has been given a fair trial and his guilt has been proved in such trial. The notion of 

fair trial cannot be explained in absolute terms like all other concepts incorporating 

fairness or reasonableness. Fairness is a relative concept. Thus in criminal trial fairness 

could be measured only in relation to the gravity of accusation, the time and resources 

which the society can reasonably afford to spend, the quality available of resources, the 

prevailing social values etc. However, leaving aside the question of the degree of 

fairness in criminal trial, the basic essential attributes of fair trial can be identified and 

studied. 17 Our judiciary has recognised that the primary object of criminal procedure is 

to ensure a fair trial of the accused. III 

7.4 Adversary system 

The system of criminal trial envisaged by the Code is the adversary system 

based on the accusatorial method. 19 In this system the prosecution representing the Stat~ 

accuses the defendant of the commission of some crime. The law requires th~ 

prosecutor to prove his case beyond reasonable doubt unless otherwise provided in any 

law for the time being in force. The law also provides for opportunity to the accused to 

defend himself. The Judge (or the Magistrate) more or less is to function as an umpir~ 

between the two contestants. Challenge constitutes the essence of adversary trial and 

17 The Universal declaration on Human Rights provides under Arts. JO and II respectively as: "Every 
one is entitled in full equalilY to fair and public hearing by an independent and imparlialtribunal, in Ihe 
detennination of his rights and obligations of any criminal charge against him", and "Every one 
charged with a penal offence has the right to be presumed innocent until proved guihy aCl:Ording 10 

law in public trial at which he has had all the guarantees necessary for his defence". Adopted and 
proclaimed by General Assembly on December 10, 1948. . 

IK Talab Haji HII:,aill v. lv/ac/akct/ PlIl'lIsl!af(/m MO/ulkal', AIR 1958 se 376; ismClil SOc/CIIl'ala v. Sw/£' 11/ 
MallC/rashtl'a. (1975)3 sce 140. 
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truth is supposed to emerge from the controverted facts through effective and constant 

challenges.:w Adversary system is by and large dependable for the proper reconciliation 

of public interest in punishing the criminals and private interest in preventing wrongful 

convictions. The system of criminal trial assumes that the state using its investigati vc 

resources and employing competent counsel will prosecute the accused who in turn. will 

employ equally competent legal services to challenge the evidence of prosecution. 21 

7.S Legal aid to the indigent accused 

Though the adversary system envisages equal rights and opportunities to the 

parties to present their respective cases, before the court. such legal rights and 

opportunities would in practice operate unequally and harshly affecting adversely the 

poor indigent accused persons who are unable to engage competent lawyers for their 

defence. The system therefore departs from its strict theoretical passive state and 

confers on the accused not only' a right to be defended by a lawyer of his choice. but 

also confers on the indigent accused person a right to get legal aid for his defence at the 

State's COS!.2:! Failure to provide free legal aid for an indigent accused would vitiate the 

trial, entitling setting aside of the conviction and sentence.:!3 

7.6 Presumption of innocence 

It is a cardinal principle of our administration of criminal justice that the 

accllsed shall be preslImed innocent unless his guilt is proved beyond reasonable 

11) Repol1 of the Expert Committee Oil Legal Aid. p.70. 
211 Ibid. 
21 Ibid. 
22 The Code of Criminal Procedure. 1973. ss.303 & 304 and the Constitution of India. Ails. 22( I) & 21 

as construed by the Supreme COUI1 in HlIssaintlrtl KIUI/Oon (IV) v. SWle (!f /Jifwr. (1980) I SCC 9X 
declare free legal aid to indigent person as his constitutional right. 

2J Silk Das v. Union Terrilory (if A.P .• (1986)2 SCC 401. 
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doubt.24 The burden of proving the guilt of the accused is upon the prosecution and 

unless it relieves itself of that burden the court cannot record a finding of the gUilt of the 

accused.25 Every criminal trial begins with the presumption of innocence in favour of 

the accused. The provisions of the Code are so framed that a criminal trial should begin 

with and be through out governed by this essential presumption.26 However, this 

principle is not absolute. It can be applied only with a pinch of salt in it. 27 

7.7 Courts to be independent and impartial 

An independent and impartial judiciary is the bedrock on which the edifice 

of the administration of criminal justice is built. Our legal system has taken several 

steps to safeguard the degree of impartiality in the discharge of judicial functions: 

(a) Separation of judiciary from the executive as narrated earlier, 

(b) Court to be open, 

Public trial in open court is undoubtedly essential for the healthy, objective 

and fair administration of justice. Trial held subject to the public scrutiny and gaze 

naturally acts as a check against judicial caprice or vagaries, and serves as a powerful 

instrument for creating confidence of the public in fairness, objectivity and impartiality 

of the administration of justice. Public confidence in the administration of such great 

significance that there can be no two opinions in the broad proposition that in 

2~ Babll Sillgh v. State of PUlljab, (1964) I eriLJ 566; K.M. Nallavati v. State of Ma"arashtra, AIR 1962 
se 605. 

~ , 
.. Kali Ram v. State of H.P., ( 1973)2 sce 808. 
26 Ta/ab Haji Has~i(/Il v. Madl/l/ka/" Pllrt/shottall/ MOlldk{ll", AIR 1958 se 376. 
27 Shivaji Sahe/mw Bobade v. State of Malwrashtra, (1973)2 sce 793: "The cherished principles or 

golden thread beyond reasonable doubt which runs through the web of our law should not be stretched 
morbidly to embrace every hunch, hesitancy and degree of doubt. The excessive solicitude reflected in 
the altitude that a thousand guilty men go out but one innocent martyr shall not suffer is a false 
dilemma. Only reasonable doubts belong'lo the accused. Otherwise any practical system of justice will 
then break down and lose credibility with the community"; 
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discharging their functions as judicial tribunals, courts must generally hear causes 111 

open court and must permit public admission to the court room. 28 

(c) Judge or magistrate not to be personally interested in the case 

It is a radical principle of law that no man shall be judge in his own case. 29 

The legal requirement is that justice should be administered as to satisfy a reasonable 

person that his tribunal was impartial and unbiased. It is well settled that every judicial 

officer who is called upon to try certain issues in judicial proceedings must be able to 

act judicially. He should be able to act impartially, objectively and without any bias. 

The question is not whether a bias has actually affected the judgement. The real test is 

whether there exists a circumstance to which a litigant could reasonably apprehend that 

a bias attributable to a judicial officer must have operated against him in the final 

decision of the case. It is this sense that it is often said that justice should not only be 

done but must also appeal to be done. 3D 

(d) Transfer of case to secure impartial trial: 

A magistrate empowered to take cognizance of an offence may do so upon 

his own knowledge about the commission of any such offence':~1 However in such a 

case the accused must be told before any evidence is taken that he is entitled to have the 

case tried by another court and if he so chooses the case shall be transferred to another 

magistrate.32 This is in order to inspire confidence as to the impartiality of the court in 

28 The Code of Criminal Procedure, 1973, s.327; Naresh ShridlUlr Mirajkar v. State of MalUlrashtra, AIR 
1967 SC I, sce also Kehar Singh v. State'( Delhi Adlllll.), (1988)3 SCC 609. 

29 Id .. s.479. 
JO ShyQIII Singh v. State of RajastlUlIl, 1973 CriLl 441 (Raj HC). 
JI S.190 (I)(e). 
J2 S.191. 
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conducting the trial. The High Court and the Supreme Court have power to transfer to 

achieve such objects as narrated earlier. 

Right of the accused to know of the accusation: Fair trial requires that the 

accused person is given adequate opportunity to defend himself. Such opportunity will 

have little meaning, or such an opportunity in substance be the very negation of it. if the 

accused is not informed of the accusations against him. The Code therefore provides in 

unambiguous terms that when an accused person is brought before the court for trial. the 

particulars of the offence of which he is accused shall be stated to him.33 In case of 

serious offences, the court is required to frame in writing a formal change and then to 

read and explain the change to the accused person. 34 

The accused person to be tried in his presence: The personal presence of the 

accused throughout his trial would enable him to understand properly the prosecution 

case as it is unfolded in the court. This would facilitate in the making of the preparations 

for this defence. A criminal trial in the absence of the accused is unthinkable. A trial and 

a decision behind the back of the accused person is not contemplated by the Code. 

though no specific provision to that effect is found therein. The requirement of the 

presence of the accused during his trial can be implied from the provisions which allow 

the court to dispense with the personal attendance of the accused person under certain 

circumstances. For instance, a magistrate issuing a summons may dispense with the 

personal attendance of the accused and permit him to appear by his pleader. .l~ Similarly. 

it is required to take the evidence in the presence of the accused person:16 The statutory 

.1./ Ss. 251,240,246 (llId 228 . 

.14 Ss.22B,240 (llId 246 . 

.15 S.205 . 

. 16 The Code of Criminal Prm:edure, 1973, s.273. 
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provisions permitting the accused to appear by his pleader are there in the Code to help 

the accused and not to harass him, and the discretion the judge or magistrate has in these 

matters is to be exercised judicially .:l7 

7.8 Right of cross-examination 

Evidence given by witnesses may become more reliable if given on oath and 

tested by cross- examination. A criminal trial which denies the accused person the right 

to cross- examine prosecution witnesses is based on weak foundation. and cannot be 

considered as a fair trial.3
!! 

7.9 Right to speedy trial 

Every accused is entitled to have an expeditious trial. Justice delayed is 

justice denied. This is all the more true in a criminal trial where the accused is not 

released on bail during the pendency of the trial and the trial is inordinately delayed. 

However. the Code does not in so many words confer any such right on the accused to 

have his case decided expeditiously. If the accused is in detention and the trial is not 

completed within the period stipulated under sec. 167. from the first date fixed for 

hearing he shall be released on bail.39 

In HlIssainara Kll(Itooll (IV) v. State of Bilwr:~o the Supreme Court 

considered the problem in all its seriousness and declared that speedy trial is an essential 

ingredient of 'reasonable. fair and just' procedure guaranteed by Art 21 and that it is the 

constitutional obligation of the State to devise such a procedure as would ensure speedy 

trial to the accused. The court observed: 

.17 N. Dil/esal/ ,'. K. V. IJahl". 1981 CriU 1551 (Ker HC) . 

.IX SlIkal//"{/j ,'. Slale 4Rajasllwl/. AIR 1967 Raj 267 . 

.IY S. 437 (6). 
~(j (1980) I SCC 98. 
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"The State cannot avoid its constitutional obligation to provide speedy trial 

to the accused by pleading financial or administrative inability. The State is under Lt 

constitutional mandate to ensure speedy trial and whatever is necessary for this purpose 

has to be done by the State. It is also the constitutional obligation of this Court. as the 

guardian of the fundamental right of the accused to speedy trial by issuing necessary 

directions to the State which may include taking positive action. such as augmenting 

and strengthening the investigative machinery, setting up new courts. building new 

court houses, providing more staff and equipment to the courts. appointment of 

additional judges and other measures calculated to ensure speedy trial.,,41 

7.10 Autrefois acquit and Autrefois convict 

This doctrine means that if a person is acquitted or convicted of an offence 

on trial he cannot be tried again for the same offence or on the facts for any other 

offence. This doctrine is substantially incorporated as a fundamental right in Article 20 

(2) of the Constitution and embodied as a legal right in sec. 300 of the Code. When once 

a person has been convicted or acquitted of any offence by a competent court. any 

subsequent trial for the same offence would certainly put him in jeopardy and in any 

case would cause him unjust hanissment. Such a trial can be considered anything but 

fair, and therefore has been prohibited by the Code.42 

41 Ibid.; Also see discussioll ill S. Guill v. Grilldlays BC/Ilk Lld., (1986) I SCC 654: !986 CriU 255; 
MC/dheshll'C/rd/1C1Il Sillgh 11. Sw/e of Bi/wr, 1986 CriU 1771 (Pm HC); Mihir KIIII/{/r G/lOsh \'. SW/I! 0/ 
W.B., 1990 CriU 26 (ClIl HC). 

42 While Article 20 (2) does nOI in terms maintain a previous acquillal, section 300 of the Code fully 
incorpomte the prim.:iple and explains in detail the implications of the expression "same offence", Sce 
also NC/ltlrajC/1I \', S/CIIe, 1991 Cri U 2329 (MC/d HC), An analysis of see. 3(X) will bring out the 
following: The basic rule is that 'a person who has once been tried by a court of competent jurisdiction 
for an offence and convicted or acquilled of such olTem.:e shall, while such conviction or acquillal 
remains in force, not be liable to be tried again for the same offence. For the purpose of this section the 
tenll "acquillal" is explained in negative tenns by saying that the dismissal of a complaint or discharge 
of the accused is not "aequillal". The dismissal of a complaint or the discharge of the accused is nol 
considered as final decisions regarding the innocence of the accused, However. when a court applics a 
wrong provision of law erroneously, it is deemed that the order in effect is onc undcr the provision of 
law applicable to the facts of the case. Where in a summons case, the magistrate passed an order of 
"discharge" under sec, 245(2) owing to the absence of the complainant the order of "discharge" under 
sec. 245(2) must be read as an order of acquillal passed under section 256, 
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7.11 Trial procedures, common features 

The Code has adopted four distinct mode of trials, namely 

(1) trial before Court of Session, 

(2) trial of warrant cases, 

(3) trial of summons cases, and 

(4) Summary trials. 

For determining the mode of trial, all criminal cases are divided in the first 

instance into two categories, 'Warrant Cases,43 and 'Summons cases'.44 Each of these 

two categories of cases has been further subdivided into two classes on the basis of the 

seriousness of the offences. The more serious amongst the warrant cases ate tried 

according to the first mode of trial by a Court of Session, and on the other side, the less 

serious amongst the summons cases are tried summarily according to the fourth mode of 

trial. The philosophy, logic or rational, underlying this policy is that in cases relating to 

very serious offences it is just and appropriate to have elaborate trial procedure which 

would ensure and also appear to ensure, a high degree of fairness to the accused and 

also a high degree of precision in reaching correct conclusions. On the other hand, in 

cases of numerous offences of less serious nature it would be expedient to adopt simple 

and less elaborate procedures, and in the vast number of petty cases it becomes 

necessary even to have summary procedures. 

It is better to see the common procedures involved in all the four modes, of 

trial, before going into their details. 

43 S. 2 (x). 
44 S. 2 (w). 
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(1) Language of Courts.- The Constitution provides that until Parliament by 

law otherwise provides, all proceedings in the Supreme Court and in every High Court 

shall be in English.45 However, the Governor of a State may, with the previous sanction 

of the President, authorise the use of Hindi, or any other language used for any official 

purposes of the State, in proceedings in the High Court having its principal seat in that 

State, but this rule shall not apply to any judgment, decree or order passed or made by 

such High Court.46 

The State Government may determine what shall be, for purposes of this 

Code, the language of each court within the State other than the High Court.47 This does 

not however mean that a witness cannot give his evidence in a language other than the 

court language; nor does it mean that the accused cannot give his statement in a 

language different from the court language. In such cases where the language used by 

witness or the accused is one other than the court language procedures have been 

provided under ss.277 and 281 for recording such evidence and statements. 

7.12 Proceedings to be held expeditiously 

An important aspect of fair trials is the expeditious conduct of trial 

proceedings. Though speedy trial is not specifically enumerated as a fundamental right 

in our Constitution, it has been held48 that it is implicit in the broad sweep and content 

of Article 21 as interpreted by the Supreme Court in M(meka Gandhi v. Union (d' 

4S Art. 348 (l)(a). 
46 Art.348(2). 
47 S.272. 
~8 HlIssail/a/'(/ Klw/OolI(l) v. Home Secretary. State of Billa,.. (1980) I SCC8!. 
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IlIdia.49 Speedy trial means reasonably expeditious trial.50 Inordinate delay in trial even 

vitiates further proceedings.51 

Once the cognizance of the accusations of a criminal nature is taken by the 

competent court, the trial has to be held with all expedition so as to bring to book the 

guilty and absolve the innocent. This has to be achieved with speed and without loss of 

time in the interest of justice.52 The object is to avoid loss of evidence by passage of 

time and unnecessary harassment to the accused. It is well known that if the prosecution 

is kept pending for indefinite or for a long time, important evidence may be obliterated 

by mere lapse of time, with the result that the evidence would not be available at the 

time of trial. 53 

The adjournment can be for such time as the court considers reasonable. 
" 

What is reasonable time in a given case will depend upon the facts and circumstances of 

the case. The discretion to postpone or adjourn a case is to be exercised judicially and 

not arbitrarily. The Code makes clear distinction between detention in custody before 

taking cognizance and detention in custody after taking cognizance. The former is 

covered by s. 167 and the latter by s. 309. The two are mutually exclusive and ought 10 

be kept SO.54 A question arose whether the magistrate has power to remand an accused 

49 AIR 1978 SC 597: (I 978) I SCC248. 
so Hussainara Khatoon(1) v. HOII/e Secretary, State of Bihar, (1980) I SCC81; Mad"es//Il"{/d/wri Sing" \'. 

State of Hi/wr, !986 CriLJ 1771 (Pat HC); State of Bi/wr v. Makslldan Sing". 19X5 CriLJ In2; GI/ill \" 
Grilldlays Bal/k Ltd .• (1986) I SCC654: AIR 1986 SC 289. 

SI UI/ion of II/dia v. MlIlI/taZl/ddil/, 1988 CriU 1320 (Cal HC); Stale v. Maj. P.F. Ro/Jerts. 1986 CriLJ 
1415 (Gan HC); Rohtas KIIII/ar v. State ofHaryal/a. 1988 CriLJ 142~ (P & H HC); Sril/il'a.\' Gopet! \', 
U. T. of Arl/llac/wl Pradesh. (1988)4 SCC 36; Klllbir Sil/gh v. State of PilI/jab. 1991 CriLJ 1756 ep & 
H HC); N. V. Raghava Reddy v. IIl!.pector of Police. 1991 CriLJ 2144 (AP HC); Si\'{/kllll/ar v. Stale 1If' 
A.P .• 1991 CriLJ 2337 (AP HC). 

S2 Ral/lkriS/l1Ia Sall'ala/'{/II/ Redkar v. Slate of Ma/w/'{/shtra. 1980 CriLJ 254 (Bom HC). 
S3 State of Ma/w/'{/shtra v. Rasiklal K. Mellfa. 1978 CriLJ 809 (Born HC). 
S.J 41'1 Report, p. 212. para 24. 49. 
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during the period between the date of submission of police report and the date of taking 

cognizance.55 

7.13 Decision on evidence partly recorded by one judge or magistrate and partly 

by another 

The principle that the judge or the magistrate who hears the entire evidence 

should give the decision is an important one in the administration of criminal justice. A 

departure from this principle has been permitted by s. 326 apparently on the grounds of 

expediency. When a magistrate after hearing a case is transferred or relinquishes his 

office, for any other reason, his successor, but for s. 326, will have to hear the case 

afresh. Section 326 is harassment involved in trying the case afresh.56 

In order to attract the provisions of s. 326, to enable a successor judge to 

continue a trial from the stage left by his predecessor, two conditions must be satisfied-

(i) that the first judge had heard and recorded the whole or part of the evidence and 

7.14 Commitment of case to court of session 

The Court of Session cannot directly take cognizance of even offences 

triable exclusively by Court of Session. Rather, the Court of Session can deal with such 

cases only when the same are committed by the magistrate taking cognizance of such 

~~ The courl resolvcd il and held lhal the magislrale has powcr under s. 309 since inquiry in lcrms or s. 
2(g) of the Code could be deemed to have commenced from the submission of police reporl and 
continued lill an order of commitmenl was made under s. 209. State of V.P. v. Lah/llni Bra/Ill/a. AIR 
1983 SC 439: (1983)2 SCC 372; Rabilldra Rai v. State of Bi/wr, 1984 CriLJ 1412 (Pal HC). 

~6 Ramadas Kelu Naik v. V.M. Mllddayya, 1978 CriLJ 1043 (Kant HC); Payare UI/ v. State (~f Pllllja/J. 
AIR 1962 SC 690; Plllljab Sillglz v. SUlle of V.P., 1983 CriLJ 205 (All HC). 
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offences. Such magistrate shall perform certain preliminary functions and commit the 

case formally to the Court of Session.57 

In forming the optnlon as to whether a case is to be so committed the 

Magistrate is not to weigh the evidence and the probabilities in the case. Nor is he 

required to hear the accused.5tl Rather, the magistrate is only to examine the police 

report and other documents and find out whether the facts stated therein make Ollt an 

offence triable exclusively by the Court of Session. However, it is not open to him to 

hold a mini trial for arriving at above such finding. 59 

If on a plain reading of material on record it does not appear to the judicial 

mind that any such offence exclusively triable by the court of session exists, or even 

prima facie or on the face of the record no such offence is disclosed at all, then in that 

limited field and contingency, the magistrate may decline to commit the case. Merely 

because the sessions court is vested with the discretionary powers to set aside a 

committal and to send the case back, the magistrate is not obliged to almost 

mechanically commit a case even if the offence does not appear to him to be triable 

exclusively by the court of session.6o If made up facts unsupported by any material are 

reported by the police and a sessions offence is made to appear it is perfectly open to the 

sessions court to discharge the accused.6t 

57 Id. ss.209. 323. 
58 SUIte v. Jairam. 1976 CriLJ 42(Del HC); Slate v. Kas/U Behera. 1975 CriLJ 1178 (Ori HC); Sa/ec/w 

Khatooll v. SUIte of 8i//(/,., 1989 CriLJ 202 (Pat HC). 
59 State of Ka,."aUlka v. S/wkti Ve/II, 1978 CriLJ 1238 (Kant HC); SUIte of H.P. v. Sila Ra III , 1982 CriLJ 

1696 (HP He). 
60 D(l/latraya Salllallt v. State ofMa/wraslltra, 1981 CriLJ 1819 (Bom He). 
Cd The Code of Criminal Procedure, 1973, s.227; see also Salljay Gal/dhi v. Vllioll ofllldia, (1978) 2 SCC 

39. If the offence does not appear to be one exclusively triable by a court of session, he shall not 
discharge the accused. but shall proceed under Chapter XIX or Chapter XX of the Code as the 
magistrate is deemed to have taken cognizance of offences falling under anyone of the Chapters. 
P.R.M/lrug(/yial/ v. J.P.Nadw·, 1977 CriLJ 1700 (Mad He); Izlw,. Alzllwd v. Slate. 1978 CriLJ 58 (All 
He). No commillal shall be done without the presence of the accused. 61 This requirement of the 
presence of the accused is not however with a view to give him an opportunity to make any 
representation, but only for the purpose of commilling him to the court of session. The non-productiilll 
of the accused before the magistrate at the time of cOlllmillal is a mere irregularity and is curable under 
s.465( I). See also Ollka,. Sillgh v. State. 1976 CriLJ 1774 (All HC). 
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7.15 Approver, if any, to be examined before committal 

The examination of the approver is a condition precedent for the committal. 

The magistrate taking cognizance of the offence is required to examine the person 

accepting the tender of pardon namely, the approver, as a witness.62 

7.16 Consolidation of cases instituted on a police report and on a complaint 

The Code provides provision intending to secure that private complaint do 

not interfere with the course of justice.63 Sometimes when a serious case is under 

investigation by the police, some of the persons concerned may file a complaint and 

quickly get an order of acquittal either by collusion or otherwise. Thereupon the 

investigation of the case would become anfractuous leading to miscarriage of justice in 

64 Th .. d h· 6~ some cases. e section mten s to Qvercome suc contingency.' 

7.17 Trial before a court of session 

The accused is entitled to be defended by a counsel of his choice. In a trial 

before a court of session, where the accused is not represented by a pleader and where it 

appears to the court that the accused has not sufficient means to engage a pleader the 

court shall assign a pleader for his defence at the expense of the State.66 It is also 

recognised as the fundamental constitutional right of every indigent accused to get a 

62 Id.s. 306. h should be read in conjunclion wilh s.209. See Uravakollda Vijayaraj Pal v. State ofA.I'.. 
1986CriLl2104 (AP HC). 

6) Id. s. 210; }osepil v. }osepil. 1982 CriLl 595 (Ker HC). 
6-1 Joint Commillee Report, p.xix. 
6~ Sce Mall Clullu/ v. State of HlII)'{I//{/. 1981 CriLl 190 (P&H HC); Kat/ire.WlII v. Kasilll, 1987 CriLJ 

1225 (Mad HC); T.S. Sall'llIle), v. State. 1987 CriLl 1079 (Del HC); Kariappa v. State of KarJ/ataka. 
1989 CriLl 1157(Kant HC); }osepil v. }osepil. 1982 CriLl 595 (Ker HC); State v. Har Naraill, IlJ76 
CriLl 562 (Del HC). 

66 SJ04. 
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free legal aid for his defence.67 Therefore if legal aid is to be given to the indigent 

accused, the court must, before the commencement of the trial, make timely 

arrangements for selecting and assigning a competent lawyer for the defence, and give 

him adequate time and facilities for the preparation of the defence. 

7.18 Supply of copies 

The magistrate taking cognizance of the offence shall supply to the accused 

copies of certain documents like police report, FIR, statements recorded by police or 

magistrate during investigation, etc.68 In a trial of warrant case, it is required that the 

magistrate conducting the trial to satisfy himself at the commencement of the trial that 

he has complied with the provisions regarding supply of copies to the accused person.()1) 

Though a trial before a court of session relates to offences which are relatively more 

serious, a similar provision has not been made applicable to such a trial. An accused 

would have the right, albeit a non-statutory right to complete disclosure of material at 

the threshold of a trial, even in cases otherwise than on a police report if the proceedings 

were preceded by police investigation. Thus, the court of session would and should. at 

the commencement of trial, satisfy itself that copies of documents have been furnished 

to the accused.70 

7.19 Initial steps in trial 

When the accused appears or is brought before the court in pursuance of a 

commitment of a case, the prosecutor shall open his case by describing the charge 

61 HlIssailla/'{/ Klw(()oll (IV) v. Home Secretary. Stale of Bilwr. (1980) I SCC YH; Silk o(/.\' Ullio/l 
Territory of Aml/ac/wl Prade.l'h. (1986)2 SCC 40 I. 

IlS 1d .• ss.207 & 227. 
69 Id.. s.238 
10 Vi"iyaga IlIIemar;o/lal v. SWle. 1985 CriLl 761 (Del HC). 
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brought against the accused and stating by what evidence he proposes to prove the guilt 

of the accused.71 The public prosecutor should thus give a brief summary of the 

evidence and particulars of the witnesses by which he proposes to prove the case against 

the accused. It is not necessary for a public prosecutor in opening the case for the 

prosecution to give full details regarding the evidence including the documents by 

which he intends to prove his case. 

7.20 Discharge 

If, upon consideration of the record of the case and the documents submitted 

therewith, and after hearing the submissions of the accused and the prosecution in this 

behalf the judge considers that there is no sufficient ground for proceeding against the 

accused, he shall discharge the accused and record his reasons for so dOing.?:! This is a 

beneficial provision to save the accused from prolonged harassment which is a 

necessary concomitant of a practical trial.73 The object of requiring the sessions judge to 

record his reasons is to enable the superior court to examine the correctness of the 

reasons for which the sessions judge has held that there is or is not sufficient ground for 

proceeding against the accused.74 For the purpose of determining whether there is 

sufficient ground for proceeding against an accused, the court possesses a comparatively 

wide discretion.75 Whereas a strong suspicion may not take the place of proof at the trial 

71 The Code of Criminal Procedure. 1973. s.226 .. 
7! Id. s.227. 
7J Kell'al KrislulI/ v. Suraj IJ//{/Il. 1980 Supp SCC 499 : 1980 CriLl 1217; Shetiyall/II/a Pujar; f)hotre \. 

State of Ma/wra.l'htra. 1988 CriLl 1471 (Bom HC). The words 'not suflicient ground for proceeding 
against the accused' clearly show that the judge is not a mere post oflice to frame the charge at the 
behest or the prosecution, but has to exercise his judicial mind to the facts of the case in order 10 

determine whether a case for trial has been made out by the prosecution. See VI/ioll (~lllldia v. Pr(~/itl/(/ 
KUllwr Sall/al, (1979) 3 SCC 4; R.S.Nayak v. A.R.Allfll/ay, (1986) 2 SCC 716; R((\'i S/wllkar Mi.l'hra \'. 
State (if V.P., 1991 CriLl 213 (All HC). 

N ' State (if Ka/'l/(/wka v. L.MIIlli.l'u'wIlY. (1977) 2 SCC 699. 
H State of Ka,.,,(/wkct v. L.MIIlli,\'II'aIllY. (1977) 2 SCC 699. See also Union of India v. Pmflll/a Kllllwr 

Sal/uiI, ( 1979) 3 SCC 4 : The sufficiency of grounds would take within its fold the nature of evidence 
recorded by the police or the documents produced before the court which ex facie' disclose that there 
are suspicious circumstances against the accused so as to frame a charge against him. 
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stage, yet it may be sufficient for the satisfaction of the court in order to frame a charge 

against the accused.76 

7.21 Framing of charges 

If after such consideration and hearing the judge is of opinion that there IS 

ground for presuming that the accused has committed an offence which -

(a) is not exclusively triable by the court of session, he may frame a charge against the 

accused and, by order, transfer the case for trial to the Chief Judicial Magistrate, 

and thereupon the Chief Judicial Magistrate shall try the offence in accordance with 

the procedure for the trial of warrant cases instituted on a police report; 

(b) is exclusively triable by the court, he shall frame in writing a charge against the 

accused.77 

Once the case is committed to the Court of Session, it becomes clothed with 

the jurisdiction to try it and the mere fact that the evidence disclosed was not onc 

16 In Union of India v. Pmfl/lla KlIl/lar Sa/1lal, (1979) 3 SCC 4, the Supreme Court laid down that in 
exercising the power of discharging the accused under s.227, the following four principles arc 
applicable. 
(I) The judge while considering the question .of framing the charges as the undoubted power to sift 

and weigh the evidence for the limited purpose of finding out whether or not a prima facie case 
against the accused has been made out. 

(2) Where the material placed before the court discloses grave suspicion against the accused which 
has not been propcrly explained the court will be fully justilied in framing a charge and prm;eeding 
with the trial. 

(3) The test to determine a prima facie case would naturally depend upon the facts of each case and it 
is difficult to lay down a rule of universal application. By and large however. if two views .Ire 
equally possible and the judge is satisfied that the evidence produced before him while giving rise 
to some suspicion but not grave suspicion against the accused he ~ill be fully within his right to 
discharge the accused. 

In exercising his jurisdiction under s.227 the judge under the present Code is senior and experience 
court and he cannot act merely as a post oflice or a mouth piece of the prosecution, hut has to consider 
the broad probabilities of the case, the total effect of the evidence and the documents produced before 
the court, any basic inlinnities appearing in the case and so on. This doesn't mean that the judge 
should make a roving inquiry into the pros and cons of the matter and weigh the evidence as if he W.IS 
conducting a trial.; State of Bill"r v. RamesiJ Singh, (1977) 4 SCC 39; SI/pdt. & Reme/1llmlllcer o{ 
Legal Affairs v. Anif KI/I/lar Bllllnja, (1979) 4 SCC 274. 

11 The Code of Criminal Procedure, 1973, s.228( I). 
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exclusively triable by Court of Session does not divest it of that jurisdiction.7K The 

accused has an active role at the stage of framing charge.7<J The test to determine a 

prima facie case against the accused would naturally depend upon the facts of each case 

and it is difficult to lay down a rule of universal application. 

7.22 Explaining the charge 

Where the offence is exclusively triable by the Court of Session and a 

charge has been framed in writing against the accused, it shall be read and explained to 

the accused. The accused shall then be asked whether he pleads guilty of the offence or 

claims to be tried.Ko The charge should not only be read out but should also be explained 

to the accused in clear and unambiguous terms. If necessary. the judge may even 

interrogate the accused in order to ascertain whether he fully understands the 

responsibility which he assumes by making a plea of guilty.KI 

7.23 Conviction on plea of guilty 

If the accused pleads guilty the judge shall record the plea and may. in his 

discretion, convict him thereon.K2 The plea of guilty must be in unambiguous terms; 

otherwise such a plea is considered as equivalent to a plea of not guilty.lo If the accused 

wants to plead guilty he should do so personally and not through his pleader. But where 

the personal attendance of the accused has been dispensed with, he is allowed to appear 

7K Sallllllllll v. Slale of M.P., 1988 CriLJ 498 (MP HC); In Yelugula SiI'a Pm.l'lIc/ v. Sltl/e of A.P .. IYXX 
CriLJ 381 (AP HC), A question arose whether under 5.228 an Assistant Sessions Judge could transfer a 
case to an Additional Sessions Judge who has been designated as Chief Judicial Magistfllte. Held. such 
a transfer would be valid even though the Additional Sessions Judge was senior to the Assistant 
Sessions Judge. 

79 Piwmbar Bullllll v. Sw/e, 1992 CriLJ 645 (Ori HC). 
110 The Code of Criminal Procedure, 1973. s 228(2). 
KI KesllO Sillgh v. Emperor. (1917) 18 CriLJ 742 (Oudh JC); The default in reading out or explaining the 

charge to the accused would not however vitiate the trial unless it can he shown that the non
compliance with 5.228(2) has resulted in causing prejudice to the accused. Bal/ll'ari v. SIlI/e of u.P .. 
AIR 1962 SC 1198; Aivyavl/ v. Queell-Empress, ILR (1886) 9 Mad 61; K.V.Suglllllllll v. Sill//' Ill' 
Kerala, 1991 CriU 221 I (Ker HC). 

82 The Code of Criminal Procedure. 1973. s. 229. 
8) Queell-Empress v. Blll/dll, lLR ( 1896) 19 All 119. 
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by his pleader and may plead guilty through his pleader.t!4 Where the statements 

purported to be the plea of guilt were not fully, fairly and adequately recorded by the 

magistrate, the conviction based on the so called plea of guilt is liable to be set aside and 

the case is liable to be sent back for retrial. 85 The court has the discretion to accept the 

plea of guilty and to convict the accused thereon. However, the discretion is to be used 

with care and circumspection and on sound judicial principles bearing in mind the 

ultimate objective to do justice to the accused.t!6 Usually in c'ases of offences punishable 

with death or imprisonment for life the court would be rather reluctant to convict the 

accused on the basis of his plea of guilty.s7 

If the accused is convicted on his plea of guilty, the judge shall hear the 

accused on the question of sentence and then pass sentence on him according to law. 

7.24 Procedure on pleading not guilty 

If the accused pleads not guilty the judge shal1 fix a date for examination of 

witnesses, and may, on the application of the prosecution, issue any process for compel1ing 

the attendance of any witness or the production of any document or other thing.!!!! 

11-1 Ka//c/u/II Bai v. State, AIR 1959 M.P. 150. 
H~ Wa;:al//ao v. State of Naga/a//d, 1983 CriLJ 57 (Gau HC). 
H6 Ka/'{//I/ Si//gll v. State of H.P., 1982 CriLJ (NOC) 215 (HP HC); Ra/l/e.\·al/ v. State of Kem/a. 1 t)x 1 

CriLJ 451 (Ker HC). 
H7 Hasruddi/l MO//{//l/I//at/ v. E/l/peror, AIR 1928 Cal 775; ulxI/,ya SIIiddappa v. Emperor. (11)17) IX 

CriLJ 699 (Bom HC); QI/ee//-Empress v. 8/U/dll, ILR (1896) 19 All 119. Iflhe accused is convicled on 
his plea or guilty his righl of appeal is subslantially curtailed in view or s.375. Therefore Ihe queslion 
whelher Ihe words used by Ihe accused amounl in law 10 a plea of guilty becomes impOrlllnl. It is 
desirable Iherefore 10 record Ihe exacl words of Ihe accused. The accused mighl have admilled all Ihe 
aclS alleged againsl him and yel, Ihe aCls alone being not adequale 10 conslilule Ihe offence under Ihe 
penal seclion, Ihe accused cannot be held 10 have pleaded guilty of Ihe offence under Ihal parlicular 
seclion. See Major A.J. A//a//d v. Swte, AIR 1960 J&K 139. 

KK The Code of Criminal Procedure, 1973. s. 230. 
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7.26 Evidence for prosecution 

On the date so fixed the judge shall proceed to take all such evidence as may 

be produced in support of the prosecution.1I9 Witnesses shall be first examined in chief 

then (if the adverse party so desires) cross-examined, then' (if the party calling him so 

desires) re-examined.<)() The judge may in, his discretion, permit the cross-examination or 

any witness to be deferred until any other witness or witnesses have been examined or 

recall any witnesses for further cross-examination.91 

It is the duty of the prosecution to examine all material witnesses essential 

to unfold the narrati ve on which the, prosecution is based, whether that testimony would 

act for or against the case of the prosecution.92 The words 'to take all such evidence' do 

not combine production of witnesses by the prosecution only upto those persons whose 

statements have been recorded unde,r s.161:n Apart from that, it cannot be laid down as 

a rule that if large number of persons are present at the time of the occurrence, the 

prosecution is bound to call and examine each and everyone of these persons. The 

effect of non-examination of a pa!'ticular witness would depend upon the facts and 

circumstances of each case. In case enough number of witnesses have been examined 

with regard to the actual occurrence and their evidence is reliable and sufficient to base 

the conviction of the accused thereon, the prosecution may well decide to refrain from 

examining the other witnesses. Likewise, if any of the witnesses is won over by the 

K9 /d.s.23I ( I). Evidence as delined in s.3 of the Indian Evidence Act. 1872 means and includes- (i) all 
statements which the court permits or requires to be made before it by witnesses. in relation to malleI's 
of fact under inquiry; such statements are called oral evidence; 
(ii) all documents produced for inspection of the coul1; such documents are called documentary evidence. 

90 The Indian Evidence Act. 1872. s.138. 
91 The Code of Criminal Procedure, 1973, s.231 (2). 
92 Habeeb Mo/wllllllad v. Slate of Hyde/'{//}ac/, AIR 1954 SC 52; Stepilen Senel'irallle v. King. AIR 1936 

PC 289; Sa/wj Ralll v. State of V.P .• (1973) I SCC 490; State of V.P .. V. /ftik/w/' Khan, (1973) I SCC 
512; Bal/l\'(//'i v. Slate ofRajast/wn. 1979 CriLJ 161 (Raj HC). 

93 Ralll AclUl/ v. Slate of V.P .. 1990 CriLJ I11 (All HC). 
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accused and as such is not likely to state the truth, the prosecution would have a valid 

ground for not-examining him in court. The prosecution, would not, however. be 

justified in not examining a witness on the ground that his evidence even though not 

untrue would go in favour of the accused. It is as much the duty of the prosecutor as or 

the court to ensure that full and material facts are brought on the record so that there 

may be no miscarriage of justice. The discharge of such a duty cannot be affected by the 

consideration that some of the facts if brought on record would be ravourable to the 

accused. In cases the court finds that the prosecution did not examine witnesses 1'01' 

reasons not tenable or proper, the court would be justified in drawing inference adverse 

h 
. <)-1 to t e prosecution. 

The evidence of each wi,tness shall, as his examination proceeds. be taken 

down in writing either by the judge himself or by his dictation in open court or. under 

his direction and superintendence, by an officer of the court appointed by him in this 

behalf.95 Such evidence shall ordina~ily be taken down in the form of narrative. but the 

presiding judge may. in his discretion take down. or cause to be taken down any part or 

such evidence in the form of question and answer. 

As the evidence of each witness is completed it shall be read over to him in 

the presence of the accused. if in attendance or of his pleader. if he appears by pleadcr. 

and shall, if necessary. be corrected.96 If the witness denies the correctness of any part 

of the evidence when the same is read over to him, the judge may, instead of correcting 

1).1 Ram Prasac/ v. State (~l u.P .• (1974) 3 SCC 388; Sflil'aji Saflelm/O lJobac/e v, SllIte ofMa/wra.l'/III't1. 
(1973) 2 SCC 793; Rac/fill KallC/i v. Swte. 1973 CriLj 1320 (Ori HC); Ma.m/ti v. State of u.P .. AIR 
1965 SC 202; 8al'a flaji Hall/sa v. Swte of Kem/a. (1974) 4 SCC 479; Darya Sill~" v. S/(/te ofPlllljab. 
AIR 1965 SC 323; Naraill v. SWle of Plllljab. AIR 1959 SC 484; Abdll/ Galli v. S/(/te of M.P .. AIR 
1954 SC 31; Mafak Khal/ v. Emperor, AIR 1946 PC 16; /Jal/l\'ari v. Sw/e of Rajas/fll/ll. 1979 CriLj 
161 (Raj HC). See also IIIl1stratio/l (g) to s.114 of the Indian Evidence Act. 1872, 

9~ The Code of Criminal Procedure. 1973. s.276( I). 
96 ld,s .. 278( I). The burden of proving non-compliance of sec. 278 is on the complainant. See Mallgi/CI/ \'. 

Swte. 1989 CriLJ 2265 (AP HC). 
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the evidence make a memorandum thereon the objection made to it by the witness and 

shall add such remarks as he thinks necessary.97 If the record of evidence is in a 

language different from that in which it has been given and the witness does not 

understand that language, the record shall be interpreted to him in the language in which 

it was given, or in a language which he understands.9
!! 

The evidence so taken down shall be signed by the judge and form part of 

the record.99 When a judge records the evidence of a witness, he shall also record such 

remarks (if any) as he thinks material regarding the demeanour of such witness whilst 

under examination. 100 The section aims at giving some aid to the appellate court in 

estimating the value of the evidence recorded by the trial court. If the witness gives the 

evidence in the language of the court it shall be taken down in that language. (()( If he 

gives evidence in any other language, it may, if practicable be taken down in that 

language, and if it is not practicable to do so, a true translation of the evidence in the 

language of the court shall be prepared as the examination of the witness proceeds, and 

signed by the judge, and shall form part of the record. 102 Where the evidence is taken 

down in a language other than the language of the court, a true translation thereof'in the 

language of the court shall be prepared as soon as practicable, signed by the judge, and 

shall form part of the record; but in such a case when the evidence is taken down in 

English and a translation thereof in the language of the court is not required by any of 

the parties, the court may dispense with such translation. I03 Whenever any evidence is 

given in a language not understood by the accused (or his lawyer), it shall be interpreted 

to him (or his lawyer) in a language understood by him.104 

91 The Code of Criminal Procedure, 1973, s.278(2); Mi,. Mo/wlI/ed 011/(/,. v. Sw,e of WIl .. (19X!J) 4 sce 436. 
91 Id, s .. 278(3). 
<1'1 Id, s. 276(3). 
100 Id. s.280. 
101 Id, s. 277(a). 
101 Id. s. 277(h) 
IU.lld, s. 277(c). 
1(}Ild, s. 279. 

Cochill Ulliversity of Sciellce alld TeclllwlllKY 



School of Legal Studies 232 

7.27 Oral arguments and memorandum of arguments of the prosecution 

The prosecutor may submit his arguments after the conclusion of the 

prosecution evidence and before any other step in the proceedings, including the 

personal examination of the accused 105. The prosecution arguments at this stage might 

help the court in conducting the examination of the accused and seeking his 

explanations on the points raised by the prosecution. 

7.28 Examination of the accused by the court 

After the witnesses for the prosecution have been examined and before the 

accused is called on for his defence the court shall question the accused generally on the 

case for the purpose of enabling the accused personally to explain any circumstances 

appearing in evidence against him. I06 No oath shall be administered to the accused when 

he is so examined. 107 The accused shall not render himself liable to punishmenl by 

refusing to answer such questions, or by giving false answers to them. IOK The answers 

given by the accused may be taken into consideration [in such inquiry or trial] and pUl 

in evidence for or against him in any other inquiry into, or trial for. any other offence 

which such answers may tend to show he has committed.1(1) The procedure of 

examining the accused is not intended to enable the court to cross-examine the accused 

for the purpose of trapping him or beguiling him into an admission of a fact which the 

prosecution has failed to establish. llo 

IO~ Id. s. 314. 
106 Id. s 313( I )(b). 
107 Id. s.313(2). 
1011 Id. s.313(3). 
100 Id. s. 313(4). 
110 P.MllrugClI/ v. Erhirajallllllal. 1973 CriLJ 1256 (Mad HC); In Pririsil Nal/dy v. Stare of Oris.\'lI. Il)Xl) 

CriLJ 2210 (Ori HC): The word personally' in s.313(1) includes clearly that for the purpose s.313 the 
court cannot examine the pleader on behalf of the accused. Instead written statements of the accused 
can be liIed. 
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7.29 Hearing the parties 

The court shall acquit the accused if there is no evidence that the accused 

committed the offence. I II The court can acquit the accused before calling upon the 

accused to enter upon his defence and to adduce evidence in support thereof. With a view 

to help the court in taking the decision in this matter, both the prosecution and the defence 

to address the court on the poinLI!:! The comments of the pUlties would naturally relate to 

the evidence adduced by the prosecution and the personal examination of the accused. 

7.30 Order of acquittal 

If after taking the evidence for the prosecution, examllllllg the accused and 

hearing the prosecution and the defence on the point, the judge considers that there is no 

evidence that the accused committed the offence, the judge shall record the order of 

acquittal. I 13 The object behind (he section is to expedite the conclusion o/" the Sessions trial 

and, at the same time, to avoid unnecessary harassment to the accused by calling upon him 

to adduce evidence or to avoid the waste of public time when there is no evidence at alI.I 1-1 

7.31 Evidence for defence 

Where the accused is not acquitted, he shall be called upon to enter on his 

defence and adduce any evidence he may have in support (hereof. lls If the accused 

I11 The Code of Criminal Procedure. 1973. s.232. 
112 Id .. s.232. 
11.l1bid. 
II~ Halli/ Ballomiya SIIika/kar v. Stare of Ma/wfas/tlra. 1981 CriU 1622 (80m HC); Srale of Kefll/lI \'. 

Mum/all. 1981 CriU 1795 (Ker He). The section confers an important statutory right upon the accused 
to take his chance of acquittal up to the stage s.232. Till then he is under no duty to disclose the names of 
his defence wilnesses. If the judge does notlhink it proper to acquit him under s.232. he ha-; to call on Ihe 
ace used to enter on his defence and il is Ihat stage at which the accused person is under duty 10 apply for 
the issue of process for summoning the defence witnesses. See also Prelll v. Srare of Haryw/{/. 1975 
CriU 1420 (P&H HC). See also: Qlleell-Empress v. Vajram, ILR (1892) 16 80m 414; Qlleell-Empres.\· \'. 
MUll/ill Lt,,/, ILR (1888) 10 All 414; Rllp Naraill Kllrmi v. Emperor, AIR 1931 Pal 172; Ra/wllI/i 
HOII'/adar v. Emperor. AIR 1925 Cal 1055; State of Kel'l//a v. Mlllldall. 1981 CriLJ 1795 (Ker HC): 
Kumar v. Slale of Ka/'llalaka, 1976 CriU 925 (Kanl HC); Pali Ram v. Slate of u.P .. (1970) 3 SCC 703: 
Halli/ Ballomiya Shika/kar v. Stale of Mallaraslltra, 1981 CriU 1622 (80m HC). 

II~ The Code of Criminal Procedure, 1973, s.233( I); See also ParameslI'a/'{/ KuruI' }al/{/rd/u/lu/II Pil/ai \'. 
Stale of Keara/a, 1982 CriLJ 899 (Ker HC). 
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applies for the issue of any process for compelling the attendance of any document or 

thing, the judge shall issue such process unless he considers, for reasons to be recorded, 

that any sllch application should be refused on the ground that it is made for the purpose 

of vexation or for delaying the ends of justice. 116 However, the court cannot, after 

ordering recalling of witnesses at the instance of the accused, disallow confrontation of 

witnesses by the accllsed. 117 

The accused himself is a competent witness and can give evidence on oath 

in disproof of the charges made against him. 118 However, he shall not be called as a 

witness except on his own request in writing. 119 His failure to give evidence shall not be 

made the subject of any comment by any of the parties or the Court or give rise to any 

presumption within him at the same trial. 120 

7.32 Record of evidence 

The witnesses for the defence shall be examined in the same manner as has 

been mentioned in the case of prosecution witnesses. Similarly the rules for recording 

the evidence applicable to the prosecution witnesses are equally applicable in recording 

evidence of the defence witnesses. 

7.33 Written statement of accused 

The accused, if he so desires can put in a written statement in his defence. If 

he puts in any such statement, the judge shall file it with the record. 121 

1161d •• s.233(3). 
117 T.N. }(lI/(ll'dl/(I//(/11 PiII(1i v. Slate of Kera/(I, 1992 CriLJ 436 (Ker HC). 
118 The Code or Criminal Procedure. 1973. s.315(1). 
I 19 Id .• s.315( I) Proviso (a). 
110 Id.s.315(1) Proviso (h). 

III Id .• s. 233(2). 
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7.34 Steps to follow the defence evidence 

The court can at any stage summon and examine any person as a' court 

witness if his evidence appears to be essential to the just decision of the case.I~~ 

As the section stands there is no limitation on the power of the court arising 

from the stage to which the trial may have reached, provided the court is bO/la fide of 

the opinion that for the just decision of the case, the step must be taken. m The 

requirement of just decision of the case does not limit the action to something in the 

interest of the accused only. The action may equally benefit the prosecution.1 24 What is 

sufficient for that necessity cannot be enumerated exhaustively or with any precision, 

rather it depends upon the facts and circumstances of each case. m The paramount 

consideration is doing justice to the case and not filling up the gaps in the prosecution or 

defence evidence. 126 

A witness so called by the court can be cross-examined by both the 

prosecution and the defence. m When a court examines a witness it is for the court to 

i22 ld., s.311. It provides: "Any court may, at any stage of any inquiry, trial or other prOl.;eeding under this 
Code, summon any person as a witness, or examine any person in attendance though not summoned as 
a witness, or recall and re-examine any such person already examined; and the I;ourt shall summon ,II1U 
examine or recall and re-examine any such person if his evidence appears to he essential to the just 
decision of the case". 

IB Malum/a/ Shall/ji SOlli v. Ullioll of IlIdia, 1991 Supp( I ) SCC 271. 
I!~ }all/atraj Kewa/ji v. SWI£' of Malwrashlra, AIR 1968 SC 178; Glln/el' SillKh v. SWI£' of Plllljab. Il)X2 

CriLJ 2211 (P&H HC): Kall/a/ Oil & Allied IlIdllslries PI'/. Ltd. v. Delhi Adlllll .. Il)X2 CriLJ 2046 (Del 
HC); 8ahl'alll SillKh v. SWle of Rajaslha;" 1986 CriLJ 1374 (Raj HC). ' 

I!~ Mllkli Klllllar v. SWli' (~r WH., 1l)75 CriLJ 838 (Cal HC). 
I!f> Kall/a/ Oil & Allied IlIdll.I'lries PI'I. Ltd. v. Delhi Adlllll., 19X2 CriLJ 2046 (Del HC): See also Ba/mill/ 

Sil/gh v. SWle of Rajasl/wlI. 1986 CriLJ 1374 (Raj HC); Clul/u/rall v. SWle of Kent/a. 1985 CriLj 12XX 
(Ker HC); Kell'a/ GIlf1W v. SWle of H.P., 1991 CriLJ 400 (H.P. HC); In A/lell/esh Reill v. S/(//(' III 
Ma/wrashlra, 1980 CriLJ 858 (Bom HC); The trial of a criminal case comes to an end only after 
pronounccment of the judgment. Therefore the court can summon and examine any witness as a \.:Our! 
witness at any state till it pronounces the tinal judgment. In }al'llail Sillgh v. SI(//e of Plllljab. 1l)l)O 
CriLj 2310 (P&H HC): The scction is wide enough to apply to all courts- original. appellate or 
revisional. 

m Rallgas\Vall/i v. MI/I'IIKa. AIR 1954 Mad 169; Emperor v. Piw, ILR (1924) 47 ALL 147; Moh('ll(/m N(l/h 
Das GIlf1/{1 v. Emperor. ILR (1902)29 Cal 387; C/Will/aIllOIl SillKh v. Elllf1eror. ILR (1907)35 Cal 243. 
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say after such questioning as to which of the parties will be permitted to ask questions 

first to what ex tent. I:!H 

7.35 Arguments 

When the examination of the witness (if any) or the defence is complete. the 

prosecutor shall sum up his case and the accused or his pleader shall be entitled to reply. 

Provided that where any point of law is raised by the accused or his pleader. the 

prosecution may with the permission of the judge, make his submission with regard to 

such point of law. I:!'} Any party may address concise oral arguments after the close of 

his evidence and submit a memorandum to the court setting forth concisely and under 

distinct headings, the arguments in support of his case before he concludes his oral 

arguments. It shall form part of the record. 130 

7.36 Judgment 

After hearing arguments and points of law if any, the judge gives a 

judgment in the case. UI The judgment is the final decision of the COUlt, given with 

reasons on the question of guilt or innocence of the accused. It also includes the court's 

decision as to the conditions subject to which the offender is to be released without 

being punished as such. m 

IlK Milk,; KIII//a/" v. Stal£' of WH., 1975 CriLJ 838 (Cal HC). il has also been held that when a witness 
examined by the court is questioned by the parties, it cannot strictly be said he is cross-examined. fllr 
cross-examination is examination of a witness by the adverse party and when a court calls u witncss Ii~' 

does not becoJlle a witness called by any party to the litigation. 
12'/ The Code of Criminal Procedure. 1973, s .. 234. 
1.10 Id., s. 314. 
1.11 Id.,s.235( I). 
1.1

2 Id .. ss.353 to 365 govern the provIsions regarding delivery and pronouncement of judgment. ilS 
language und content, various directions regarding the sentence and other post-conviction orders llial 
might be passed, compensalion and costs to aggrieved party, ell'. 
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7.37 Post conviction proceedings 

If the accused is convicted, the judge shall, unless he proceeds in accordance 

with the provisions as to granting probation, hear the accused on the question of 

sentence and then pass selllence in accordance with law. LU Considering the character of 

the offender, the nature of the offence and the circumstances of the case, the judge may 

instead of passing the sentence, decide to release the offender on probation of good 

conduct. 134 

After the conviction a separate and specific stage of trial is provided and 

whereby the court shall hear the accused on the question of sentence. 135 Thus, every 

trial, if it leads to conviction gets bifurcated, namely one portion pertaining to 

conviction ad the other to sentence. The accused has a right of pre-sentence hearing 

which may not be strictly relevant to or connected with the particular crime under 

inquiry but may have a bearing on the choice of the sentence. 136 The social and personal 

data of the offender are factors to be taken into account in order to fix the quantum of 

sentence. Thus, the fact that the ~ccused is the sole breadwinner of his family is a 

mitigating factor. While that he has a record of previous conviction is an aggravating 

factor. 137 

LUld .. s. 235(2). 
I.\~ Id .. s.360 & 361; The Prohmion of Offenders Act, 1958. 
I.\~ Id .. s. 235(2). 
1.\6 Baclum Sing" v. State o/PIII/jab. (1980)2 SCC 684; Rajendra Prasad v. State 0/ u.P .. (1979)3 SCC 646. 
137 The hearing contemplated by s.235(2) is not confined merely to hearing oral suhmissions. hut also 

intended to give an opportunity to he prosecution ad the accused to place before the court facts and 
materials relating to various factors bearing on the question of sentence and if they arc contested by either 
side. then to produce evidence for the purpose of establishing the same. At the same time the court should 
make sure that hearing on the question of sentence is not abused and turned into an instrument for unduly 
protracting the proceedings. See Soma Sillg" 1'. State of PilI/jab. (1976)4 SCC 190. 
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The court must make a genuine effort to elicit from the accused all 

information which will eventually bear on the question of sentence. It is the bounden 

duty of the court to cast aside the formalities of the court scene and approach the 

question of sentence from broad sociological point of view.l3!! 

7.38 Procedure in casc of prcvious conviction 

Where a previous conviction is charged and the accused does not admit that 

he was previously convicted as alleged under the charge, the judge may after he has 

convicted the said accused, take evidence of the alleged previous conviction and shall 

record a finding thereon. However, no such finding shall be read out by the judge nor 

shall the accused be asked to plead guilty thereto nor shall the previous conviction he 

referred to by the prosecution or in any evidence adduced by it unless and untO the 

accused has been convicted.l.w 

7.39 Trial of' warrant cases by Magistrate 

Trial of warrant cases before a Magistrate can be done in two categories of 

cases, namely, cases instituted on a police report or cases instituted otherwise than on 

police report. 

I.IK Mlllliappall v. State of T.N.. (1981)3 SCC 11. Therefore. the questions whidl the judge can put to the 
accused under s.285(2) and the answers which the accused makes to those questions arc heyond the 
narrow constraints of the Evidence Act.ln complying with the requirements of s.235( 2) what is more 
important is the spirit and substance of that provision. and not just its beller and form. Any sentel1L"e 
passed without following the requirements of the section in its leller and spirit in many case is liahlc to 
be struck down as violative of the rules of natural justice. See also A//al/{/ill Miall v. Statl' of WIll//". 
(1989)3 SCC 5; Suryallloorthi v. CoVilldasll'alllY. (1989)3 ~CC 24; lllllllllall Khall v. State' of u.P.. 
(1991)1 SCC 782; Se\'(/k Perullla/v. State ofT.N .• (1991)3 SCC 471; See also Tar/ok Sillg" v. State III 
Plllljab. (1977)3 SCC 218; Nil1}a/ Sillgh v. State of Haryall(/. (1977)2 SCC 131: Dagdu v. State ol 
Maharashtra. (1977)3 SCC 68; Saddllrddi" K/llIs/w/ v. Asstt. Co//ector of CuStolllS aud Cell/m/ 
Excise. 1979 CriLl 1265 (Goa lCe). 

1.I
9 The Code of Criminal Procedure. 1973. s. 236 'r/w. ss.229 & s.235; Kal/lya. Re. AIR 1960 A.P. 490, 
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7.40 Cases instituted on a police report 

When in any warrant case instituted on a police report the accused appears 

or is brought before a Magistrate at the commencement of the trial, the Magistrate has to 

satisfy himself that the accused has been supplied with all the copies of the documents 

which would be used against him.140 The purpose and object of the provision has heen 

laid down by the courts in many a case. 141 The provision is mandatory. The expression 

"at the commencement of the trial" means at the beginning of the trial and the trial starts 

when the charge is framed. 14
:! 

7.41 Discharge of accused 

If, upon considering the police report and the documents sent together with 

it and making such examination, if any, of the accused as the Magistrate thinks 

necessary and after giving the prosecution and the accused an opportunity of being 

heard, the Magistrate considers that the charge against the accused is groundless. he 

shall discharge the accused and record his reasons for so doing.14J 

The accused is entitled to place on record certain documents for being 

considered before framing charges. Similarly, a corresponding right is also vested in the 

prosecution.1 44 If there is no ground for presuming that the accused has committed all 

offence, the charges must be considered to be groundless, which is the same thing as 

I~O Id,s.238. 
I~I Noor Khal/ v. State of Rajastlll/ll, AIR 1964 SC 286; Salig Ram v. State. 1973 CriLJ 1030 (HP HCJ: 

Palagali Veeml'aglwl'IIll/ v. State, AIR 1958 AP 30 I; Vil/iyoga International v. State. 19X5 CriLJ 761 
(Del HC). 

1~2 Nagesl/l\,{/I' Sil/gh v. State of Assalll. 1974 CriLJ 193 (Gau HC); Abbas /Je(ll',\·v. State of Mysol'e. AIR 
1965 Mys 35; Dlwl'lI/a Reclcly v. State, 1972 CriLJ 436 (AP HC); Kal/bi Bee/utI' Lit/a v. State. AIR 
1962 Guj 316. 

1~.1 The Code of Criminal Procedure. 1973. s.239. 
I~~ ViI/od KI/II/al' v. State of HlII)'al/a, 1987 CriLJ 1335 (P&H HC); Alamkh v. State (~l Rajastlwl/, )YX6 

CriLJ 1794 (Raj HC). 
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saying that there is no ground for framing the charges. This necessarily depends on the 

facts and circumstances of each case and the Magistrate is entitled and indeed has a duty 

to consider the entire materials.I-l) 

After the copies of necessary documents are supplied to the accused. he 

must be given a reasonable opportunity of being heard engaging a counsel before 

framing the charge. The expression 'the opportunity of being head' means opportunity 

of addressing arguments in support of their respective cases, and does not mean 

examination of witnesses. I-l6 Before charging or discharging the accused, the court has 

to apply its judicial mind to all the evidence in the case. The evidence which may 

persuade the court to hold the charge groundless, must clinching in nature and the court 

cannot give benefit of doubt to the accused at that stage and discharge him.I-l? 

7.42 Framing of charges 

If upon such consideration of the police report and the documents sent along 

with it, the examination of the accused if any and hearing the parties, the Magistrate is 

of opinion that there is ground for presuming that the accused has committed an offence 

triable under this chapter which such Magistrate is competent to try and which in his 

opinion, could be adequately punished by him he shall frame in writing a charge against 

the accused. 14
!! 

I~~ Cel/lllry SpillllillK & MallllfaclllrillK Co. v. SllIle of M,,'w I'lIsh I I'll , (1972)3 SCC 2X2. 
1~6 MirZlI Molw/IIllwd Afzal Heg v. SllIle, AIR 1959 l&K 77; Ka:i alld Klwlib Molullllma" KIII/II \. 

Emperor, AIR 1945 Nag 127; rhirtlwmj Upelld/'{/ loshi v. SllIle of Kal'llalllka. IYX3 CriLJ 31 X (Kanl 
HC); SllIle of lV.B. v. Sanlar Balu"llIr, 1969 CriLJ 1120 (Cal HC). 

1~7 See Nilllipada f)as v. SlIdarsall Sa/'{/lIgi, 1991 CriLJ 3012 (Ori HC); SllIle v. c.K. GIII//{/Ii, 19X2 CriLJ 
1923 (l&K HC); lell/{/ Nalld v. SllIle of Haryalla, 1983 CriLJ 305 (P&H HC); the Law Commission or 
India, 41 51 Report, p.171, para 21.3. 

I~K The Code of Criminal Procedure, 1973, s. 240( I). The documents mean those rererred 10 in s.17'\ 
consist of records or investigation which are not admissible in evidem:e at the trial but can be made usa.: 
for limited purpose as stated in s.162. See Raglwvelld/'{//'{/o v. SllIle of A.P., 1973 CriLJ 789(AP HO. 
The examination of the accused referred to in s.240( I) can only be with reference to documents 
referred to in s.173. G.f). Cluul/w v. SllIle of RajasllulI/, 1972 CriLJ 1585 (Raj HC). The object or 
examining the accused at the initial stage is to afford an opportunity to him to explain any 
circumstance appearing against him. However, the examination of the accused is not imperative. 
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If upon consideration of all the documents and other circumstances the 

magistrate comes to the conclusion that the accusation is without any substance then he 

may discharge the accused even without examining him. Examination becomes 

necessary when there are facts or cil'cumstances in the documents etc., which go against 

the accused and which need explanation before framing charge. I.!') Since the order 

framing the charges does substantially affect the person's liberty, it is not possible to 

countenance the view that the court must automatically frame the charge. merely 

because the prosecuting authorities consider it proper to institute the case. Thus. the 

court has to judicially consider the question of framing charges. It must not blindly 

adopt the decision of the prosecution without fully adverting to the material on 

record. ISO Nor should it be influenced by the counsel for the complainant. lsl 

7.44 Explaining charge 

In every case where a charge is framed it shall be read and explained to the 

accused, and he shall be asked whether he pleads guilty of the offence charged or claims 

to be tried. IS2 The charge shall be read and explained in such a manner that the accused 

understands it properly. IS:! 

1~9T"irtIUlraj Upelldra JO.l'hi v. State of Kamataka, 1983 CriLJ 318 (Kant HC); See ulso /JudulI/{) Oel'i ". 
State, 1980 CriLJ 1143 (HP HC); Radhey ShyulI/ v. State of u.P., 1992 CriLJ 202 (All HC); Cellllll'." 
Spillllillg & Mallllfactlll'illg Co .. v. State of MalUlrashtra, (1972)3 SCC 2H2. 

I~ Celltllry Spillllillg & Mallllfactllrillg Co .• v. State of MalUlrashtra. (1972)3 SCC 2H2; Thirtlw/'{/j 
Upelldra Joshi v. State of Kamataka. 1983 CriLJ 318 (Kant HC). 

151 Radhey Shyall/ v. State (!f u.P .• 1992 CriU 202 (All HC); Badall/o De!'i v. State. 1980 CriU 1143 (HP HC). 
152 The Code of Criminal Procedure, 1973, s.240(2). 
15.1Jodl/(/ Sillgh v. Ell/pe ro r. AIR 1923 All 285. In Shyu/II SlIlIder ROIl1 v. State (!lOri.l"Sa. 1991 Crii.J 

1595. the Orissa High Court held that if the accused has been made aware of the offences. a mislukc ill 
charges while taking cognizance muy prejudice the accused. 
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7.45 Conviction on plea of guilty 

If the accused pleads guilty, the magistrate shall record the plea and may. in 

his discretion convict him thereon. 15
-t If the accused is convicted on his plea of guilty. 

the magistrate shall, hear the accused on the question of sentence and then pass sentence 

on him in accordance with law. In case where previous conviction is charged and the 

accused denies the same, the magistrate shall hold necessary inquiry into the issue. 155 

7.48 Fixing date for examination of witnesses 

If the accused refuses to plead guilty the magistrate shall fix a date for the 

examination of witnesses. 156 The magistrate may on the application of the prosecution, 

issue summons to any of its witnesses directing his attendance or to produce any 

document or thing. 157 Recording evidence on the very day on which the charge is 

framed render the proceedings illegal. 

7.49 Evidence of prosecution 

On the date so fixed the magistrate proceeds to take all such evidence, oral 

as well as documentary, as may be produced in support of the prosecution. 

Nevertheless, the magistrate may permit the cross-examination of any witness to he 

15~ S.24 I. See also GallllOIl DIIllkerley & Co., Re, AIR 1950 Mad 837; Slate of M.P. v. MIIstaq HII.l'SlIill. 
AIR 1965 M.P. 137; Basallt Sillgh v. Emperor, (1926)27 CriLJ 907 (Lah HC): If the facts alleged 
against the accused do not constitute it crime, a plea of guilty under such circumstances is only 
admission of facts and not an admission ,of guilt. 

1~5Id,s.248(3) 
15(, Id,s .. 242( I). 
1~7 Id,s. 242(2); In Easill Ali v. Alullll Olullld, 1982 CriLJ 1052, the Calcutta High Court held that the 

word 'muy' suggest that the magistra'te has discretion in the matter of issuing summons to the 
prosecution witnesses; However, in State of V.P. v. /Jalm, 1991 CriLJ 991. the Allahahad High Court 
held that if the prosecution has made an appliCation for issue of summons to its witnesses either under 
s.242(2) or under s.254(2). it is the duty of the court to issue summOI)ses to the prosecution witnesses 
and to secure the attendance of witnesses by exercising all the powers given to it under the Code. 
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deferred until any other witness or witnesses have been examined or recall any witness 

for further cross-examination.1 5
!! 

7.50 Record of evidence 

In all warrant cases tried before a magistrate, the evidence of each witness 

shall, as his examination proceeds, be taken down in writing either by the magistrate 

himself or by his dictation in open court or, where he is unable to do so owing to a 

physical or other incapacity, under his dictation and superintendence, by an officer of 

the court appointed by him in this behalf.159 Where the magistrate causes the evidence 

to be taken down, he shall record the reasons therefor. 160 Such evidence shall ordinari Iy 

be taken down in the form of a narrative; but the magistrate may, in his discretion take 

down, or cause to be taken down any part of such evidence in the form of question and 

answer. 161 The evidence so taken down shall be signed by the magistrate and shall form 

part of the record. 162 

7.51 Steps on completion of prosecution evidence 

After the completion of the prosecution evide'nce, the oral arguments and 

memorandum of arguments can be presented on the part of the prosecution.16,~ 

Thereafter the court shall examine the accused. 164 Consequent to the above proceedings 

the accused shall be called upon to enter his defence and produce his evidence. 165 If the 

I~K Id., s. 242(3). State v. IJllimclw/"{/II, AIR 1962 Ori 139. 
Kallslli Narll Palldit v. Ollkar Narll, 1975 CriLJ 1090 (J&K HC); Stat(, of Glljil/'{/t v. Na~ill AIIIlII'lI 

Vasal'{/, 1982 CriLJ 1 HHO (Guj HC); State of Mysore v. Ramll. B., 1973 CriLJ 1257 (Mys HC). 
IW Id., s .. 275( I). 
I(~) Id., s .. 275(2). 
161 Id., 5 .. 275(3). 
162 Id., s .. 275(4). The provisions under ss.277 10 280 shall also be complied wilh. 
16,1 Id., s.314. 
ICHld., s.313( 1 )(b) 
16~ Id., s.243( 1 ). 
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accused, after he has entered upon his defence, applies to the magistrate to issue any 

process for compelling the attendance of any witness for the purpose of examination or 

cross-examination, or the production of any document or other thing, the magistrate 

shall issue such process unless he considers that such application should be refused on 

the ground that it is made for purpose of vexation or delay or for defeating the ends of 

justice and such ground shall be recorded by him in writing. However, when the 

accused has cross-examined or had the opportunity of cross-examining any witness 

before entering on his defence, the attendance of such witness can not be compelled. 

unless the magistrate is satisfied that it is necessary for the ends of justice. 16
(\ If the 

accused puts in any written statement, the magistrate shall file it with the record. 167 The 

procedure as to recording of evidence is same as that adopted in the trial of warrant 

cases in Sessions Court. 

7.52 Steps to follow the defence evidence 

The court can, at any stage, summon and examine any person as a court 

witness if his evidence appears to it to be essential to the just decision of the case. 16S 

After closing the defence evidence, the defence can address concise oral argument and 

may submit to the court a memorandum in support of its case.I(\l) On conclusion of the 

trial judgment is pronounced. 

Trial of summons case by magistrate 

In a summons case the accused when appears or brought before the 

magistrate ,the particulars of the offence of which he is accused is stated to him. He is 

166 Id., s 243(2). 
167 Id., s 243( I ). 
16K 1d .. s.311 
169 Id .. s.314. 
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then asked whether he pleads guilty or has any defence to make. There is no need to 

frame a formal charge. 17o If the accused pleads guilty, the magistrate records it and 

convicts him at his discretion. 171 If accused does not plead guilty or the magistrate is not 

inclined to accept the plea of guilty tendered by the accused, he shall afford the parties 

concerned to adduce evidence in support on their case and pass conviction and 

appropriate sentence in accordance with law.172 

7.53 Summary Trial 

Any Chief Judicial Magistrate, Metropolitan Magistrate or any Magistrate of 

the First Class specially empowered by the High Court may try the offences stated 

under section 260 of the Code 

All pervasive concept of fair trial.- The concept of fair trial has permeated every nook 

corner of the Criminal Procedure Code. This is what it should be. The major objective 

of the Code being to provide for fair trial in the administration of criminal justice. it is 

but natural that all the provisions of the Code are attuned to this goal. 

170/d .• s.25 1. 
171Id .• s.252. 
172ld .• s.254.255 
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CHAPTERS 

CRIMINAL JUSTICE SYSTEM IN INDIA 

ERRORS AND CORRECTIONS 

The work so far would re-emphasise that the criminal justice system in India 

is nothing more than an accusatory one with underlying ideology more particularly vested 

in the due process model. It always gives primary impoltance to the individual liberty 

and privacy than the social need of repression of crime, even when failure of the latter 

would lead to develop a general disregard for legal controls among law abiding citizens. 

The concept of informal fact finding is quite alien to our system. It rather 

prefers formal or adjudicative fact finding for determining guilt or innocence of the 

accused. The system in India never accepts the evidence colIected by the police barring 

a very few exceptions I. It does not compromise with ilIegal arrest, unreasonable 

searches, coercive interrogation and the Iike.2 

We prefer the presumption of innocence whereas, we confront the 

presumption of guilt with alI vigour. It is no doubt true that wrongful acquittals are 

undesirable and shake the confidence of the people in the judicial system, much worse, 

however is the wrongful conviction of the innocent person. The consequences of the 

conviction of an innocent person are far more serious and its reverberations cannot but 

be felt in a civilized societ/. Burden is always on the state to prove the charge against 

the accused. The interest of the accused to observe silence against incriminating 

questions has legal and constitutional recognition and protection. 

I The Code of Criminal Procedure, 1973, s. 162; the Indian Evidence Act, 1872, ss. 25. 26, 27 
See Ni/abathi Behara v. State ojOrissa, 1993 CriLJ 2899, D. K. Basil v. State of West Beng/ll 1997 
CriLJ 743 

3 Kali Ram v. State of H.P., (1973) 2 SCC 808; Dharam Das v. State of V.P., (1974) 4 SCC 267; Scc 
also The Law Commission of India 14th Report on Reform of Judicial Administration. Vo!. 11, p. 836. 
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Its values cherish the concept of legal guilt over the concept of factual guilt 

as a corollary to its temperament towards the presumption of innocence. It has a typical 

adversarial form of trial procedure. Similarly the norm of equality is really a touchstone 

not only in the administration of criminal justice but also in the legal system as a whole 

in India.4 The system affords free legal aid to the accused at its cost. It provides 

counsel to those accused who are unable to bear the expenditure therefor. acting upon 

the ultimate drive of the doctrine of equality. 

Furthermore our system holds a much liberal approach in the matter of pre 

trial detention. Only in cases involving serious crimes it stipulates a maximum of ninety 

days as pre-trial detention. Nevertheless it confers wide discretion on the coul1s to release 

such pre-trial detainees on bail considering the facts and circumstances of each case. 

Needless to elaborate, the criminal justice system of India has more features 

of the due process model. And, it has the same underlying philosophy and values as 

well. In certain respect it becomes more soft than even the pure due process model. 

The pure due process model approves electronic surveillance as a mode of collecting 

evidence in cases of espionage, treason or such other crimes directly affecting national 

security.S The Indian system is yet to resort to the electronic surveillance as an 

evidence-collecting mode since it is much reluctant to sacrifice individual liberty and 

privacy. Now for the first time the Prevention of Terrorism Act, 2002 has introduced it 

to counter terrorism. 

~ The Conslilulion or India, Art. 14. 
5 H. L.Packcr, The Limits of the Criminal Sanctioll, 1968, p. 197. 
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8.1 Electronic Surveillance 

Sophisticated electronic devices have now been developed which are 

capable of eavesdropping on anyone in most of any given situation.6 These Orwellian 

prospects pose increasingly difficult problems for the criminal process as pressure from 

law enforcement for license to enlist these devices in the investigation of crime meets 

counter pressure from people who see the doom of individual freedom in a wholesale 

intrusion by government into the private lives of its citizens. All agree that the use of 

these devices for private snooping should be prevented. Beyond that, agreement ends. 

There is bitter and protracted controversy over whether law enforcement should be 

allowed to use these devices at all and, if at all, in what kinds of circumstances and 

under what kinds of controls.7 Perhaps all these conflicting philosophies might have 

caused an untoward approach on the part of a legal system towards the electronics 

surveillance mechanism. 

Now let us have a look at the newly introduced provisions of electronics 

surveillance in the Prevention of Terrorism Act, 2002. Defining in terms of the Act, 

electronic surveillance means interception of wire, electronic or oral communication by 

the investigating officer when he believes that such interception may provide, or has 

6 8uger v. New York. 388 U.S. 41 (1967), Mr. Justice Cl ark writing for the Supreme Court of the 
United States: "Sophisticated electronic devices have now been developed (commonly known as 
"bugging") which are capable of eavesdropping on anyone in most any given situlllion. They are to he 
distinguished from "wiretapping" which is confined to the interception of telegraphic and telephonic 
communications. Miniature in size- no longer than a postage stamp (3/8" x 318" x 1/8")- these gadgets 
pick up whispers within a room and broadcast them half a block away to a receiver. It is said that 
certain types of electronic rays beamed at walls or glass windows are capable of catching voice 
vibrations as they are bounced off the laller. Since 1940, eavesdropping has become a big business. 
Manufacturing concerns offer voices under most any conditions by remote control. A microphone 
concealed in a book, a lamp, or other unsuspected place in a room, or made into a fountain pen. tic 
clasp, lapel bUllon, or cuff link increases the range of these powerful wireless transmillers to a half
mile. Receivers pick up the transmission with .interference free reception on a special wave frequency. 
And, of later, a combination mirror transmiller has been developed which permits not only sight hut 
voice transmission up to 300 feel. Likewise. parabolic microphones, which can overhear convcrsations 
without being placed within the premises monitored, have been developed." 

7 Herbert L. Packer, The Limits of the Criminal Sanction. 1968. p.198. 
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provided evidence of any offence involving terrorist act.s Interception means the aural 

or other acquisition of the contents by wire, electronic or oral communication through 

the use of any electronic, mechanical or other device.9 The evidence so collected is 

admissible as evidence as against the accused. 10 There are however several restrictions 

and limitations on the procedure to collect evidence by electronic surveillance. An 

interception can only be conducted by a public servant acting under the supervision of 

the investigating officer authorised to conduct interception. I I 

Several stages are involved in obtaining an order authorising interception. 

The Competent Authority to issue order authorising interception is appointed by the 

Central Government or the State Government. 12 An application shall be submitted before 

K The Prevention of Terrorism Act, 2002, s.37. 
9 Id, s.36(b); s.36(a) provides: .. 'electronic communication' means any transmission of signs, signals. 

writings images, sounds, data or intelligence of any nalure transmilled in whole or in part hy a wire. 
radio, electromagnetic. photo electronic or photo optical system that affects inland or foreign 
commerce but does not include-
(i) the radio portion of a cordless telephone communication that is transmilled hetwecn the wireless 
telephone hand-set and the hase unit; or 
(ii) any wire or oral communication; or 
(iii) any communication made through a tone only paging device; or 
(iv) any communication from a tracking device"; 
S.36(c) provides: .. 'oral communication' means any oral communication ullered hy a person 
exhibiting an expectation under such communication is not subject to interception under circumstances 
justifying such expectation hut such term does not include any electronic communication"; s.36(d) 
provides: .. 'wire communication' means any aural transmission made in whole or part through the use 
of facilities for the transmission of communications by the aid of wire. cahle or other like connection 
between the point of origin and the point of connection. between the point of origin and the point of 
reception (including the use of such connection in switching station) and such term includes any 
electronic storage of such communication." . 

10 Id, s.4S; There are two proviso to the section. The lirst proviso stipulates that any such evidence shall 
not be received unless each accused has been furnished with a copy of the order of the Competent 
Authority, and accompanying application, under which the interception was authorised or approved not 
less than ten days before trial, hearing or proceeding. The second proviso however. enahles the judge 
trying the maller to waive the period of ten days, if he comes to the conclusion that it was not possihle 
to furnish the accused with the above information ten days before the trial and that the accused will not 
be prejudicial by the delay in receiving such information. 

11 Id, s.42( I); Sub-sec. (2)provides that the order may require reports to he made to the Competent 
Authority who issued the order showing that progress has been made towards achievement of the 
authorized objective and the need for continued interception and such report shall be made at such 
intervals as the Competent Authority may require. 

12 Id, s.37; The State Government may only appoint an oflicer not below the rank of Secretary to the 
Government and the Central Government may only appoint an oflicer not helow the rank of Joint 
Secretary to the Government as the Competent Authority. 
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the Competent Authority in search of the order authorising interception. IJ A police officer 

not below the rank of Superintendent of Police supervising the investigation of any 

terrorist act may only submit the application. 14 The Competent Authority may require 

additional oral or documentary evidence in support of the application. IS 

The Competent Authority to issue an order an order as requested or as 

modified authorising or approving interception if it determines that there is probable 

cause to do SO.16 It may reject the application as welL I7 It shall specify all the required 

particulars in the order auhtorising or approving interception. III 

I.l Id. s.38( I ). 
I~ Ibid; Sub-sec. (2) provides that each application shall include:-

(a) the identity of the investigating officer making the application. and the head of the deparlmenl 
authorising the application; 
(b) a statement of the facts and circumstances relied upon hy Ihe applicanl to justify his helief Ihal an 
order should be issued. including-
(i) details as to the offence of terrorist aClthat has been. is being. or is ahoutto he commilled; 
(ii) a particular description of the nature and location of the facilities from which or the place where Ihe 
communication is to be intercepted; 
(iii) a particular description of the type of communications sought to be intercepted; and 
(iv) the identity of the person. if known. committing the terrorist act whose communications arc 10 he 
intercepted. 
(c) a statement of the period of time for which the interception is required to he maintained. if Ihc 
nature of the enquiry is such Ihal the authorisation of interception should nol automatically terminalc 
after the described type of communication has been first obtained; 
(d) a particular description of facts establishing probahle cause 10 hclicve Ihat additional 

communications of the same type will occur thereafter; and 
(e)where the application is for an extension of an order. a statement selling forth the results Ihus far 
obtained from the interception. or a reasonable explanation of the failure to ohtain such results. 

15 Id. s.38(3). 
If> Id. s.39( I); The prohahle cause (a) for belief that an individual is commilling. has commilled. or is 

about to commit. a parlicular offence described and made punishable under seclions 3 and 4 of Ihis 
Act; (b) of helief that particular communications concerning Ihat offence may he ohtained Ihrough 
such inlerceplion; and (c) there is prohable cause of belief thal the facilities from which. or the place 
where thc wire. electronic or oral communications are to be intercepted are being used or are ahout 10 

be used. in connection with the commission of such offence. leased to or are listed in. the name for 
commonly used by such person. 

17 Ibid. 
IN Id. s.39(2). The required parliculars are: (a) the identity of the person. if known. whosc 

communications are to he intercepted; (b) the nature and location of the comlllunication facilities as 10 

which. or the place where. authorilY to intercept is granted; (c) a particular description of the type of 
communication sought to he intercepte~. and a statement of the particular offence to which it relalcs: 
(d) the identity of the agency authorised to intercept the communications. and the person authorising 
the application; and (e) the period of time during which such inlerception is authorised. including a 
statement as to whether or nol the interception shall automalically terminale after the des<.:rihed 
communkation has heen lirst ohtained .. 
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The Competent Authority shall submit a copy of the order immediately after 

it is passed but in any case not later than seven days from the passing of the order to the 

Review Committee for its consideration and approval. The copy of order shall 

accompany all relevant underlying papers, record and his own findings in respect of the 

said order. 19 The Central Government or the State Government constitutes one or more 

Review Committee whenever necessary.20 Every such Committee consists of a 

Chairperson and such other members not exceeding three and possessing such 

qualifications as may be prescribed.2l The Chairperson shall be a person who is, or has 

been, a Judge of a High Court.22 The interception shall be finished at the earliest 

pursuant to the order.:!3 The Act imposes undue restriction on the authority even when 

it voyages to compact terrorism. 

8.2 Working of Crime Control Features in India 

The issue of prime importance is as to how the CrIme control features 

adopted by us are working in combating terrorism, which is one of the classes of the 

offences against national security. There is no choice of optimism, rather it would bring 

us into abysmal desperation. 

The fate of the Terrorists and Disruptive Activities (Prevention) Act, 1987 

which was the anti-terrorism law in force till it got lapsed in 1995. That Act also 

19 Id, s.40( I ). 
20 Id, s.60( I ). 
21 Id, s,60(2). 
22 Id, s.60(3); When a sitting Judge is appointed Chairperson, the concurrence of the Chief Justice of lhe 

High Court shall be obtnined. 
2.l Id, s.41 ( I). It provides: "No order issued under the section may authorise or approve the 

interception ... , for any period longer than is necessary to achieve the objective of the authorisation nor 
any event longer than sixty days and such sixty days period shall begin on the day immediately 
preceding the day on which the investigating officer first begins to conduct an interception under the 
order or ten days after order is issued whichever is earlier. 
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contained almost all provisions of crime control features which are in the Prevention of 

Terrorism Act, 2002. There were provisions in the T ADA Act as to making confessions 

made in police custody admissible in evidence, presumption of guilt, conducting trial ill 

camera, etc.24 Nevertheless the reality is that out of over 75,000 persons arrested and 

proceeded under the Act only a little over 1 % ended in conviction.:!) 

We could perceive the terribleness of the disaster when we look into this 

history of adjudication in the light of the statistics prepared by the Law Commission of 

India. It gleans that during the period from 1988 till August 1999 there were 50.641 

incidents of terrorist violence invol ving 24,761 killings in our country.:!6 

Furthermore, it is highly disturbing to find that this was the law to combat 

the well-trained militants. The fact that most of them were mercenaries and fanatic 

fundamentalist terrorists inducted in to India from Afghanistan, Sudan, Pakistan and 

other countries aggravate our concern.27 It is pertinent to note that the terrorism in India 

is a part of the international terrorism. India is one of the prime targets of international 

terrorists like Osama Bin Laden.:!!! In view of the failure of our criminal justice system, 

a perception has developed among the terrorist groups that the state is inherently 

incapable of meeting their challenge that it has become soft and indolent.:!9 Remember 

that this is the plight only one class of the category of offences againsl nalional security. 

2~ The Terrorist and Disruptive Activities (Prevention) Act, 1987, ss. 15, 21, 10. 
15 V.R. Krishna Iyer, A Jlldge's Ex/ra-Judicial Miscellany, pp.9, 10. 
16 Qut of which 45,182 incidents of terrorist violence involving 20,506 killings were in Jnmmu and 

Kashmir during the period from 1988 till March, 1999, while remaining 5459 im:idents involving 4255 
killings were in other states such as Assam, Manipur, Nagaland, Tripura and Meghalaya during the 
period from 1996 till August, 1999. The stati'stics was prepared by the Law Commission of Indin for 
the purpose of its 173,J Report on the ~revention of Terrorism Bill, 2.0.00. The portion of the working 
paper containing the statistics as quoted in the chapter 11 is appended to this thesis as Annexure-II. 

21 The Law Commission of India, 173,J Report on the Prevention of Terrorism Bill, 2000, chapter 11, para I. 
1H Ibid. 
29 Ibid. 
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8.3 No Judicial Interference in Investigation - Merit or De-merit? 

Another indelible imprint of the criminal justice system in India is that the 

judiciary shall not interfere in investigation during the course of it. The principle has 

been reiterated in umpteen numbers of decisions. 30 

Patrick Devlin hao; stated that an accusatory system is primarily meant for law-

abiding citizens.31 The statement besides it being a reality. is a concern or legal luminaries 

that such systems are impotent in a society consisting of hardcore criminals perpetrating in 

organized crimes. In Vineeth Naraill v. Union of India. 32 the Supreme COUlt adopted a 

strange criminal procedure. where the court took over the absolute control of the Central 

Bureau of Investigation. which was deputed to investigate into /U1vala related crimes and 

barred the executive authorities.33 Here the judicial discourse would show that our criminal 

justice is utterly inadequate to counter or even handle not only offence affecting national 

security but also other offences. so far as investigation process is concerned 

In inquisitorial criminal justice systems whose underlying philosophy can 

very well be identified with that of the crime control model achieving in procuring 

much higher rate of conviction. Then what would have been the reasons for having slIch 

a ridiculous and desperately poor rate of conviction here when we made experience with 

the same principle of criminal justice process. No doubt. inquisitorial systems such as 

in France. Italy and Germany. these crime control values are handled by a trained legal 

actor called as the examining magistrate. The examining magistrate conducts the 

investigation of serious offence. In such cases the examining magistrate himsel I' 

initiates investigation and collects all the available evidence. He is a very good 

.10 For example see Slale of W.B. v. Sampal Lal. AIR 1985 se 195 
31 Patrick Devlin. The Crimillal ProseclIIioll ill Ellglalld. 1960. p. 56. 
32 (1998) I SCC 226 
.H This order was passed on 01.03.1996 by the Supreme Court. 
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investigator as well as adjudicator. He examines the witnesses. Upon the completion of 

investigation he himself prepares dossier or charge if there are sufficient grounds to 

send the accused for being tried. 

The judicial police and the prosecutor assist the examining magistrate. The 

examining magistrate has full control over the proceedings as well as over the other two 

legal actors. The collection of evidence is never a concern of the party. The proceeding 

of the examining magistrate is not performed in public. Those are deemed to be judicial 

proceedings. 

The examining magistrate collects all available evidence irrespective whether 

it favours or prejudices the accused. He detelmines the relevance and reliability of the 

evidence on the basis of the principle of 'intimate conviction'. Thus a principle of "free 

proof' operates itself in appreciating the evidence. Thus he evidence collected by the 

examining magistrate is fully admissible in evidence when it is relevant for the case. 

Thus when the examining magistrate submits the evidence collected along with the 

dossier prepared by him, the adjudicating court accepts it for its face value and the chance 

for further examination of witnesses and collection of evidence is usually very low. The 

trial is nothing more than a mere scrutiny of the records and statement prepared and 

evidence collected by the examining magistrate so as to adjudicate the matter. 

The advantage of the functioning of the examining magistrate substantively 

reduces the chance for prosecuting the probably innocent and escaping the probable 

guilty from the clutches of the criminal process. 

What we need in India for effectively enforcing these crime control measures 

is such an examining magistrate. Thus the investigation of the offences against national 
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security shall be conducted by an examining magistrate who appreciates the relevance and 

reliability of evidence with the skill of intimate conviction. 

The presence of such an examining magistrate will simplify the delicacy 

involved in the mode of collection of evidence such as electronic surveillance. Now we 

have under the Prevention of Terrorism Act, 2002, a number of authorities for imposing 

greater degree of accountability and restriction. If all those responsibilities are entrusted 

with him a lot of convenience can be achieved. He being a qualified judicial magistrate 

certain beller credibility and responsibility can be expected and that would definitely 

give a better outcome. 

The mechanism of electronic surveillance shall be adopted a, a mode of 

collecting evidence in relation to the investigation of all the offences against national seculity. 

Procuring witnesses in the trial of the cases involving organised crimes is a 

great task before the administration of criminal justice system. Now by virtue of the 

operation of Section 162 of the Code of the Criminal Procedure, 1973, statement 

recorded by the police during investigation can only be used for the purpose of 

contradicting such person if and when examined in the course of trial:'4 The Law 

Commission of India was constrained to recommend not to use such statements for 

contradicting the witness.35 Impact of this recommendation as stated by the commission 

itself if that such statement recorded under section 161 of the Code of Criminal 

Procedure would be useful only as a record of investigation proceedings and it would 

not have any evidentiary value in any manner what so ever. 

.14 The Indian Evidence A<.:I, 1872, s. 145 . 

. 15 Law Commission of India 1541h Report on Ihe Code of Criminal Procedure, 1973, Chapler 11. 
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In the light of this situation. the perpetrators of the organised crimes can very 

well manage to get any person having acquaintance of facts away from the cout1 for his 

being examined during trial. Thus if the examining magistrate conducts as mentioned 

above can very well examine any person having acquaintance of the facts. confidentially 

and the statements recorded by him will have every authenticity for its being admissihle 

in evidence during trial. without fut1her examination of such witnesses. 

In such situations where an examining magistrate is in action. the legislature 

can adopt more open approach towards adopting any crime control measures to ollr 

administration of criminal justice system so as to combat the category of offences 

against national security. 

The Law Commission of India wide its 43 rd Report on Offences Against 

National Security recommended to have a consolidated enactment for dealing with all 

the offences against national security. It even prepared and submitted a bill called the 

National Security Bill. 1971 towards achieving this object. However the legislature has 

not acted upon that bill. This remains as a gross negligence on the part of legislature as 

the subsequent development of organised crimes indicate. Thus we do have a 

consolidate statute containing substantive and procedural provisions for combating the 

offences against national security. 

8.4 Investigating agency 

The expeditious and effective investigation is an important function in the 

criminal justice. The role of investigating agency is thus very much significant. 36 The 

investigation is highly specialized process requiring a lot of patience, expertise, training 

.16 The Law Commission ofIndia. 1541h Reporl on the Code or Criminal Procedure. 1973. chapter 11. para I. 
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and clarity about the legal position of the specific offences and subject matter of 

investigation and socio-economic factors. 37 

Our investigating agency, namely the police, is yet to perceive fully the 

specialisation and professionalism required for the investigation. 3K For discharging sllch 

a task efficiently, a separate investigating wing of the police which replenishes its 

knowledge and skills from developing technology is a desideratum:w 

Now the police department is understaffed and has a heavy duty to perform. 

The requirements of the law and order situation, !Jalldo!Jast duties, escort of prisoners to 

courts, patrol duties, traffic arrangements, security to VIPs, rise in crime graph in the 

country in general and the creation of new kinds of substantive offences have increased 

manifold the work of the police. Further, many a time while the investigating officer is 

in the midst of the investigation, he would be called away in connection with some 

other duty. Consequently he would be forced to suspend the investigation or hand it 

over to junior officer. Moreover, it happens that investigating officers are transferred 

without being allowed to complete the investigation in hand. Even in grave offences 

there is piecemeal investigation by different police officials in the hierarchy which 

inevitably results in variation of statements the witnesses examined and recorded at 

different times. Such variation would ultimately destroy the efficacy of the evidcncc of 

witnesses when examined in the court. This is a defect in the investigatorial process, 

advantage of which is taken by the defence.4o 

37 Id, para 2. 
'\M Ibid . 
.\9 Ibid. 
40 Id, para 3. 
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The Law Commission of India in its 141h Report on Reform of Judicial 

Administration. vol.lI. para 24. pp.741. 762: 

"We think on the whole that there is great force in the suggestion that. as far 

as practicable. the investigating agency should be distinct from the police staff assigned 

to the enforcement of law and order. We do not. however. suggest absolute separation 

between the two branches. Even officers of the police department have taken the view 

that if an officer is entrusted with investigation duties, his services should not be 

required for other work while he is engaged in investigation. The separation of the 

investigating machinery may involve some additional cost. We think. however. that the 

exclusive attention of the investigating officer is essential to the conduct of an efficient 

investigation and the additional cost involved in the implementation of our proposal is 

necessary. The adoption of such a separation will ensure undivided attention to the 

detection of crimes. It will also provide additional strength to the police establishment 

which needs an increase in most of the States." 

The National Police Commission bemoaned the lack of exclusive and 'single 

minded devotion of police officials in the investigation of crimes for reasons beyond 

their control. The Commission found on a sample survey carried out in six states in 

different parts of the country that an average investigating officer is able to devote only 

37 percent of his time to investigatorial work while the rest of his time is taken up by 

other duties. Thus there is an urgent need for increasing the cadre of investigating 

officers and for restructuring the police hierarchy to secure, inter alia. a large number of 

officers to handle investigation work.41 

~I The National Police Commission. the Fourth Report. p.3. para 27.7. 
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The Law Commission has recommended that the police officials entrusted 

with the investigation of grave offences should be separate and distinct from those 

entrusted with the enforcement of law and order and other miscellaneous duties.-I~ 

Separate investigating agency directly under the supervision of a designated 

Superintendent of Police be constituted. The hierarchy of the officers in the 

investigating police force should have adequate training and incentives for furthering 

effective investigations:B When a case is taken up for investigation by an officer of 

such agency, he should be in charge of the case throughout till the conclusion of the 

trial. He should take the responsibility for production of witnesses. production of 

d df .. h . 44 accuse an or asslstlllg t e prosecutlllg agency. 

The reasons given by the Law Commission in support if its suggestion that a 

separate investigating police shall be established, are as follows: Firstly. it will bring the 

investigating police under the protection of judiciary and greatly reduce the possibility of 

political or other types of interference. Secondly, with the possibility of greater scrutiny 

and supervision by the magistracy and the public prosecutor as in France investigation of 

police cases are likely to be more in conformity with the law than at present which is 

often the reason for failure of prosecution in courts. Thirdly, the efficient investigation of 

cases will reduce the possibility of unjustified and unwarranted prosecutions and 

consequently of a large number of acquittals. Fourthly, it will result in speedier 

investigation which would entail speedier disposal of cases as the investigating police 

would be completely relieved from performing law and order duties, VIP duties and olher 

miscellaneous duties. which not only cause unnecessary delay in the investigation of 

~~ The Law Commission of Indill. 154'h Report on Code of Criminlll Procedure. IlJ73. chllpler 11. para l). 

H Ibid. 
~~ Id. para 7. 
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cases but also detract from their efficiency. Fifthly, separation will increase the expertise 

of investigating police. Sixthly, since the investigating police would be plain clothes men 

even when attached to police station will be in a position to have good rapport with the 

people and thus will bring their cooperation and support in the investigation of cases. 

Seventhly, not having been involved in law and order duties entailing the use of force like 

tear gas, lathi charge and firing, they would not provoke public anger and hatred which 

stand in the way of police- public cooperation in tracking don crimes and criminals and 

getting information, assistance and intelligence which the police, have a right to get under 

the provisions of ss.37 to 44 of the Code of Criminal Procedure.45 

The quality of criminal justice is closely linked with the caliber of the 

prosecution system and many of the acquittals in courts can be ascribed not only to poor 

investigations but also to poor quality of prosecution.46 There is a general complaint that 

the public prosecutors in lower court do not prepare cases carefully and that the quality 

of prosecutions is poor. Therefore, there should be careful selection and appointment of 

prosecutors who can closely coordinate with investigation. No doubt. they have to 

closely coordinate with the police system since prosecutions are conducted on behalf of 

the police. There should not be communication gap between the police and the 

prosecutors during the investigation stage. Investigation and prosecution form a 

continuous link process in the administration of justice and, therefore both should be 

closely coordinated in order to ensure successful prosecution of criminal cases. Total 

detachment of prosecution department from the police will not only create conflicts 

between the two but also result in each throwing the responsibility on the other with the 

~~ Id, para 6. 
~6 Id. chapler Ill. para 2. 
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result that there will not be any effective control over the maintenance of law and order 

or prosecution of criminals.47 

For ascertaining whether the criminal justice system in India has the 

characteristic features of the Crime Control or the Due Process model, we have to 

observe its various stages in action. 

47 Ibid. 
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ANNEXURE I 
(Chapter 2 Foot note 33) 

State v. Nalini and ors., (1999) 5 SCC 253, per D.P. Wadhwa, J at para 583 

"Some of the broad principles governing the law of conspiracy may be summarized 

though, as the name implies, a summary cannot be exhaustive of the principle. 

1. Under section l20-A IPC offence of criminal conspiracy is committed when two or 

more persons agree to do or cause to be done an illegal act or legal act by illegal 

means. When it is a legal act by illegal means overt act is necessary. Offence of 

criminal conspiracy is an exception to the general law where intent alone does not 

constitute crime. It is intention to commit crime and joining hands with persons 

having the same intention. Not only the intention but there has to be agreement to 

carry out the object of the intention, which is an offence. The question for 

consideration in a case is did all the accused have the intention and did they agree 

that the crime be committed. It would not be enough for the offence of conspiracy 

when some of the accused merely entertained a wish, howsoever horrendous it may 

be, that offence he committed. 

2. Acts subsequent to the achieving of the object of conspiracy may tend to prove that 

a particular accused was party to the conspiracy. Once the object of conspiracy has 

been achieved, any subsequent act, which may be unlawful, would not make the 

accused a part of the conspiracy like giving shelter to an absconder. 

3. Conspiracy is hatched in private or in secrecy. It is rarely possible to establish a 

conspiracy by direct evidence. Usually, both the existence of the conspiracy and its 

objects have to be inferred from the circumstances and the conduct of the accused. 

4. Conspirators may, for example, be enrolled in a chain - A enrolling B, B enrolling 

C, and so on; and all will be members of a single conspiracy if they so intend and 

agree, even though each member knows only the person who enrolled him and the 

person whom he enrols. There may be a kind of umbrella-spoke enrolment. where a 

single person at the centre does the enrolling and all the other members are 

unknown to each other, though they know that there are to be other members. 

These are theories and in practice it may be difficult to tell which conspiracy in a 

particular case falls into which category. It may be however, even overlap. But then 
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there has to be present mutual interest. Persons may be members of single 

conspiracy even though each is ignorant of the identity of many others who may 

have diverse roles to play. It is not a part of the crime of conspiracy that all the 

conspirators need to agree to play the same or an acti~e role. 

5. When two or more persons agree to commit a crime of conspiracy. then regardless 

of making or considering any plans for its commission. and despite the fact that no 

step is taken by such person to carry out their common purpose. a crime is 

committed by each and every one who joins in the agreement. There has thus to be 

two conspirators and there may be more than that. To prove the charge of 

conspiracy it is not necess'1-ry that intended crime was committed or not. If 

committed it may further help prosecution to prove the charge of conspiracy. 

6. It is not necessary that all conspirators should agree to the common purpose at the 

same time. They may join with other conspirators at any time before the 

consummation of the intended obJective. and all are equally responsible. What part 

each conspirator is to play ll1ay not be known to everyone or the fact as to when a 

conspirator joined the conspiracy and when he left. 

7. A charge of conspiracy may prejudice the accused if it forces them into a joint trial 

and the court may consider the entire mass of evidence against every accused. 

Prosecution has to produce evidence not only to show that each of the accused has 

knowledge of the object of conspiracy but also of the agreement. In the charge of 

conspiracy the court has to guard itself against the danger of unfairness to the 

accused. Introduction of evidence against some may result in the conviction of all. 

which is to be avoided. By means of evidence in conspiracy. which is otherwise 

inadmissible in the trial of any other substantive offence prosecution tries to 

implicate the accused not only in the conspiracy itself but also in the substantive 

crime of the alleged conspirators. There is always difficulty in tracing the precise 

contribution of each member of the conspiracy but then there has to be cogent and 

convincing evidence against each one of the accused charged with the offence of 

conspiracy. As observed by Judge Learned Hand "this distinction is important 

today when many prosecutors seek to sweep within the dragnet of conspiracy all 

those who have been associated in any degree whatever with the main offenders". 
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8. It is the unlawful agreement and not its accomplishment, which is the gist or 

essence of the crime of conspiracy. Offence of criminal conspiracy is complete 

even though there is no agreement as to the means by which the purpose is to be 

accomplished. It is the unlawful agreement which is the gravamen of the crime of 

conspiracy. The unlawful agreement which amounts to a conspiracy need not be 

formal or express, but may be inherent in and inferred frol11 the circul11stam:es. 

especially declarations, acts and conduct of the conspirators. The agreement need 

not be entered into by all the parties to it at the same time, but may be reached by 

successive actions evidencing their joining of the conspiracy. 

9. It has been said that a criminal conspiracy is a partnership in crime. and that there 

is in each conspiracy a joint or mutual agency for the prosecution of a common 

plan. Thus, if two or more persons enter into a conspiracy, any act done by any of 

them pursuant to the agreement is, in contemplation of law, the act of each of them 

and they are jointly responsible therefor. This means that everything said. written 

or done by any of the conspirators in execution or furtherance of the common 

purpose is deemed to have been said, done or written by each of them. And this 

joint responsibility extends not only to what is done by any of the conspirators 

pursuant to the original agreement but also to collateral acts incidental to and 

growing out of the original purpose. A conspirator is not responsible, however. for 

acts done by a co-conspirator after termination of the conspiracy. The joinder of a 

conspiracy by a new member does not create a new conspiracy nor does it change 

the status of the other conspirators, and the mere fact that conspirators individually 

or in groups perform different tasks to a common end does not split up a conspiracy 

into several different conspiracies. 

10. A man may join a conspiracy by word or by deed. However, criminal responsibility 

for a conspiracy requires more than a merely passive attitude towards an existing 

conspiracy. One who commits an overt act with knowledge of the conspiracy is 

guilty. And one who tacitly consents to the object of a conspiracy and goes along 

with other conspirators, actually standing by while the others put the conspiracy 

into effect, is guilty though he intends to take no active part in the crime." 
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ANNEXUREII 

(CHAPTER 8, FOOT NOTE NO. 26) 

LA W COMMISSION OF INDIA, 173rd REPORT ON PREVENTION OF 

TERRORISM BILL, 2000 

CHAPTER 11 
SECURITY SITUATION IN THE COUNTRY 

In its Working Paper the Law Commission had set out the following facts 

and figures in paragraphs 1.2 to 1.15 in chapter I. They read as follows. 

1.2 The law and order situation for some years has continued to remain 

disturbed in several parts of India. Militant and secessionist activities in Jallllllu and 

Kashmir and the insurgency-related terrorism in the North-East have been major areas 

of concern. Bomb blasts in different parts of the country, including those in Tami I 

Nadu, constituted another disquieting feature. There has been extensive smuggling in or 

arms and explosives by various terrorists groups. The seizures of these itellls, which 

represent but a small percentage of the total quantities brought in indicate the kind of 

sophisticated arms and explosives being brought into the country illegally. 

The security situation in some states/regions of the country is indicated 

below. 

1.3 Jammu and Kashmir 

There have been 45,182 incidents of terrorist violence in J&K since 1988 

and upto March 1999, In this viloence, 20,506 persons have lost their lives. 3421 

incidents of violence took place in Jammu and Kashmir which included 2198 cases of 

killing in 1997, there were 2213 killings. There were numerous cases of abductions, 
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robberies, extortions, explosions, incidents of arson and killings. Civilians remained the 

major victims of violence (1333 killed in 1996, 864 in 1997 and 416 in the year 1998 

upto June). Security forces personnel, 'friendly militants' and political activists were 

the priority targets of the militants. There has been an increase in the number of 

casualties among security forces. 

1.2.1 The militants are found to be well trained. Most of them are of foreign 

origin. Mercenaries and fanatic fundamentalist terrorists from Afghanistan, Sudan, 

Pakistan and other countries are being inducted increasingly into this movement. 

According to several reports, one of the prime targets of international terrorist leaders, 

like Osama Bin Laden, is Kashmir. The terrorism in India has thus become a pan of 

international terrorism and India one of its prime targets. Their targets are security 

forces personnel, political activists, 'friendly militants' suspected informers and their 

families, as also Hindus residing III isolated pockets. They indulge in acts of 

demonstrative violence, mainly with the help of explosives; induction of more and more 

sophisticated weaponry, including anti-aircraft guns and RDX. They have extended the 

arc of terrorism to the Jammu region, particularly Rajouri, Poonch and Doda districts. 

1.3.2 The militancy in Jammu and Kashmir has left a large number of Hindu 

families homeless and they had to migrate to other places outside the state. 

1.4 Punjab 

The State remains vulnerable to sporadic terrorist actions by the remnants of the 

militants, numbering about 300, who appear to the under pressure to revive the separatist 

movement. The militant bodies are funded and equipped mainly by overseas activists. 
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104.1 The need for high level of vigil in order to checkmate any attempts at 

revival of terrorism in the State, hardly need be overemphasised. 

1.5 North-Eastern Region 

Militant activities of various insurgent and extremist groups and ethnic 

tensions have kept the conditions disturbed in large areas of the North East. 

1.5.1 In Assam, ULFA, Bodo and Naga militancy shows an upward trend in 

1998, accounting for 735 incidents (603 kiIlings) as against 427 incidents (370 killings) 

in 1997. This trend has continued in the first eight months of 1999, which has witnessed 

298 incidents (208 kiIlings). Nalbari, Nagaon and Kamrup districts remain the worst 

affected and Lakhimpur, Dibrugarh, Goalpara and lorhat districts moderately affected 

by ULFA violence. 

1.5.2 The Bodo militants were responsible for 178 incidents (215 killings) in 

1997, as against 213 incidents (260 killings) in 1996, Bodo militants were also 

responsible for 10 explosions (22 deaths) in 1997. During 1998, an upward trend has 

been evident. 

1.5.3 The NSCN(l) and its sateIlite, the Dima Halam Deogah (DHD) in NC 

Hills and Karbi Anglong districts and the NSCN(K) in Golaghat, lorhat and Sibsagar 

districts also indulged in violent activities. There was a 'ceasefire' agreement (July 25, 

1997) between the NSCN(I) and the Government of India. 

1.504 Overall militancy in Assam showed an upswing in 1998, accounting 

for 735 incidents as against 427 in 1997. The upward trend has continued in the first 
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eight months of 1999. Police, security forces personnel and uncooperative businessmen 

have been the main targets of the outfits. 

1.6 In Manipur, despite large scale security forces operations, there has been 

a sharp rise in the overall violence, involving Naga, Kuki and Valley extremists. as also 

ethnic groups resulting in several deaths. 

1.6.1 The State witnessed a particularly high rate of security forces 

casualties- I11 personnel lost their lives in 92 ambushes in 1997 as against 65 killed in 

105 ambushes in 1996. As against total 417 incidents and 241 killings in 1996, these 

groups were responsible for 742 incidents in which 575 persons were killed in 1997. In 

1998, 250 persons were killed in 345 incidents. During 1999 (upto August), there have 

been 153 incidents claiming 100 lives. 

1.7 In Nagaland, there was no let up by NSCN and its factions in its violent 

activities such as extortions, abductions and attacks on civillians, etc. In 1998. there 

were 202 incidents which claimed 40 lives. Upto August 1999, 10 persons have been 

killed in 126 viloent incidents. 

1.8 In Tripura, violent activities of the various tribal organisations like the 

ATTF and the NLFT, and assorted groups of lawless elements, continued. During 1997, 

there were 303 violent incidents, involving 270 deaths, as against 391 incidents (178 

deaths) in 1996. In 1998, 251 persons were killed in 568 violent incidents. During 199<) 

(till August), 417 incidents of violence have been reported, resulting in 152 deaths. 

1.8.1 The violence in all above cases mostly took the form of ambushes. 

looting, extortion, kidnapping of ransom, highway robberies and attacks on 
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trucks/vehicles as well as attacks on the security forces personnel, government officials 

and suspected informers. 

1.9 In Meghalaya, on the militancy front, the level of violence and killings 

by the HNLC and Achik National Volunteer Council remained almost unchanged. It is 

feared that in the North-East, certain development funds allocated by the Central 

Government have been siphoned off to fund insurgent groups. The insurgent groups in 

the North-East are also being helped across the country's borders with illegal arms. 

They were responsible for three deaths in 14 incidents in 1997 and 14 killings in 16 

incidents in 1998 and 22 killings in 28 incidents in 1999 (till August 1999). 

1. IQ Religious Fundamentalist Militancy Religious militancy which had 

first raised its head in 1993 with bomb explosions in Mumbai, continue to make its 

presence felt. In 1997, there were 23 blasts in Delhi and three each in Haryana and Uttar 

Pradesh. In the year 1998, Mumbai witnessed three explosions just before the 

Parliamentary elections. Al- the Principal fundamentalist militant outfit of Southern 

India, was responsible for 17 blasts in different areas of Coimbatore (Tamil Nadu 

February 1998). 

1.10.1 A number of miscreants, including a few Pakistan nationals and 

Bangladeshis, who were responsible for the blasts in North India in 1997, were arrested. 

Investigations have provided ample evidence of a sinister game plan to undermine the 

internal security and integrity of the country. Efforts are being made to forge an alliance 

between Muslim militants and terrorists of Punjab and J&K Bases in Nepal and 

Bangladesh, in addition to those in Pakistan, are being picked up from amongst 

fundamentalist youth for undergoing training in Pakistan as a prelude to being inducted 
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into Pakistan's proxy war against India. Weapons and explosives are being pumped into 

the country in large quantities, in pursuance of the above game plan". 

Indeed, over the last few months since the Working Paper was released. the 

security situation has worsened. The hijacking of Indian Airlines flight, IC-814. the 

release of three notorious terrorists by the Government of India to save the lives of the 

innocent civilians and the crew of the said flight, the subsequent declarations of the 

released terrorists and their activities both in Pakistan and the Pakistan-occupied Kashmir, 

have raised the level of terrorism both in quality and extent. The repeated attacks upon 

security forces and their camps by terrorists including suicide squads is a new 

phenomenon adding a dangerous dimension to the terrorist activity in India. Even in the 

last two months, substantial quantities of RDX and arms and ammunition have been 

recovered from various pans of the country. Indeed, it is now believed that the plan for 

hijacking of the Indian Airlines flight was hatched and directed from within the country. 

After setting out the facts in paragraphs 1.2 to 1.15 in chapter I of the 

Working Paper, the Commission summed up the position in the following words. 

"Some time back, the Union Home Minister declared his intention to release 

a white paper dealing with subversive activities of the ISI. The ISI sponsored terrorism 

and proxy war has resulted in deaths of 29, 151 cuvukuabs, 5,101 security personnel 

and 2,730 explosions. Property worth Rs.2000 crores is reported to have been damaged. 

Almost 43,700 kg. of explosives, mostly RDX, had been inducted and 61.900 

sophisticated weapons had been smuggled into India. It is estimated that security related 

costs in countering ISI's activities have totalled an amount of Rs.64,000 crores (Vide 
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Economic Times, New Delhi, 21 December, 1998, p.2)- which could alternatively have 

been spent on better purposes like education, health and housing. 

1.16.1 A perception has developed among the terrorist groups that the Indian 

State is inherently incapable of meeting their challenge that it has become soft anci 

indolent. As a matter of fact, quite a few parties and groups appear to have developed Lt 

vested interest in a soft State, a weak government and an ineffective implementation of 

the laws. Even certain foreign powers are interested in destablishing our country. Foreign 

funds are flowing substantially to various organisations and groups which serve, whether 

wittingly or unwittingly, the long-term objectives of the foreign powers". 
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